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ARGUED  AND  DETERMINED 


IN   THE 


Sl'PREME  COCRT  OF  TENNESSEE 


FOR   THE 


WESTERN  DIVISIOxN 


JACKSON,  APRIL  TERM,   1895. 


*  Cherokee  Packet  Co.  ^^  Hilson. 
iJackxmi.     April    27,   1895.) 

1.  Charok  of  Court.     Failure  to  define  rieijltgence  iwt  error. 

Charjife  of  Court  upon  the  subject  of  neg-lig-ence,  that  fails  to  give 
a  technical,  abstract  definition  of  that  term,  is  not  erroneous, 
when  the  charge  upon  that  point,  taken  as  a  whole,  is  correct, 
and  affords  the  jury  all  necessary  instruction,  and  there  is  no 
request  for  further  instructions.     {PuHt,  p.  ;>.) 

2.  Same.    Using  "'condiwi  *'  as  Hynonymoiia  with  '*tiq/?i(/e».cc'"  not  er- 

rtmetmn. 

Court's  charge  is  not  erroneous  for  the  use  of  the  term  ' '  con- 
duct" as  synonymous  with  *' negligence,"  when  it  is  manifest 
from  the  connection  that  negligent,  careless,  or  reckless  con- 
duct was  intended,  and  will  be  understood.     (Post,  p.  5.) 

Cases  cited  and  approved:  Railroad  v.  Fain,  12  Lea,  40;  Railroad 
r.  Fleming.  14  Lea,  135;  Postal  Tel.  Co.  v.  Zopfi,  93  Tenn.,  369; 
Railroad  v,  Hpence,  93  Tenn.,  173;  Dusht?.  Fitzhugh,  2  Lea,  309. 

*  For  the  duty  of  a  carrier  towHrd  a  person  who  has  goue  upon  a  tmin  to  assist 
ai«sserii;er,  §<»e  note  to  Carr  v.  Kel  River  &  E.  B.  R.  Co.  (Cal.),  21  1^-  R.  A.,  354. 
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Cherokee  Packet  Co.  v.  ililson. 


3.  Samk.     Ah  to  (hniuiijeft. 

Charge  of  Court  is  sufiiciently  definite  and  specific,  in  the  ab- 
sence of  anv  request  for  further  instructions,  which  enumer- 
ates to  the  jury  the  several  elements  of  damage  to  be  consid- 
ered by  them,  but  without  elaboration  or  comment  thereon. 
{PottU  p.  fi') 

Case  cited:  Railroad  r.  Roddy.  85  Tenn.,  400. 

4.  Witness.     RcealUnfj  o/,  discretionary. 

The  Court's  action  permitting  the  recall  of  a  witness  to  correct 
his  testimony  is  discretionary,  and  does  not  constitute  error 
unless  there  is  manifest  abuse  of  discretion  apparent.  {Post, 
p.  6.) 

6.  Assignment  of  Error.     IiiMufficlent,  whai. 

Assignment  of  error  averring  that  verdict  of  jury  is  not  war- 
ranted by  the  evidence,  is  inisufiicient.  It  should  aver  that 
there  is  no  material  evidence  upon  which  the  verdict  can  stand. 
(Po«t,  p.  fi.) 

6.  Common  Carrier.  Duty  to  ihtsovh  ir}u>  vMt  U«  statUma  (mbuHnestt. 

A  common  carrier  is  liable  for  injury  resulting  from  its  negli- 
gence to  persons  who  visit  its  stations  or  landings  on  legit- 
imate business,  including  those  who  come  to  meet  a  friend  or 
see  him  off.     {Post,  p.  7.)  •        ^ 

Cases  cited  and  approved:  SS  Ky.,  10;  64  Tex.,  251;  51  Mich.,  601; 
47  Am.  Rep.,  596;  59  Mo.,  27;  6  Gray,  64;  59  Pa.  St.,  143;  98 
Am.  Dec,  317;  18  S.  E.  Rep.,  278;  23  Am.  &  Eng.  Ry.  Cas.,  511; 
21  JA,  336;  28  Id.,  157. 

7.  Verdict.    Excessive. 

Verdict  for  34,250  reversed  upon  the  facts  of  this  case,  as  being 
so  excessive  as  to  indicate  passion,  prejudice,  or  caprice  on  the 
part  of  the  jury.     {Po8t,  p.  7.) 


FROM     SHELBY. 


Appeal    in    error    from    Circuit    Court    of     Shelby 
County.      L.    H.    Estes,    Judge. 


APRIL  TERM,   1895. 


('herokee  Packet  Co.  v.  Hilson. 


H.    C.    Warinner  for   Packet  Co. 
Watson   &   Fitzhugh   for   Hilson. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injury.  It  was  tried  before  the  Judge  and 
a  jury  in  the  Circuit  Court  of  Shelby  County,  when 
there  was  a  verdict  and  judgment  for  plaintiff  for 
^,250,  and  defendant  appealed  and  has  assigned 
errors. 

The  plaintiff  is  a  lady  about  72  years  of  age. 
She  and  her  daughter  went  down  to  the  ]>oat  land- 
ing in  the  city  of  Memphis  for  the  purpose  of  bid- 
ding  her  grandson  good-bye,  who  had  taken  passage 
on  the  defendant's  steamboat,  Fred.  Herrold.  They 
were  met  as  they  approached  the  boat  by  the  grand- 
son, and  came  onto  the  land  end  of  the  stage-plank, 
intending  to  go  upon  the  lx)at  and  to  the  state-room 
of  Kennedy,    the   grandson. 

The  cargo  of  the  "boat  was  meat  shipped  in  large 
boxes,  and  was  then  being  unloaded  by  being  placed 
upon  trucks  and  run  down  the  stage-plank  to  the 
landing. 

Plaintiff,  with  her  daughter  and  grandson,  seeing 
one  of  these  trucks  with  a  box  upon  it  just  coming 
down  the  boat  end  of  the  stage- plank  as  she  ap- 
proached the  other  end,  stepped  aside  four  or  five 
feet  to  a  place  apparently  safe  and  shown  by  the 
proof  to  have  been  out  of  apparent  danger,  and 
waited  for  the  box  to  be  brought  down  and  cleared 
of  the   stage-plank. 
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The  weather  had  been  intensely  hot,  and  the  grease 
from  the  meat  had  run  through  the  crevices  of  the 
boxes  and  over  the  stage-plank  until  it  was  very 
slick,  and  the  proof  shows  that,  in  unloading  the 
boxes,  the  hands  on  the  boat  ha<l  let  one  box  slip 
into  the  water,  and  it  was  difficult  to  keej)  the  trucks 
on   the  >  plank. 

Plaintiff  was  on  the  side  of  the  stage  opposite  to 
•the  jx>int  where  the  boxes  were  being  discharged, 
and  while  standing  in  this  place,  apparently  free  from 
danger,  a  box  of  the  meat  weighing  about  600  pounds, 
being  rolled  over  the  stage  to  the  landing,  either 
through  the  greasy  condition  of  the  stage-plank  or 
careless  handling  and  tilting  of  the  employes,  or  both, 
was  allowed  to  escai)e  control  and  was  overturned 
upon  the  plaintiff,  catching  and  breaking  her  right 
leg  and  bruising  her  body  upon  the  col)ble  stones  of 
the   landing. 

The  evidence  is  abundant  that  the  boxes,  trucks, 
and  stage-plank  were  all  greasy  and  slick  and  the 
trucks  were  very  difficult  to  handle,  and,  in  unloading, 
several  had  slipped  off.  There  is  also  evidence  tend- 
ing to  show  that  the  employes  were  careless  or  reck- 
less in  handling  the  trucks  and  l)oxes,  and  that  the 
stage-plank  and  extension  planks  were  not  properly 
joined   together   and   adjusted. 

There  was  some  testimony  that  warning  had  been 
given  to  bystanders  to  keej)  away,  but  this  is  not 
brought  •  home  to  the  plaintiff  by  the  proof,  and 
there     is     no    evidence    that     plaintiff    was     guilty    of 
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negligence,  but  the  captain  of  the  boat  testifies  that 
he  did  not  consider  her  in  any  danger  where  she  was 
standing. 

Several   errors   are  assigned. 

It  is  said  the  Court  erred  in  not  sufficiently  de- 
fining negligence  under  the  facts  of  the  case.  The 
trial  Judge  used  the  term  in  many  places;  and  once 
defined  it  as  carelessness,  and,  while  he  did  not  at- 
tempt to  give  an  abstract,  technical  definition,  we  think 
his  whole  charge  upon  this  point  was  well  adapted 
to  the  comprehension  and  instruction  of  the  jury. 
Here  was  no  request  for  more  specific  instructions. 
It  is  said  that  the  Court  erred  in  using  the  term 
"conduct"  of  the  defendant  as  causing  the  injury, 
without  explaining  that  such  conduct  must  show  a 
want  of  reasonable  care  on  the  part  of  the  company. 
If  this  word  conduct  was  used  alone  in  the  charge 
80  as  to  leave  the  jury  to  infer  liability  on  the  part 
of  the  company,  without  regard  to  whether  that 
conduct  was  careful  or  negligent,  the  criticism  might 
be  just ;  but  it  is  used  a  number  of  times  in  the 
charge  in  connection  with  the  negligence  of  the  com- 
pany and  the  want  of  care^  of  the  employes,  and  in 
Buch  connection  and  manner  as  to  clearly  show  to 
the  jury  that  it  was  negligent,  careless,  or  reckless 
conduct  of  the  company  for  which  it  would  })e  liable. 
A  similar  use  of  the  word  has  been  made  in  a 
number  of  cases  and  held  not  error.  Dei^fh  v.  I^itz- 
ktighy  2  Lea,  309 ;  Railrmid  v.  Fain  12  Lea,  40 ; 
Raih^oad  v.    Fleming^   14   Lea,    135  ;    Postal  Teh^graph- 
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Cable    Cojupany   v.    Zojyfi^     93    Tenn.,    369  ;    RaUrcKid 
V.    Spenee,    93   Tenn.,    173,    181. 

It  is  said  the  charge  of  the  Court  upon  the  sub- 
ject of  damages  was  too  indefinite  and  general,  when 
the  whole  matter  should  have  been  explained  to  the 
jury  and  the  different  elements  of  damages  commented 
upon.  On  this  point  it  is  sufficient  to  say  that  no 
.  further  instructions  were  asked,  and  the  instructions 
given  were  full  and  altogether  sufficient  under  the 
facts  of  this  case.  The  charge,  as  given,  clearly  in- 
structs the  jury  to  consider  the  pain  and  suffering 
and  the  permanent  injury  suffered  by  the  plaintiff 
as  the  elements  of  damages.  It  is  a  case  specially 
within  the  province  of  the  jury  to  estimate  the  ex- 
tent of  the  injury  and  assess  the  amount  of  damages. 
Railroad    Couipany  v.   Roddy ^   1    Pick.,   400. 

It  is  said  there  was  error  in  allowing  the  plain- 
tiff to  go  the  second  time  ui)on  the-  witness  stand, 
the  second  time  being  for  the  purpose  of  correcting 
her  statement  as  to  the  length  of  time  she  was  con- 
fined  to  her  bed.  This  was  in  the  discretion  of  the 
trial  Judge,  and  we  see  no  abuse  of  that  discretion 
in   his   action. 

It  is  objected  that  the  verdict  is  not  warranted 
by  the  testimony.  This  objection  is  not  well  taken. 
It  should  go  to  the  extent  that  there  is  no  material 
testimony  on  which  the  verdict  could  !)e  based. 
Treating  it,  however,  as  raising  the  question  that, 
under  the  facts,  the  law  would  not  fix  any  liability, 
on  the  idea  that  plaintiff  was  neither  a   passenger  nor 
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intending  to  become  one,  we  think  the  assignment 
not  well   made. 

A  common  carrier  is  under  a  duty  to  prevent 
injury,  from  its  negligence,  to  those  who  come  upon 
its  premises  for  the  purpose  of  doing  business  with 
it ;  and,  among  others,  this  obligation  extends  to  per- 
sons who  are  on  the  premises  to  meet  a  friend  or 
see  him  oflf,  or,  as  it  is  aptly  .said,  to  welcome  the 
coming  or  speed  the  parting  guest.  16  Am.  &  Eng. 
Enc.  L.,  414;  23  Am.  &  Eng.  Enc.  L.,  132;  2 
Wood's  Railway  Law,  pp.  1334-6,  sec.  310,  note ; 
RailrcHul  Co.  v.  Perry,  88  Ky.,  10  (S.  W.  R.,  472); 
HaridWm.  v.  RailrfKid  Co,,  64  Tex.,  251  ;  Pierce  on 
Railroads,  275;  McKone'\.  Rotlroad  Co,,  51  Mich., 
601;  47  Am.  Rep.,  596;  Ihm  y.  Railroad  Co,,  5^ 
Mo.,  27;  Lacaa  v.  Rati  road  Co.,  6  Gray,  64;  GflUs 
V.  RaUroiid  Co.,  51)  Pa.  State,  143;  98  Am.  Dec, 
317  ;  Danville  Ratlr<md  Co.  v.  liroirn,  18  S.  E.  Rep., 
278,  280;  23  Am.  &  Eng.  Railway  Cases,  511;  21 
Ih.,    336  ;    28    Ih,,    157. 

There  was  no  claim  made  for  punitive  or  vindic- 
tive damages,  and  no  proof  on  which  to  base  such 
claim,  and  we  must  presume  the  damages  were  in- 
tended to  be  comj3ensatory.  While  we  think,  under 
the  facts,  there  is  a  clear  case  of  legal  lia})ility,  we 
think  the  damages  are  so  excessive  as  to  indicate 
passion,  prejudice,  or  caprice  ;  and,  ui)on  this  ground 
alone,  we  reverse  the  judgment  of  the  Court  below, 
and  remand  the  cause  for  another  trial.  This  is  the 
result    reached    after    a    careful    consideration   of    the 
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{Jaeknon,     May  2,    1895.) 


1.  Married  Woman.     Pmvei' tfj  charge  nciHii-ate  estate. 

A  married  woman,  having  separate  estate,  has  power  k>  charge 
it  with  debts,  unless  restrained  by  the  instrument  of  settle- 
ment. This  power,  though  not  denied  in  express  terms,  can- 
not exist  if  its  exercise  would  defeat  the  manifest  purpose  and 
intent  of  the  instrument  of  settlement.     (PosU  P-  i5, ) 

Cases  cited  and  approved:  Webster  t\  Helm,  93Tenn.,  322;  Youn^ 
V.  Young,  7  Cold.,  461;  Ragsdalev.  Gossett,  2  Lea,  730;  Eckerly 
V.  McGhee,  85  Tenn.,  661;  Arrington  p.  Roper,  3  Tenn.  Ch.,  573. 


2.  Samk.     Sarae.     Example. 

A  married  woman  cannot  charge  with  debts,  either  the  corpus 
of  her  separate  ehtate,  or,  by  anticipation  and  before  reduc- 
tion to  possession,  the  rents  and  income  thereof,  vvhen  the 
corpus  is  held  for  her  separate  use,  and  free  from  her  hus- 
band's debts,  by  a  trustee,  under  a  deed  that  gives  him  sole 
management  and  control  thereof,  with  power  to  collect  the 
rents  and  income  and  apply  same,  first,  to  taxes  and  repairs, 
and  then  pay  over  the  excess  to  her  for  her  separate  use,  al- 
though she  is  authorized  by  the  deed  to  appoint  a  new  trustee 
in  case  of  vacancy,  and  to  sell  the  corpus,  but,  in  case  of  sale, 
the  proceeds  to  be  collected  by  the  trustee  and  reinvested  by 
him  for  her  like  separate  use.     (Po»f,  pp.  10-17.) 

Cases  cited:  Bottoms  v.  Corley,  5  Heis.,  i\  Davis  v.  Williams,  85 
Tenn.,  650;  Vick  v.  Gower,  92  Tenn.,  391. 

.3.  Separate  Estate.     Frame  of  hill  to  chanjc. 

A  bill  seeking  to  charge  a  married  woman's  separate  estate  with 
her  debts  must  aver  a  prhiut  facie  case  of  a  separate  estate 
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and  of  a  power  to  charge  it,  and  of  intention  and  agreement 
npon  her  part  to  make  such  charge.     {Post,  pp.  14,  15.) 


FROM    8HPLBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
John  L.    T.    Sneeu;    Ch. 

Watson   &  Fitzhugh   for   Bank. 

Metcalf   &   Walker   for   James. 

Wilkes,  J.  The  bill  in  this  cause  was  filed  by 
the  Bank  of  Shelby  to  subject  the  separate  property 
of  Ellen  C.  James,  wife  of  C.  B.  James,  to  the 
payment   of   a   note   for   $10,000. 

The  bill  was  demurred  to,  and  demurrer  sustained, 
and  complainant  has  appealed  and  assigned  errors, 
only   one   of   which    need    be    noticed. 

The  allegations  of  the  bill  are  substantially  as 
follows:  That  on  August  12,  1893,  complainant,  under 
its  then  name  of  ''Shelby  County  Savings  Bank," 
loaned  to  the  said  Chas.  B.  James  and  Ellen  C. 
James,  his  wife,  the  sum  of  $10,000,  for  which 
they  made  and  delivered  to  complainant  their  prom- 
issory note  for  said  sum  of  $10,000,  falling  due 
twelve  months  after  date;  that  in  the  making  of 
said  loan,  and  the  taking  of  said  note,  the  credit 
was    extended    to    the    said    Ellen   C.    James    on    the 
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faith  of  her  separate  property;  that  the  said  Ellen 
C.  James  was  a  married  woman  owning  a  separate 
estate,  and  that  in  the  execution  of  said  note  she 
contracted  with  reference  to  her  said  separate  estate; 
and,  in  order  to  bind  the  same  and  make  it  liable 
for  said  note,  she  signed  the  following  indorsement, 
which  appears  on' the  face  of  said  note,  to  wit:  ''I 
hereby  bind  my  separate  estate  for  the  payment  of 
this   note."  . 

A  copy  of  said  note  and  indorsement  is  filed  as 
an   exhibit   to   said   bill  of   complainant. 

Defendants  also  delivered  to  complainant,  as  col- 
lateral security  for  said  de>)t,  certain  stock  in  the 
Keely  Institute  of  Tennessee,  which,  however,  proved 
to   be   of   little   or   no    value. 

On  May  20,  1876,  the  defendant,  Ellen  C.  James, 
as  devisee  under  the  will  of  her  father,  Geo.  P. 
Cooper,  was  the  owner  of  a  considerable  amount  of 
real  estate  Iving  in  Shelbv  Countv,  Tenn.,  all  of 
which  is  described  in  the  bill.  And  on  said  day 
her  husband  united  with  her  in  the  execution  of  a 
deed  conveying  all  of  said  property — except  certain 
lots  on  Adams  Street,  in  the  city  of  Memphis — to 
one  J.  M.  James,  as  trustee,  on  the  following  trusts 
and    conditions,    to   wit: 

<'Said  trustee  is  to  hold  said  property  in  trust 
for  the  sole  and  separate  use  of  the  said  Ellen  C. 
James,  free  from  the  control,  contracts,  and  debts 
of  the  said  C.  B.  James,  and  the  said  trustee  is 
to    take    the    sole    management    and    control    of     said 
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property,  and  to  collect  and  receive  all  the  income 
and  rents  therefrom;  pay  all  taxes  thereon,  and  see 
that  the  same  is  kept  in  good  repair,  and  to  pay 
orer  the  net  income  from  said  property  to  the  said 
Ellen  C.  James  for  her  sole  and  separate  use,  free 
from  the  control,  debts,  and  contracts  of  her  said 
husband,  C.  B.  'James.  It  is  also  understood  that 
the  said  Ellen  C.  James  shall  have  full  power  to 
dispose  of  said  property  by  deed  or  will  the  same 
as.  if  she  were  a  feine  sole;  and  should  the  said 
fUIen  C  James  at  any  time  desire  to  sell  any  of 
said  property,  then  the  said  trustee,  at  her  request, 
is  to  unite  with  her  in  a  deed  to  the  purchaser, 
and  the  proceeds  of  sale  to  be  paid  over  to  the 
said  trustee,  and  by  him  reinvested  in  any  manner 
suggested  by  the  said  Ellen  C.  James,  subject  to 
the  same  trusts  as  set  forth  in  this  c6nveyance. 
Should  the  said  C.  B.  James  die  before  the  said 
Ellen  C.  James,  then  this  trust  created  by  this  con- 
veyance is  to  cease  and  end,  and  the  property  held 
by  said  trustee  under  and  by  virtue  of  this  con- 
veyance is  to  be  by  him  reconveyed  to  the  said 
Ellen  C.  James.  In  case  of  the  death  or  resig- 
nation of  the  said  J.  M.  James,  the  said  Ellen  C. 
James  shall  have  power,  by  deed  executed  by  her 
alone,  to  appoint  another  trustee  in  the  room  and 
stead  of  the  said  J.  M.  James;  and  the  said  trus- 
tee, when  so  appointed,  shall  be  invested  with  the 
title  hereby   conveyed   in    said   property,    with   all   the 
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powers,    privileges,    and    exemptions    as    possessed    by 
the   said  J.    M.    James   in   this   conveyance." 

Said  trust  deed  also  stipulates  that  if  the  said 
Ellen  C.  James  should  die  first,  the  marital  rights 
of  the  said  C.  B.  James  should  attach  to  said 
property. 

In  his  bill  complainant  furthel*  alleges  that  the 
said  J.  M.  James  resigned  the  said  trusteeship  a 
number  of  years  ago;  that  the  said  Ellen  C.  James 
appointed  Mrs.  Ellen  C.  Glenn  trustee  in  his  place 
on  the  twenty-fifth  day  of  April,  18S5,  and  that 
the  said  Ellen  C.  Glenn  died  on  the  fifteenth  day 
of  December,  1888,  since  which  time  the  said  trus- 
teeship has  been  vacant,  and  the  said  Ellen  C.  James 
and  her  husband  have  had  the  entire  management 
and  control  of  said  property,  renting  it  out  and 
collecting  the  rents  as  fully  and  to  the  same  extent 
as  if  said  trust  deed  had  not  been  executed.  Com- 
plainant charges  that  the  net  income  from  said  prop- 
erty is  liable  in  equity  to  l)e  subjected  to  the  pay- 
ment of  said  note,  which  fell  due  on  the  twelfth 
day  of  August,  1894,  and  remains  unpaid;  that  the 
said  C.  B.  James  is  insolvent,  and  has  no  property 
subject  to  execution,  and  that  the  said  property 
brings  in  an  annual  rental  of  from  $2,500  to  $3,000; 
that  the  said  note  for  $10,000  stipulates  on  its  face 
that,  in  case  of  litigation,  all  Court  expenses  and 
attorney's  fees  shall  be  paid  by  the  makers  thereof. 
Complainant  prays  for  the  appointment  of  a  receiver 
to     take     charge     of     the    property    covered     by     said 
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trust  deed,  and  rent  the  same  out  and  receive  and 
wlleet  the  rents  arisincr  therefrom,  and  hold  the 
^ame  subject  to  the  orders  of  the  Court;  that  a 
writ  of  injunction  issue  restraining  the  said  defend- 
ant8  from  receiving  and  collecting  the  said  rents, 
and  also  restraining  the  tenants  now  in  possession  of 
said  trust  property  from  paying  said  rents,,  or  any 
jK)rtion  thereof,  to  the  said  defendants,  or  either  of 
them,  and  that,  on  final  hearing,  a  decree  might 
^le  entered  in  the  cause  for  the  amount  due  com- 
plainants on  said  note — principal,  interest,  and  at- 
torney''s  fees — and  a  suitable  person  appointed  to 
act  as  trustee  or  receiver  in  the  place  of  said  El- 
len C.  Glenn,*  deceased,  and  the  said  trustee  so  ap- 
|K>inted,  bound  by  a  proper  decree  in  the  premises, 
to  apply  the  net  income  arising  from  said  trust 
fjropert}'  to  the  payment  of  the  amount  decreed  to 
Vie  due  complainant:  and  that  the  said  Adams  Street 
property  \ye  also  subjected  to  its  payment,  and  de- 
creed   to   be   sold   for   that   purpose. 

The  only  ground  of  demurrer  necessary  to  be 
<onsidered  is  that,  under  the  terms  and  conditions 
imf>o«ed  on  the  wife's  property,  she  had  no  power 
u>  charge  either  the  corpus  or  income  of  the  same 
by    a   note   signed    by   her    and    her    husband. 

There  can  b<j  no  question  but  that,  under  the 
'leerf  of  settlement  executed  to  J.  M.  James,  trus- 
tee, a  separate  estate  was  created  for  Mrs.  James, 
and  settled  for  her  benefit;  and  if  her  power  is  not 
limited   in   the    deed    of    settlement,    the    general    rule 
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is  that  the  married  woman,  as  to  her  separate  es- 
tate, has  legal  right  to  sell  or  otherwise  dispose  of 
it,  or  to  charge  it  for  debts  of  her  own  or  a  third 
j>er8on  by  an  express  agreement  to  that  effect,  and 
a  privy  examination  would  not  be  essential  to  the 
efficacy  of  such  agreement.  See  HTAx//^/'  v.  Ilehn^ 
9    Pickle,    322-332,    where   the  cases   are   collated. 

As  to  the  Adams  Street  property,  the  only  alle- 
gations in  the  bill  are  that  Ellen  C.  James  was,  on 
May  20,  IS 76,  under  the  will  of  her  father,  the 
owner  of  certain  separate  estate,  describing  the  Adams 
Street  lot,  as  well  as  the  other  property  afterwards 
settled  ufwn  her,  by  the  deed  cx)nveying  it  to  J. 
M.    James,    trustee. 

The  will  is  not  set  out,  and  we  cannot  see  whether 
the  Adams  street  proi)erty  was  made '  separate  estate 
or  not,  except  from  the  allegation  of  the  l)ill,  and, 
if  so  made,  we  cannot  see  whether,  as  such  sepa- 
rate estate,  there  were  any  limitations  and  restric- 
tions upon  her  power  of  disposition.  It  is  evident 
from  the  entire  bill  that  all  of  the  other  property 
passing  to  her  by  her  father's  will  was  settled,  un- 
der the  instrument,  upon  J.  M.  James,  trustee,  'and 
thus  l)ecame  separate  estate,  and  the  legitimate  in- 
ference would  be  that  none  of  the  property  except 
that  embraced  in  the  deed  to  the  trustee  was  sep- 
arate property.  A  separate  estate  and  power  lo 
charge  the  same  will  not  be  inferred  from  these  in- 
definite statements  in  the  bill,  and,  as  to  this  prop- 
erty,   the   demurrer    was    well    taken,    there    being   no 
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a{)plication  to  amend  the  bill.  The  bill  should  have 
made  out  j>vlm(i  facte  a  case  of  separate  estate  and 
a  jx)wer  to  charge  the  same,  with  the  intention  and 
agreement  to  make  such  charge  upon  the  part  of 
the    married   woman. 

It  only  remains  to  consider  the  property  embraced 
in  the  deed  to  J.  M.  James,  trustee,  and  see  if 
there  is  any  restriction  upon  the  power  of  Ellen  C. 
James  to  dispose  of  or  charge  the  same  by  the 
terms   of   the   said   deed. 

The  Acts  of  1869-70,  M.  &  V.  Code,  ^5$  3350, 
3347,  do*  not  ^apply  to  this  case,  as  it  is  not  con- 
tended there  was  any  privy  examination  of  the  mar- 
ried woman  when  she  signed  the  note.  Menkes 
V.  Johnaon^  12  Lea,  561;  Wehster  v.  lleha^  9  Pickle, 
333.  We  are  of  opinion  that  the  power  to  charge 
need  not  l>e  withheld  in  express  terms  by  the  in- 
strmnent  of  settlement  if  such  is  its  evident  intent 
and  purpose  considered  as  a  whole.  Yomuj  v.  Yoimg^ 
7  Cold.,  461;  Arrmgton  v.  Roper ^  3  Tenn.  Ch., 
572;  Ragsdale  v.  Goi<Hett^  2  Lea,  730;  Eckerly  y, 
McGehee,  1  Pickle,  661;  Wehter  v.  Ildm,  9  Pickle, 
322,    and   case   cited   of   Einby   v.    Ifoge, 

The  legal  title  to  this  proj^erty  is  not  vested  in 
the  married  woman,  but  in  J.  M.  James,  trustee, 
and  she  had  no  right  to  sell  or  charge  the  property 
except  by  his  concurrence,  and  in  the  manner  in- 
dicated in  the  settlement,  and  for  the  purposes  therein 
limited.  If  the  power  to  charge  the  same  be  con- 
ceded to   her   alone,   it  would  defeat  the  whole  object 
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and    purpose   of   the   settlement,    and    render    its    pro- 
visions  nugatoiy. 

But  it  is  said  that,  even  if  this  Ihj  so  as  to  the 
corpus  of  the  estate,  it  is  not  so  as  to  the  rents, 
profits,  and  income  arising  out  of  the  same,  and 
that  it  is  clearly  the  intent  and  pur{X)se  of  the  in- 
strument of  settlement  to  vest  in  Mrs.  James  an 
absolute  estate  in  such  rents,  profits,  and  income, 
and  an  unlimited  power  to  dispose  of,  consume,  or 
charge   such    rents,    profits,    and   income. 

The  proposition  is,  that  while  she  might  not  charge 
the  corpus  of  the  estate,  still  she  would  have  the 
right  and  power  to  anticipate  the  income,  and  charge 
or  dispose  of  it  in  advance  of  its  accrual  and  re- 
duction  into   possession. 

This  would  he  to  accomplish  indirectly  what  she 
could  not  do  directly,  for  if  she  could  charge  her 
income  a  year  in  advance,  she  could  do  so  for  a 
number  of  years  extending  through  the  period  of 
her  tenancy,  thus,  in  effect,  alienating  the  property 
so  far  as  its  ])enefits  extend.  If  she  can  charge 
her  future  rents  for  $100,  she  may  do  so  for 
$1(>0,000,  and  thus  destroy  all  })enefieial  interest  in 
the  property,  the  very  o})ject  the  settlement  had  in 
view  being  its  security  and  protection  and  direct 
payment    to    her. 

As  is  said  in  BoWjuo^  v.  (hoJ^^y^  5  Heis.,  1,  it 
is  the  usufruct — the  profits,  rents,  and  products  of 
real  estate — which  give  value  to  the  separate  estate. 
It    is    the    maintenance   to    be    derived  from    the  crops 
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or  rents  and  profits  that  constitute  the  motive  of 
the  settlement,  and,  without  the  enjoyment  of  the>se, 
the  land    would    l)e    worthless. 

We  think  that  an  intention  tjo  restrain  anticipation 
of  these  profits  can  clearly  be  gathered  from  this 
settlement,  and  must  have  the  same  effect  as  such 
restraining  intention  would  have  as  to  the  arrpm. 
2  Perry  on  Trusts,  Sec.  670;  1  Beach  on  Modern 
Equity,    Sec.    187;    3    Pomery  on    Eqrtity  Juris.,    Sec. 

The  cases  of  Dav'n^  v.  WlUlanhs^  85  Tenn.,  650, 
and  Vlck  v.  Gmver^  92  Tenn.,  391,  are  cases  hold- 
ing that  a  devise  of  rents  and  profits  is  a  devise  of 
the  land  itself.  These  cases  can  have  no  applica- 
tion to  this  unless,  indeed,  they  sustain  the  idea 
that  a  want  of  power  to  charge  the  land  carries 
with  it  a  want  of  power  to  charge  its  rents  and 
profits. 

We  do  not  mean  to  be  understood  as  holding  that, 
by  the  terms  of  a  settlement,  power  to  charge  the 
rent>5  and  profits  could  not  be  given  even  in  antic- 
i))ation  of  their  accrual  and  reduction  to  possession, 
even  when  power  to  charge  the  land  out  of  which 
they  issue  is  withheld,  if  apt  words  to  express  that 
intention  l)e  used;  but  we  hold  that,  by  fair  infer- 
ence and  construction  of  the  instrument  of  settle- 
ment in  this  case,  such .  power  is  withheld  })y  it. 
We  see  no  error,  therefore,  in  the  decree  of  the 
Court  below,  and,  other  matters  being  immaterial, 
the  decree   is   affirmed,    with   costs. 

2—1 1  P 
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*  Bambkrcjku  f\  Citizens'  Str?:et  Railway  Co. 
{Jiivk^m,      May    IH,    1S1)5.) 

1.    CONTRIBI'TOKY    XeOLIOENCK.       But'dCU    UIMftl    I}l4lintiff   to  Hhow    iUi 

ttiyHcnre,  when. 

In  ease  a  child  is  struck  by  a  street  car  while  in  a  dangerous  and 
exposed  situation,  the  plaintiff,  in  an  action  for  the  death  of 
the  child,  has  the  Imnlen  of  proving"  a  want  of  nejflig'ence  on 
the  part  of  the  child  or  its  custodian.     {Pit*tt.  pp.  21-24.) 

2.  NE«i.i«KycK.     ("harfjc  of  Coi  rt :  htnr  frinnah 

An  instruction  that  certain  coiicurrinj''  facts  constitute  neg-li- 
li^ence,  which  assumes  uothin^r  as  facts,  but  presents  a  hypo- 
thetical case  raised  by  the  evidence,  and  applies  the  law  there- 
to, is  not  an  invasion  of  the  province  of  the  jury.  {Potit,  pp. 
24.  :'.>. ) 

3.  Samk.      \\'h4it  ttmstituten. 

An  instruction  is  not  erroneous  which  imputes  nej»'lig'ence  to  the 
custodian  of  a  three  year  old  child,  for  permitting"  it  to  stray 
beyond  his  reach  into  an  exposed  situation,  where  danger  mig'ht 
be  reasonably  apprehended  and  could  not  Ix*  eflPectually  pre- 
vented.    (Poxf,  pp.  24.  2.>.) 

4.  Same,     (lunye  ttf  Cnuii  not  errunams.  irhcn. 

Instructions  as  to  the  neg-ligence  of  a  motorman  in  failing"  to 
stop  his  car  promptly  enough  to  avoid  an  accident  are  not  er- 
roneous because  of  an  assumption  that  it  was  his  duty  to  en- 
deavor to  stop  when  there  are  no  facts  in  the  ca.se  showing" 
that  an  increase  of  speed  might  have  been  a  proper  means  to 
avoid  the  accident.     (Post.  pp.  20-27.) 

5.  Same.     Xid  Inipnt4th1e  t4t  Infant,  when. 

Negligence  cannot  be  imputed  U)  an  infant  only  three  years  of  age. 
{Poift.  p.  a^.) 

Cases  cited  and  approved:  Whorley  v.  Whiteman,  1   Head,  610. 

•Reported  in  28  L.  R.  A.,  p.  486.  As  lo  tlu'  duty  imposed  on  str«H»t  railroud  com- 
panies to  avoid  iujurinj;  cbildron  ou  the  track,  see  note  to  Wallace  c.  City  iV:  S.  R. 
Co.  (Or.).  25  L.  R.  A.,  663.— Reportek. 
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6.  Same.     Of  parent  defeats  recovery  for  infant  child's  death. 

Neg-ligence  of  a  parent  contributing  proximately  to  the  death  of 
his  infant  child,  or  like  negligence  of  the  parent's  agent  and 
custodian  of  the  child,  will  defeat  a  recovery  by  the  parent 
for  such  death  of  his  child,  where  he  is  the  sole  beneficiary  of 
the  action.     {PosU  PP.  28-37.)  > 

Cases  cited  and  approved:  Loagne  v.  Railroad,  91  Tenn.,  461;  68 
Am.  Dec,  553;  89  Am.  Dec,  422;  25  Am.  Rep.,  378;  39  Am.  St. 
Rep.,  449,  451. 

Otherwise  where  the  child  survives  the  injury  and  brings  the 
suit  him.self. 

Cases  cited  and  approved:  Whorley  v.  Whiteman,  1  Head,  610; 
41  Iowa,  71:  3  Am.  Rep.,  628;  78  Iowa,  396  (6  L.  R.  A.,  545);  57 
Pa.  St.  R.,  172;  25  Ohio  St.  R.,  641:  43  La.  Ann.,  (H- 


FROM    SHELBY. 


Api^eal    in    error    from     Circuit    Court    of    Shelby 
County.       L.    H.    Estes,    Judge. 

Ed<jington    &    Edgington,     Taylor    &    Carroll, 
Bell  &   Horn   for   Bamberger. 

Eldridge   Wright    and    Turley    &    Wright    for 
Railway   Company. 

Wilkes,  J.  This  is  an  action  for  personal  inju- 
ries, resulting  in  the  death  of  Samuel  Bamberger,  a 
child  about  three  years  of  age.  The  suit  is  brought 
by  the  father  of  the  child,  as  administrator,  for  the 
benefit  of  the  father,  as  next  of  kin  of  the  deceased. 
It  was  tried  before  the  Judge  and  a  jury  in  the 
Court  below,  and   resulted   in  a  verdict   and   judgment 
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for  the  defendant  company,  and  tlie  plaintiff  has  ap- 
pealed and  assigned  errors.  On  a  former  trial  the 
same  verdict  and  judgment  was  had,  vvhicii,  on  ap- 
peal, was  .set  aside  by  this  Court  on  account  of 
errors   in    the   chary-e   of   the    trial    fludw. 

The  facts  necessary  to  he  stated  are,  that  the  de- 
ceased  was  left  bv  his  father  in  char^^e  of  the  errand- 
mother  of  the  child,  at  her  *  place  of  ])usiness,  and 
she  left  him  temj)orarily  in  custody  of  her  aunt, 
Miss  Harriet  Bamberger.  Just  prior  to  the  accident, 
the  child,  w-ith  a  comj)anion  some  year  or  two  older, 
was  j)laying  on  the  street,  in  front  of  the  place  of 
business  of  the  grandmother,  in  the  presence  of  the 
aunt,  who  was  standing  in  the  doorway  of  the  grand- 
mother's store  watching  the  playing  of  the  children, 
w^ho  were  running  up  and  dow-n  the  street.  The  de- 
ceased, running  diao:onallv  on  the  sidewalk,  made  a 
sudden  break,  and  ran  onto  the  street  either  at,  on, 
or  near  a  bridijc.  The  street  car  was-  iroing:  about 
eight  miles  an  hour,  down  grade,  a[)i)r()aching  the 
bridge.  The  exact  facts  connected  immediately  with 
the   accident   are    somewhat   confused. 

Miss  Bam])er«:er  savs  she  was  standing:  in  the  door- 
way  of  her  mother's  store  watching  the  child ;  that 
she  saw  Sanmiie,  just  at  the  ))ridge,  run  out  into 
the  street,  and  she  ran  out  into  the  street ;  that  she 
got  lialf  way  ))etween  the  car  track  and  the  house, 
and  heard  a  car  coming ;  looked,  hallooed  to  the 
motorman,  and  ran  as  fast  as  she  could,  and,  just 
as    the    car    got  on  the    bridge,   as    nearly  as  she  could 
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remeniJ>er,  the  little  boy  ran  across,  in  front  of  the 
car,  and  the  ear  ran  over  him  ;  that  this  occurred 
on  the  west  side  of  the  bridge,  and  that  the  boy 
was  three  years  old.  She  says  that  the  motorman 
paid  no  attention  to  her  at  all  ;  she  noticed  no  slack- 
ening of  the  speed,  and  that,  by  actual  measurement, 
it  was  105  feet  from  where  the  car  struck  the  child 
to  where  it  was  taken  out  in  front  of  Mrs.  Cole's 
premises.      This,    however,    is   controverted. 

The  motorman  discloses,  in  his  testimony,  that  he 
first  saw  the  chikl  on  the  street  east  of  the  ])ridge, 
and  that  the  child  ran  some  distance  diagonally  on 
the  street,  and,  when  his  car  was  about  ten  feet 
from  him,  suddenly  cut  across  the  track  in  front  of 
the   car,   and    was   killed. 

Mrs.  Mao:nus  savs  that  the  accident  occurred  when 
the  child  was  about  the  middle  of  the  bridge.  The 
width  of  the  street,  between  curb  lines,  is  46  feet; 
from   house    line    to    house    line,    is    6^    feet. 

The  errors  assigned  are  to  the  charge  of  the 
Court.  The  trial  Judge  gave,  among  others,  the  fol- 
lowing  instructions   to    the   jury : 

''Defendant  railroad  company  pleads  not  guilty, 
and  pleads  that  the  negligence  of  the  parent  and  the 
child  contributed  to  produce  the  accident.  This  plead- 
ing puts  upon  the  plaintiff  the  burden  of  making  out 
his  case,  on  every  material  point,  to  your  satisfac- 
tion, by  a  preponderance  of  evidence.  Now,  as  to 
the  first  material  fact,  you  should  be  satisfied  that 
neither   Louis  Bamberger  nor  his  child,   Sammie,   were 
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negligent  to  such  a  degree  as  to  cause,  or  contribute 
to  causing,  the  injury  complained  of.  Second,  you 
should  l)e  satisfied  that  the  motorman,  running  car 
No.  36  at  the  time  of  the  accident,  was  negligent, 
and  that  it  was  his  negligence  that  caused  the  injury 
to   Samuel   Bamterger,    deceased.'' 

This  charge  presents  the  question  as  to  where  the 
burden  of  proof  rests  in  cases  where  the  defense  is 
contributory  negligence ;  in  other  words,  is  the  bur- 
den uj)on  defendants  to  show  contributory  negligence 
on  the  part  of  the  plaintiff,  or  upon  the  plaintiff  to 
show   the   absence   of   such    negligence  i 

V\x)n  the  abstract  question  there  is  an  irreconcil- 
able difference  of  ojunion.  Mr.  Beach,  in  his  work 
U|)on  Contributory  Negligence,  atteini)ts  to  lay  down 
certain  rules  to  determine  this  question.  He  says : 
*'\Vhen  the  circumstances  of  the  case  raise  no  pre- 
sumption of  either  care  or  want  of  care  on  the  part 
of  the  ))laintiff,  it  is  necessary  for  him  to  prove 
that  he  exercised  ordinary  care.  When  the  circum- 
stances  raise  a  presumi)ti()n  that  the  plaintiff  was  in 
the  exercise  of  ordinary  care,  then  the  burden  is  on 
the  defendant.  When  the  circumstances  raise  a  pre- 
sumption that  there  was  a  want  of  ordinary  care  on 
the  jMirt  of  plaintiff,  then  the  burden  of  proving 
freedom  fi'om  contributory  negligence  is  upon  him." 
§417.  In  Sherman  &  Redfield  cm  Negligence,  ^1^)6^ 
it  is  said:  "Practically  all  the  courts  airree  that  the 
fact  of  contributory  negligenc*e  is  fatal  to  the  plain- 
tiff's    case    (unless    changed    by    statute),     no    matter 


APRIL  TERM,   1895.  2a 

Bamberger  v.  Citizens'  Street  Railway  Co. 

how  it  appears,  whether  by  affirmative  evidence  on  the 
part  of  the  defendant  or  by  inference  from  the  evi- 
dence on  the  part  of  the  plaintiff.  It  is  quite  imma- 
terial who  proves  the  fact,  so  long  as  it  is  proved.'* 
We  think  we  need  not,  in  this  case,  i)ass  upon 
the  question  as  an  abstract  proposition.  Taking  the 
entire  charge  together,  we  think  the  Court  did  instruct 
the  jury  that  the  plaintiff  must  make  proof  of  want 
of  contributory  negligence.  They  were  told,  it  is 
true,  that  if  the  entire  evidence  did  not  preponder- 
ate in  favor  of  the  view  that  defendant's  neijliffence 
caused  the  accident  and  injury,  then  the  case  must 
fail :  but  this  .  did  not  change  the  previous  instruc- 
tion. Looking  to  the  facts  in  this  case,  wo  find  that 
the  street  car  was  legitimately  upon'  its  own  track, 
running  its  usual,  ordinary  line,  where  it  had  a  right 
to  l)e,  and  the  child,  when  the  injury  occurred,  was 
upon  the  track,  where  it  ought  not  to  have*  been, 
and  was,  in  consequence,  killed.  Under  these  cir- 
cumstances, no  matter  what  the  rule  mav  be,  as  an 
abstract  proposition,  it  would  be  incuml>cnt  on  the 
father  to  show  that  the  presence  of  the  child  upon 
the  track,  or  in  a  dangerous  and  exposed  situation, 
was  without  negligence  or  -want  of  proper  care  on 
his  part,  or  the  part  of  the  child's  custodian,  if  the 
neijliffence  of  either  can  l)e  held  to  bar  the  ri":ht  of 
recovery  in  this  case,  and,  upon  that  jnrint,  the 
charge  of  the  Court  was  s[)ecific  that  the  father 
could  not  recover  if  there  was  such  contributory 
negligence   on   his   part  or  the   part  of   the    custodian. 
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In  4  Am.  &  Eng.  Enc.  L.,  p.  93,  it  is  said: 
*'The  burden  of  proving;  contributory  negligence 
raust,  in  every  ca^e,  dej)e4id  largely  u|X)n  the  facts 
of   the   particular   case.'' 

It  is  assigned .  as  error  that  the  trial  Judge  as- 
serted  that  certain  concurring  facts  constituted  negli- 
gence, and  invaded  the  province  of  the  jury,  and, 
moreover,  charged  a  greater  degree  of  diligence  on 
the  jmrt  of  the  plaintiff  and  the  child's  custodian, 
than  the  law  requires.  The  portion  of  the  charge 
o)>jecte<l    to    is    this : 

'*  If  you  believe,  from  the  evidence,  that  this 
child  was  in  the  custodv  of  its  aunt,  and  vou  fur- 
ther  tind  that  she  allowed  it  to  go  onto  the  street, 
in  front  of  the  Baml)er<«:er  tjrocerv,  on  the  sidewalk 
on  the  south  side  of  Poplar  street,  in  front  of 
which  the  street  car  company  was  running  and  o|)- 
erating  its  cars  regularly,  every  ten  or  fifteen  min- 
utes, and  vou  further  find  that  she  allowed  the  child 
to  stray  off  from  under  her  (control  to  a  jwint  so 
far  distant  from  her  that,  in  the  exercise  of  ordi- 
nary care  and  prudence,  she  <'Ould  not  have  pre- 
vented the  child  from  getting  into  a  ])lace  of  dan- 
ger, and  it  did  go  into  such  j)lace,  and  was  run 
over  and  killed,  then  this  would  he  such  negligence 
on  the  part  of  the  aunt  as  would  defeat  a  recovery, 
unless  you  believe  that  the  motorman  had  time  to 
stop  the  car  and  prevent  the  accident  after  the  child 
left    the    sidewalk    an<l    started    toward    the    track.'' 

The    subsbuice    of    this    charge    is    that,    if    the    cus- 
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todian  of  the  child  permitted  it  to  stray  away  from 
her  control,  so  that,  in  the  exercise  of  ordinary  care 
and  prudence,  she  could  not  have  prevented  it  from 
going  into  a  plaoe  of  danger,  which  she  might  have 
reasonably  apprehended  it  would  do,  then  it  would 
be  negligence,  and  we  do  not  think  it  subject  to  the 
exceptions  made.  It  assumes  nothing  as  facts,  but 
presents  a  hypothetical  case  raised  by  the  evidence, 
and  applies  the  law^  in  such  case,  but  does  not  lead 
the  jury   to   infer  or   believe  such  facts  to  be  proven. 

Contributory  negligence  is  generally  a  question  of 
mixed  law  and  fact,  and  in  such  cases  it  is  the 
duty  of  the  Court  to  tell  the  jury  what  facts,  if 
proved,  will  constitute  contributory  negligence.  It  is 
the  duty  of  the  jury,  in  such  cases,  to  determine 
the  facts  and  apply  the  law,  as  laid  down  by  the 
Court,  to  such  facts.  4  Am.  &  Eng.  Knc.  L.,  95  ; 
Thompson   on    Negligence,    1235,    §  10. 

It  is  also  objected  that  the  Court  erred  in  the 
following:   charge  : 

''To  state  it  ditferentlv,  before  vou  can  find  that 
the  motorman  who  ran  car  No.  36  was  negligent  at 
the  time  of  the  accident  and  injury  to  Sammie  Bam- 
berger, you  nuist  find,  from  the  evidence,  the  si)eed 
at  which  the  car  was  running,  and  the  point  it  was 
at  on  the  track  when  the  child  left  the  sidewalk, 
jrave  the  motorman  time  to  stop  his  car  before  he 
would  arrive  at  the  point  where  the  child  ran  onto 
the  track  in  front  of  the  car.  To  illustrate,  if  the 
evidenw^   satisfies    vou    that,    when    the    child    left    the 
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sidewalk,  the  car  was  at  a  point,  say  forty  feet  west 
of  where  the  child  ran  onto  the  track,  and  you 
find  from  the  evidence  that  a  car  running  at  the 
speed  this  one  was  could  have  l>een  stopped  within 
forty  feet,  then  it  was  carelessness,  or  negligence, 
not  to  have  stopped  this  car  within  that  forty  feet, 
and  the  railroad  would  l)e  liable  ;  but  if  the  car  could 
not  have  l)een  stopped  within  the  forty  feet,  then  it 
was  not  negligence  on  the  part  of  the  niotorman  not 
to  stop  within  forty  feet,  and  the  railroad  would  not 
be  liable  for  this  accident.  *  I  do  not  mean  to  say 
that  the  evidence  shows  that  the  car  was  forty  feet 
from  the  child,  but  only  to  illustrate.  It  is  vour 
duty  to  fend  from  the  evidence  the  si)ee<l  at  which 
the  car  was  running,  where  the  car  was  when  the 
child  left  the  sidewalk,  and  where  the  car  was  when 
it   struck    the    child.'' 

The  argument  is  that  this  instruction  limits  the 
inquiry  of  the  jury,  and  rests  the  (|uestion  wholly 
upon  the  assumption  that  the  duty  of  the  mutorman 
is  to  endeavor  to  stop  the  car  to  prevent  an  acci- 
dent. The  duty  of  the  niotorman  is  to  exercise  such 
degree  of  care,  under  the  circumstances,  as  will  pre- 
vent an  accident ;  and,  if  the  distance  between  a 
point  where  a  chikl  would  come  onto  a  track,  run- 
ning in  a  particular  directicm  so  as  to  bring  the  child 
on  the  track  in  front  of  an  approaching  car,  is  such 
as  to  render  the  sto))i)ing  of  the  car  before  the  ac- 
cident impossilile  or  improbal)le,  then  his  duty  is  to 
increase    the   speed    of    the    car,    and    not    attemi>t    to 
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stop,  and  thereby  avert  the  accident.  To  attempt  to 
stop  the  car  under  such  circumstances  inevitably  pro- 
duces an  injury.  To  hasten  the  speed  of  the  car 
inevitably   leads   to   the   prevention   of  an   accident. 

We  think  there  is  no  error  in  this  portion  of  the 
charge  of  which  plaintiff  can  complain.  There  are 
no  facts  in  this  case  showing  that,  by  an  increase 
of  speed,  the  accident  might  have  been  avoided.  It 
is  possible  such  case  might  arise,  but  it  is  not  pre- 
sented  by  this   record. 

Four  special  requests  were  made,  which  we  need 
not  set  out  in  full.  They  were  all,  we  think,  cov- 
ered by  the  general  charge,  in  so  far  as  they  were 
applicable.  It  is  said  that  the  general  charge  lim- 
ited the  duty  of  the  motorman  by  stating  that  if  he 
stiw  the  child  leave  the  pavement  to  cross  the  track, 
then  he  should  have  acted  at  once,  whereas  it  was 
his  duty  to  act  whenever  the  child  was,  or  could 
have  been,  seen  exposed  to  danger,  or  in  a  position 
where  it  might  rush  into  danger,  whether  leaving 
the  sidewalk  or  in  the  street,  or  wherever  it  might 
be  situated.  We  think  the  charo:e  clearlv  embraced 
this  view  of  the  case,  and  did  not  so  limit  the  duty 
of  the  motorman  as  to  confine  him  to  the  time  and 
place  of  the  child's  leaving  the  sidewalk  and  start- 
ing toward  the  track.  This  cause  was  l)efore  this 
Court  at  a  former  term,  when  it  was  reversed,  with 
instructions  as.  to  certain  defects  in  the  charge,  all 
of  which  were  corrected  on  the  last  trial,  and  their 
proper   effect   and    scope   was   not   limited. 
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The  only  remaining  (question  of  importance  is, 
whether  this  action  can  })e  defeated  l>y  proof  of  con- 
tributory negligence  of  the  plaintiff,  who  is  the  ad- 
^ministrator,  and,  at  the  same  time,  the  father  of  the 
deceased  boy.  It  is  evident  that  no  negligence  can 
l)e  charged  to  the  deceased,  on  account  of  his  tender 
years.  Bishop  on  Non-Contract  Law,  >$  586  ;  Chlcftyrp 
C!ty  Rij,  Co.  V.  Wlhow,  21  L.  R.  A.,  88;  Who," 
ley  V.  Wh!t(inn7i^  1  Head,  HIO ;  4  Am.  &  Eng.  Enc. 
L.,    43,    note    2. 

But  whether  the  negligence  of  the  father  or  cus- 
todian can  l)e  imputed  to  tlie  child,  so  as  t-o  bar 
its  right  to  recover,  is  a  (juestion  on  which  there  is 
a  conflict  of  decisions.  The  cases  are  too  numerous 
to  mention,  and  we  onlv  refer  to  books  where  thev 
may  ])e  found  collated.  Xlxh4  v.  (rarner^  1  L.  R. 
A.,  153  and  note;  Clucafjtf  City  li.  li.  Co.  v.  Rf}b- 
iuHon,  4  //>.,  126  and  note;  Wymol^/:.  Maha^sht  Co.^ 
6  /i.,  545  and  note  (S.  C,  16  Am.  State  Repts. , 
461  and  note);  (^litaujo  v.  Wi/co,v^  8  L.  R.  A., 
494-6  and  note  (S.  C,  21  //;.,  76-84  and  note); 
Bottoms  v.  R,  R.,  25  /A.,  784-794  and  note  (S. 
C,  41  Am.  State  Rej)ts.,  79*»-811  and  notes);  Grant 
V.  Fi'trhhurg.,  89  //>.,  450  and  note;  \Vixff\Il  v. 
DoyJi\  89  //>.,  451  and  note;  4  Am.  &  Eng.  Enc. 
L..  87,  88  and  note;  I^ach  on  Omtributorv  Neofli- 
gence,  5$  41-44,  128  ;  Sherman  &  Redfield  on  Neg- 
lisrence,  ^  70  to  83  and  notes ;  Wood  on  Railways, 
^  322  ;  Bishop's  Non-Contract  Law,  ,^  582  ;  Wharton 
on  Negligence,   J5j$  312,   314;    Pollock  on  Torts,   i$  299; 
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Cooley    on    Torts,    ^  681  ;    2    Thomp.     on    Negligence, 
S 11S4. 

As  will  appear  from  an  examination  of  these  au- 
thorities, the  better  doctrine  is  that  the  negligence 
of  the  parent  or  custodian  is  not  imputable  to  the 
child  so  as  to  bar  its  right  of  recovery,  and  our 
own  Court,  in  Whorl ey  v.  W hltj^tnan,,  1  Head,  610, 
adopts  this  view,  and  characterizes  the  leading  case 
holding  the  contrary  {IlartfieJd  v.  Roper^  21  Wend., 
615;  34  Am.  Dec,  273),  as  no  less  opposed  to  the 
current  of  authoritj^  than  to  every  principle  of  rea- 
son  and   justice. 

Mr.    Bishop,    in    his    work    on    Non-Contract  Law, 
§582,    says:     '^This   new    doctrine   of   imputed    negli- 
gence,   whereby    the    minor    loses    his     suit,    not    only 
when   he   is   negligent    himself,    but    when    his    father, 
grandmother,    or     mother's    maid    is    negligent,    is    as 
flatlv   in    conflict    with    the    established   svstinn    of    the 
common    law    as    anything    possible    to    T)e    suggested. 
The   la^v    never    took    away  a   child's   property  because 
his   father    was    poor    or    shiftless    or   a   scoundrel,    or 
l»ecause   anybody    who    could    be    made   to    respond   to 
a   suit   for  damages,    was    a    negligent    custodian    of    it. 
By    the    new     doctrine,     after     a     child     has     suffered 
<iamages,    which,    confessedly,    are    as    uuich    his    own 
as  an   estate   conferred    upon    him    by  gift,   and    which 
he  is  entitled    to    o))tain    out    of    any    of    the    several 
defendants    who    may    have    contributed    to    them,    he 
cannot    have     them     if     his     father,     grandmother,     or 
mother's   maid   happens   to   be   the   one    liable   for   the 
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contribution  (the  idea,  in  such  cases,  being  that  the 
child  had  its  remedy  against  the  father  or  other 
custodian)." 

In  this  connection,  also,  the  case  of  WalUfrn  v. 
Chicago^  li,  /.  cfe  I\  Ji.  jff.,  41  Iowa,  71,  is  sug- 
gestive, in  which  it  is  held  that,  when  the  parents 
have  exercised  reasonable  and  ordinary  care,  there  is 
no  good  reason  why  the  negligence  of  the  j)erson  in 
actual  charge  of  the  child  should  be  imputed  to  them 
1^  and,  through  them,  to  the  child.  In  Jfat/  v.  Penn. 
R,  Co.y  8  Am.  Rep.,  62S,  the  doctrine  of  Ilarffeld  v. 
Roper  is  said  to  be  *' repulsive  to  our  natural  instincts 
and  re[)ugnant  to  the  condition  of  that  class  of  persons 
who  have  to  maintain  life  l)v  daily  toil."  Mr.  Beach 
savs  that  the  doctrine  is  an  anomalv  and  in  striking: 
contrast  with  the  case  of  a  donkey  exposed  in  the 
highway  and  negligently  run  down  and  injured,  or  with 
oysters  in  the  bed  of  a  river,  injured  by  the  negli- 
gent operation  of  the  vessel,  in  both  of  which  cases  ac- 
tions have  been  maintained;  and,  he  adds,  if  the  child 
were  an  ass  or  an  oyster,  he  would  secure  a  protec- 
tion denied  him  as  a  human  being.  He  is  not  the 
chattel  of  his  father,  but  has  a  right  of  action  for  his 
own  l)enefit  when  the  recovery  is  solely  for  his  use. 
While  this  is  the  general  rule,  and,  we  think,  the 
correct  one,  there  is  a  broad  distinction  taken  be- 
/tween  cases  in  which  the  suit  is  brought  in  the 
'  name  of  the  child  and  for  the  use  of  the  child,  and 
^  cases  where  the  suit  is  brought  by  the  father  for 
damages   suffered    by   him    in    his   own    right,    and   he 
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is  entitled  to  the  recovery,  and  not  the  child.  In 
the  latter  ca.se,  it  is  uniformly  held  that  the  negli-  y 
gence  of  the  father  Avill  bar  his  right  to  recover. W 
4  Am.  &  Eng.  Enc.  L.,  88  and  note;  Omut  v. 
Fkchhurg^  39  Am.  State  Repts. ,  450  and  note ;  ^Vy' 
man  v.  Alahatika  (o.^  6  L.  R.  A.,  545  and  note 
(S.  C,  16  Am.  State  Repts.,  .451  and  note);  Went- 
hr*Hpk  V.  Mobile  R,  R.  Co.,  U  K  R.  A.,  590  and 
note;  We-sff^/'him/  v.  KlagKa  (^n^'h  R.  R,,  24  Am. 
State  Repts.,  510  and  note;  and  many  other  cases 
too    numerous   to   cite. 

The  case  at  bar  is,  however,  different  from  these. 
In  this  case  the  plaintiff  is  the  father  of  the  de- 
ceased child,  but  .  brings  the  suit,  not  in  his  right 
as  father^  })ut  as  administrator  of  his  deceased  son. 
In  case  of  recovery,  he  will,  under  the  statute,  l>e 
the  sole  beneficiary,  as  next  of  kin,  and  the  right 
of  action  ,is  so  stated  in  the  declaration,  and  neces- 
sarily so,  for  it  has  been  held,  under  our  statute, 
that  the  recovery  is  personal  to  the  next  of  kin, 
and  when  there  is  no  next  of  kin,  there  can  be  no 
recovery;  and  if  the  next  of  kin  die  after  suit  is 
instituted,  the  suit  abates.  This  suit  being  brought 
in  the  name  of  the  father  as  administrator,  and  for 
the  use  of  the  father  as  solo  beneficiary,  the  ques- 
tion presented  is,  shall  the  action  be  defeated  by 
contributory  negligence,  on  the  part  of  the  father 
or  his  agent,  the  custodian  of  the  child,  or  shall 
he  be  allowed  to  recover  notwithstanding  such  neg- 
ligence,   as   the   child   might   do? 
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This  (|uestion  was  prenented  in  the  case  of  Wi/- 
indn  V.  Mahiinhi  (^n.^  78  Iowa,  8()6  (also  rej>orted 
in  ()  Lawyers'  iie[)ts.  Annotated,  545,  ancl  in  16 
Am.  State  Repts.,  451),  and  was  there  discussed  and 
direi'tly  passed  ujx)n.  In  that  case,  the  Court  held 
that  the  suit  was  lirought  in  the  right  of  the  child, 
and  not  of  the  father,  and  that,  if  the  facts  were 
such  that  the  child  could  have  recovered  had  its  in- 
juries not  ])een  fatal,  his  administrator  might  recover 
the  full  damages  sustained  by  the  child's  estate,  even 
though  the  parent  was  sole  beneficiary  of  the  recovery. 
The  question  was  also   passed   upon  in  the  case  of  The 

Vt^NorfoJh    c^    Western    R.     R,    Co.    v.     (r roHerlo.se  h  AdirCi^ 
•  /(Virginia),    in    which  the  Court   said:    **  Where   a   suit 

is  by  a  parent,  for  loss  of  services  caused  l)y  an 
injury  to  a  child,  the  contributory  negligence  of  the 
plaintiff  is  a  good  defense,  but  such  negligence  is 
not  imputa])le  to  the  child,  and  is,  conse(|uently,  not 
to  l)e  considered  when  the  suit  is  bv  the  child  or 
its  i)ersonal  representative/'  Citing  Sher.  &  Red.  on 
Negligence,  par.  4Sr/ ;  (^hixsrij  v.  Ry.  Ci>.^  57  Pa. 
St.,  172.  It  continues:  *^  Hence,  when  the  facts 
are  such  that  the  child  could  have  i-ecovered  had 
his  injuries  not  been  fatal,  his  administrator  may 
recover,  without  regard  to  tlie  negligenc^e  or  presence 
of  parents  at  the  time  the  injuries  were  received, 
and  although  the  estate  is  inherited  ])y  the  parent-s. 
The  parents'  negligence  is  no  defense,  because  it  is 
regarded  not  as  a  proximate,  but  as  a  remote,  cause 
of   the   injur}' ;    and    the  reason    lies    in  the   irresi)onsi- 
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bility    of    the    child,    who,     itself    being    incaj)able    of 
negligence,    cannot   authorize    it   in   another/' 

There  is  no  principle,  then,  in  our  opinion,  on 
which  the  fault  of  the  parent  can  be  imputed  to  the 
child.  To  do  so  is  to  deny  to  the  child  the  pro- 
tection of  the  law.  Virtually,  the  question  was  pre- 
sented in  the  case  of  Rdllway  On.  v.  CiHrirford,,  2ik> 
Ohio  St.  Kep.,  641.  The  action  in  that  case 
was  prosecuted,  under  the  statute  of  Ohio,  for  the 
>)enetit  of  the  next  of  kin  of  the  intestate.  The  next 
of  kin  were  children,  three  of  whom  were  with  their 
liarents  in  the  wagon  at  the  time  of  the  collision. 
On  the  trial,  defendant  requested  the  Court  to  charge 
the  jury  that,  if  the  persons  for  whose  benefit  the 
actions  w^ere  brought,  were  guilty  of  a  want  of  or- 
dinary care,  which  contributed  to  the  injury,  a  re- 
covery could  not  be  had  for  their  benefit.  This  re- 
quest,  the  Court  said,  was  properly  refused,  because, 
first,  the  statute  gives  the  right  of  action  to  the 
[personal  representatives  upon  the  same  condition  that 
would  have  entitled  the  party  injured  to  an  action 
if   death    had   not   ensued. 

In    the    case    of     WeHterjield   et   nh    v.    Levi    Bro^,^ 

43    La.    Ann.,    64,    the   Court   hield    that     the   statutes 

of     lA)uisiana    allowed     two    elements   of    damage :    1. 

The   right   of   action    for   the  damages  suffered    by  the 

child,    and   which    passes   to  the   surviving    parents   by 

inheritance.       2.    The   action   for   damages   suffered    by 

the   parent   on  account  of   the    loss  of   the   child.     The 

{larents    inherit    the    first    element    of    damages    from 
3— n  p 
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the  child,  and  it  must  Ik'  treated  as  though  the 
child  was  alive  and  suing  for  an  injury  to  himnelf  ; 
that  the  contributory  negligence  of  the  parents  would 
not  he  a  bar  to  the  first  element  or  cause  of  ac- 
tion ;  and  that  the  second  element  of  damage,  l)eing: 
personal  to  the  parents  and  not  inherited  from  the 
child,  they  nuist  \ie  free  from  negligence  contribii- 
torv    to    the   death    of    the   child. 

On  the  other  hand,  in  the  cases  of  Chiaufft  v. 
Majo}\  6s  Am.  Dec,  553;  Chicago  v.  Starr^  S9 
/i.,  422  ;  Cluat(fi)  v.  Ihnhnj^  25  Am.  Repts.,  378, 
it  is  he]<l  that  in  such  cases  the  negligence  of  the 
parents  will  bar  a  recovery  by  the  administrator  when 
such  parent  is  the  sole  beneficiary.  In  these  cases 
the  doctrine  appears  to  be  assumed  a,s  correct,  rather 
.than  controverted  and  adjudicated,  though  necessarily 
involved.  So,  likewise,  are  the  cases  of  (ir<iHt  v. 
Fltckhuvii,  160  Mass.,  16  (3V^  Am.  State  Repts.,  449): 
Wwwell  v.  Doyh,  160  //>.,  42  (3i)  Am.  State 
Repts.,    451). 

The  reasoning  and  inclination  of  several  of  the 
recent  text-writers  is  in  the  same  direction.  Booth 
on  Street  Ry.\  i5  391  ;  Jones  on  Negligence  of  Mu- 
nicipal Corporations,  422  ;  Iteach  on  Contributory 
Negligence,    ^  131. 

There  are  many  other  cases  bearing  more  or  less 
directly  upon  this  question,  but  need  not  be  cited, 
and   cannot   be   considered   as   controlling. 

Necessarily,  the  ]:)eculiar  provisions  of  the  statute 
must  exercise   an    important,    if   not   controlling,   influ- 
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enoe  in  the  decisions  of  each  State.  Mr.  Tiifany,  in 
his  work  upon  Death  l)y  Wrongful  Acts,  §>^  68  to  72, 
gives  the  statutes  of  several  States,  and  discusser  the 
rules  announced  by  the  Court  under  them.  His  con- 
clus]onE>  are  that,  in  the  Iowa,  Virginia,  and  Louisiana 
cases,  the  rea.soning  of  the  Judges  who  delivered  the 
opinions  above  referred  to,  is  defective ;  that,  in 
two  of  the  cases,  no  negligence  was  to  f)e  imputes! 
to  the  plaintiffs,  and,  in  some,  the  benefit  of  the 
recovery  is  not  confined  to  the  single  person  guilty 
of  the  contributory  negligence,  as  in  Iowa  and 
Louisiana,  under  their  statutes,  both  parents  are 
entitled  to  recover,  and  a  similar  rule  prevails  in 
Ohio.  In  Virginia,  the  recovery  is  for  the  benefit 
of  all  parties  interested,  to  be  <listril)uted  among  the 
near  relatives ;  and,  if  there  is  no  next  of  kin,  the 
administrator  may  still  recover  for  the  estate ;  and 
only  when  there  is  a  widow,  husband,  parent,  or 
child    is   the    recovery    free   from    creditors'    claims. 

By  our  statutes,  M.  &  V.  Code,  §  3130,  it  is  pro- 
vided that  the  right  of  action  of  the  injured  intes- 
tate shall  not  abate  by  his  death,  but  shall  pass  to 
his  widow,  and,  if  no  widow,  to  the  children  or  to 
the  personal  r6i)resentatives,  for  the  benefit  of  the 
widow  or  next  of  kin,  free  from  the  claims  of 
creditors ;  and  by  ^  3133  it  is  further  provided 
that,  if  the  deceased  had  commenced  an  action  be- 
fore his  death,  it  shall  proceed  without  a  revivor. 
By  S  3134,  act  of  1883,  the  elements  of  damage  are 
fixed   on    the    basis    of    mental    and    |)hysical    suffering, 
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loss  of  time,  and  fiecessary  ex|)enK^s,  and,  also,  tbe 
daniages  resulting  to  the  parties  for  whose  use  and 
benefit   the    rijrht   of   action   survives. 

Under  this  statute,  in  IjHUjur  v.  Thr  RaUnxuI^ 
7  Pickle,  461,  it  was  decided  that  the  mother,  as 
administratrix  of  her  son,  was  entitled  to  recover 
whatever  the  deceased  might  have  recovered,  and  also 
any  damages  sustained  })y  her,  as  mother,  for  the 
loss   of   her   son's   services. 

In  the  unreported  case  of  *  AudrrwH  v.  L.  cfe  N.  R, 
a.  Co.^  decided  by  this  Court  at  it«  Decemter  term, 
1893,  at  Nashville,  it  was  held  that  the  elements 
of  damage  recoverable,  under  $5  3134,  embraced  not 
only  all  that  the  administrator  might  be  entitled  to 
recover,  but  also  all  that  might  V)e  recovered  by  the 
father,  in  his  own  right ;  and,  recovery  having  been 
had  as  administrator,  it  was  a  bar  to  any  farther 
action  by  the  father,  in  his  own  right,  for  loss  of 
his   son's   services. 

It  is  said  the  right  to  recover  by  the  adminis- 
trator is  the  same  right  that  the  intestate  had,  if 
he  had  lived,  but  this  is  not  (construing  the  stat- 
utes together)  strictly  accurate,  for  the  right  is  not 
only  as  administrator,  but  as  father,  and  the  dam- 
ages are  given  in  view  of  both  as{)ects  of  the  case 
and  embrace  both  rights.  The  right  is  not  strictly 
a  descendible  or  inheritable  right,  but  one  arising 
out  of  the  sjKJcial  statute,  and,  as  to  its  scope,  is 
governed    by    the   statute. 


*  Opinion  in  thii*  oasv  was  not  for  publication.— Repoktek. 
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The  underlying  principle  in  the  whole  matter  is, 
that  no  one  shall  profit  by  his  own  negligence,  and, 
to  allow  the  father,  who  has  been  guilty  of  negligence, 
to  recover,  notwithstanding  that  negligence,  when  he 
brings  the  suit  as  administrator,  although  he  could 
not  do  so  in  his  own  right,  would  be  to  defeat  this 
underlying  j)rinciple  by  a  mere  change  of  form,  when 
the  entire  recovery,  in  either  event,  goes  to  him 
alone.  Upon  principle,  we  think  that,  no  matter  how 
the  suit  is  brought,  whether  as  administrator  or  as 
father,  it  can  be  defeated  by  the  father's  contribu- 
tory negligence,  when  he  is  sole  l)eneticiary.  It  fol- 
lows, there  is  no  error  in  the  charge  of  the  Court 
on  this  point,  nor  in  the  record,  and  the  judgment 
of  the  Court  below  is  affirmed  with  costs.  We  are 
well  content  with  the  result  thus  reached,  upon  the 
grounds  already  stated,  and  this  decision  is  i)laced 
on   these   grounds. 

Upon  a  careful  examination  of  the  whole  testi- 
mony, we  have  not  been  able  to  find  any  evidence 
of  negligence  on  the  part  of  the  street  car  comi)any, 
and  the  verdict  of  the  jury  might  very  well  have 
been  based  upon  this  view  of  the  case,  and,  at  the 
same  ttinie,  the  jury  may  have  believed  there  was 
no  contributory  negligence  on  the  part  of  the  father 
or  castodian   of   the    child. 
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(Jad'Mon.    'May    20,    1895.) 

1.  Insurance.     Nimpaument  of  premium  iciriio*  f orfeiture. 

Failure  to  pay  an  installment  of  premium  at  maturity  will  de- 
feat  the  assured  s  recorery  for  a  loss  that  occurred  during*  his 
default,  where  both  the  policy  and  the  installment  notes  pro- 
vide that  the  policy  shall  lapse  upon  default  in  payment  of 
premium.     {Poftt^  pp.  >V-46.) 

Cases  cited  and  approved:  63  N.  Y.,  100;  3  Hill,  161;  52  Mich.,  158: 
6  L.  R.  A..  96,  97:  83  Ky.,  580;  19  Mich.,  451;  6  W.  Va.,  508;  36 
Iowa,  582. 


2.  Samk.      Waii'icr  of  amditU}n. 

Mere  failure  of  an  insurance  company  to  reply  to  a  notification 
by  the  insured  that  he,  at  some  indefinite  time  in  the  future, 
will  pay  an  installment  of  premium  about  to  become  due,  the 
nonpayment  of  which  will,  by  the  terms  of  the  policy,  sus- 
pend its  operation  during  default,  will  not  constitute  a  waiver 
of  such  provision.     (Po^t,  p.  46.) 

3.  Same.     .Sfirn^. 

Keeping  for  six  days  money  sent  to  pay  a  past-due  premium  on 
an  insurance  policy  which,  by  its  tei*ms,  is  suspended  by  de- 
fault, and  will  not  be  revived  until  the  assured  has  received  a 
receipt  from  the  company's  agent,  will  not  waive  the  forfeit- 
ure, where  the  policy  also  provides  that  the  condition  as  to 
the  receipt  cannot  be  waived  except  in  a  specified  way,  and 
there  is  nothing  to  show  a  waiver  of  the  latter  condition. 
{Pout.  pp.  4HJ^.) 

4.  Same.     Same. 

A  written  provision  that  the  conditions  of  a  policy  of  insurance 
shall  not  be  waived,  except  by  a  certain  ofiicer  of  the  com- 
pany, may  itself  be  waived  by  parol.     {PmU  pp.  •l8-.5<?.) 

Cases  cited  and  approved:  Ins.  Co.  v.  McCrea,  8  Lea,  513;  65  N. 
Y.,  195;  13  Wall.,  222;  33  Mich.,  153:  96  V.  S..  234,  242:  .55  Miss., 
47;  95  U.  S.,  326;  57  Vt.,  520. 
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6.  Supreme  Coubt.     No  reversal  for  Imnuito'Uil  error. 

Conflicting'  instructions  as  to  what  would  constitute  a  waiver  of 
conditions  in  an  insurance  policy,  will  not  require  reversal  of 
a  judgment  in  faror  of  the  insurer  for  breach  of  conditions, 
if  the  evidence  all  tends  to  show  that  there  was  no  waiver. 
{Post,  p.  52.) 


FROM      8HELBY. 


Appeal    in    error    from    Circuit     Court    of    Shelby 
County.       L.    H.    Estes,    Judge. 

Smith    &  Trezevant   for    Dale. 

Carroll   &    Perez   for    Insurance   Co. 

McAlister,    J.      Thi»    is   a   suit    upon   a   j)olicy   of 
tire    insurance,    commenced     in    the    Circuit    Court    of 
Shelby    County.       There    was   a    verdict   and    judgment 
in    favor    of    the    insurance    company.       Plaintiff    ap 
pealed   and.  has   assigned    errors.       The    policy    in    suit 
was    issued    by    the    Continental     Insurance    Company, 
from    its    home    office    in    Chicago,    and     insured     the 
firm   of   W.    H.    Dale   &   Co.    against    loss    or    damage 
by  tire,    upon    certain    articles   of     personalty,    to    the 
amount   of    J^2, 175,    for   a    term    of    five    years,    com- 
mencing  Novemlier    4,    ISO  I,    and    expiring    November 
1,  1896.     At  the  date   of   the   application    the    assured 
executed    their    promissory    note    for    $78.80,    payable 
to  the    Continental     Insurance    Company,    at    its   office 
in   Chicago,    in    eijual    instiillments — viz.,     )?IJ>.70,    on 
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Noveinlier  1,  1892;  |il9.70,  on  November  1,  1893; 
$19.70,  on  Novem}>er  1,  1894:  $19.70,  on  Novem- 
ber 1,  1895.  It  should  have  been  stated  that  the  first 
premium  was  paid  in  cash  Noveml)er  14,  1891,  when 
the  policy  was  delivered,  and  the  installment  note  for 
$78.80  executed  for  lialance,  payable  as  already 
stated. 

It  is  provided  in  the  iK)licy,  in  regard  to  the 
premium,  viz.:  '*But  it  is  expressly  agreed  that  this 
com|)any  shall  not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  pro|)erty  herein  mentioned 
while  any  promissory  note  or  obligation,  or  jiart 
thereof,  given  for  the  premium,  remains  past  due 
and   unpaid.'* 

The  installment  note  contained  this  stipulation,  to 
wit :  *'And  it  is  hereby  further  agreed  that,  in 
case  of  nonpayment  of  any  one  of  the  installments 
herein  named  at  maturity,  this  comjmny  shall  not 
be  liable  for  loss  or  damage  during  such  default, 
and  the  |X)licy  for  which  this  note  is  given  shall 
lapse  unless  payment  is  made  to  this  company  in 
New  York  or  to  the  western  dejmrtment,  at  Chicago: 
and,  in  the  event  of  nonsettlement  for  the  time  ex- 
pired, as  |)er  terms  on  short  rates,  the  whole  amount 
of  instaUments  remaining  un|>aid  on  said  i)olicy  may 
be  declared  earned,  due,  and  payable,  and  may  l>e 
ix>llecte<l  by  law.  (liven  in  jwyment  for  a  policy  of 
insurance.     (Siirned)    W.    H.    Dale   &    Co." 

The  jx)li<*v  provided  that  "the  notes  must  lie  i>aid 
to   the    Continental     Insurants*    Comimny,    at    its   office 
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in  Chicago,  111.,  or  its  office  in  New  York,  or  to 
ao  authorized  person  having  such  note  in  possession 
for  collection.  The  company  may  collect  by  suit 
or  otherwise  the  premium  note  or  notes,  and  a  re- 
ceipt from  the  office  of  the  company  must  l>e  re- 
ceived by  the  assured  l)efore  there  can  ]ye  a  revival 
of  the  policy,  which  shall,  in  no  event,  carry  the 
insurance  l)eyond  the  original  term.''  It  was  further 
provided  in  the  i)olicy  that  '*no  agent  or  employe  of 
this  company,  or  any  other  person  than  the  general 
manager  of  the  western  department,  at  Chicago,  111., 
shall  have  power  or  authority  to  waive  or  alter  any 
of  the  terms  or  conditions  of  this  policy,  or  to  make 
indorsement  hereon,  and  all  agreements  by  the  gen- 
eral  manager    must    be   signed    by    him.'' 

These  provisions  all  })ecome  important  in  deter- 
mining the  question  whether  there  had  been  a  for- 
feiture of  the  policy  for  nonpayment  of  premium 
prior  to  the  loss  incurred,  and  the  further  (]uestion 
whether  the  alleged  forfeiture  was  waived.  The*  fire 
occurred  on  the  ninth  of  November,  1892,  and  plaintiff 
sustained  a  loss  amounting  to  $86S.75.  The  install- 
ment due  XovemlKsr  1,  LS92,  had  not  been  paid  by 
the  assured  at  the  date  of  the  fire.  The  contention 
on  behalf  of  the  company  is  that,  the  fire  having 
occurred  while  the  )>1aintiff  was  in  default  for  non- 
payment of  premimn,  there  is  no  liability.  It  is  in- 
sisted, however,  on  l>ehalf  of  the  plaintiff,  that  the 
stipulations  avoiding  the  policy  for  nonpayment  of 
premium     were    waived     by    the    company.       The    facts 
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upon  which  the  waiver  is  claimed  are  'the  following, 
namely  :  On  October  18,  1S92,  J.  J.  McDonald,  the 
general  manager  of  the  company  at  Chicago,  mailed 
a  notice  to  plaintiffs  advising  them  that  the  second 
installment  of  their  insurance  premium  would  mature 
November  1-4,  1892.  On  OctoJ)er  31,  the  plaintiffs 
wrote  to  the  company  stating,  viz.:  *'Our  policy, 
375,391,  the  premium,  5j>19.70,  Ls  due  in  November. 
We  wlU  re)iilt  (iJ^  wMm  an  we  can  Me//  ifOffie  cotton  and 
lumber.^ ^  Dale  testifies  that  he  mailed  this  letter  at 
Tipton  on  the  same  day  it  was  written,  and  proves, 
by  the  assistant  )>ostmaster,  that  the  mail  from  Tip- 
ton would  reach  Chicago  in  one  day.  On  November 
9  the  company  answered  Dale's  letter,  stating,  viz. : 
**We  are  in  receipt  of  your  letter  in  regard  to  the 
above  policy,  and,  in  reply,  would  state  that  it 
would  be  advisable  to  make  the  remittance  s|3oken 
of  in  your  letter  to  us  at  an  early  date,  thereby 
re^ijirhuj  the  insurance,  and  causing  no  uneasiness  to 
yourselves  in  this  case.''  This  letter  was  written  on 
the  verv  dav  the  tire  occurred,  and  was  received  bv 
Dale  November  11.  He  testifies  that  he  supposed, 
from  the  fact  of  not  hearing  from  the  company 
earlier,  in  reply  to  his  letter  of  October  31,  that 
his  recjuest  for  delay  had  been  o:ranted,  as,  other- 
wise, he  could  have  borrowed  the  nionev  and  sent 
it   forward. 

On  November  16,  Dale  &  Co.  forwarded,  by  ex- 
press, notice  of  the  tire,  and  inclosed  $20  to  pay 
the    past-due    installment    of    premium.       The    $20    was 
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received  by  the  company  November  22,  and  returned 
November  28,  upon  the  ground  that  the  policy  was 
not   in  force   when   the   loss   was   sustained. 

The  first  question  presented,  then,  is,  whether  the 
nonpayment  of  the  installment  of  premium,  due  No- 
vember 1,  1892,  invalidated,  or,  rather,  suspended 
the  policy.  That  such  should  be  the  result  of  non- 
(Mjnnent  of  any  part  of  the  premium  is  expressly 
stipulated,  both  in  the  face  of  the  policy  and  of  the 
installment  note.  In  the  case  of  Roehui*  v.  Knick- 
erbocker Fire  his.  Co.,  63  N.  Y.,  160,  Folger,  J., 
said:  '*It  is,  however,  well  settled  that,  on  the  fail- 
ure of  the  insured  to  pay  the  premium  on  a  policy 
like  this,  at  the  time  therein  stipulated  therefor,  it 
becomes  lapsed  and  void.  It  is  then  no  longer  a 
contract  enforcible  against  the  insurers.  If  the  pre- 
mium was  not  paid  when  the  day  for  payment  came, 
the  policy  was  void,  for  the  parties  to  it  have  said 
that  so  it  shall  be.  The  forfeiture  results  from  the 
nonpayment  alone  and  for  no  other  act.  The  pay- 
ment is  a  condition  precedent  which  must  be  kept 
or  the  policy  falls.  It  is  a  rule  of  common  law 
that,  if  the  terms  of  the  contract  violate  no  law  of 
public  policy  and  have  been  freely  entered  into,  a 
strict  and  exact  compliance  with  them  may  l)e  in- 
^sted  upon.  BeaiUc.  v.  ShenaiKjo  MniiuO  I>h'<nra/u'e 
Co.,  3  Hill,  161.  Nor  did  the  fact  that  the  de- 
fendant took  from  the  insured  the  note  alter  this 
rule  in  this  case.  The  defendant  was  not  required 
to   make   demand    for    payment   of   the  note,    and,    on 
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refusal  to  pay,  to  declare  the  policy  void.  It  Ia|)Bed 
/>/>/•  Hf^  uj)on  the  failure  to  pay  the  note  at  maturity, 
for  the  Haiiie  agreement  and  intention  of  the  parties 
are  expressed  in  the  note  as  are  expressed  in  the 
policy.  By  the  latter,  the  omission  to  pay  the  an- 
nual premium  shall  cause  the  policy  to  be  void.  By 
the  policy,  too,  the  same  effects  follow  for  a  failure 
to  pay  at  maturity  any  note  given  for  premium. 
By  the  note  itself  the  policy  is  to  be  void  in  case 
the  note  is  not  paid  at  maturity,  according  to  the 
contract   in    the    policy.''' 

In  the  case  of  Mclntyre  v.  Mich.  State  fun,  Co.y 
52  Mich.,  158,  the  policy  contained  the  following 
condition,  to  wit:  '*It  is  expressly  agreed  that  the 
company  shall  not  be  liable  for  any  loss  or  damage 
that  may  accrue  to  the  property  herein  mentioned, 
while  any  promissory  note  or  obligation,  or  jxif^t 
thereof^  given  for  the  premium,  remains  due  and 
unpaid."  The  Court  held  that,  both  by  the  terms 
of  the  policy  and  the  note,  there  was  no  liability 
yi\jow   the   part   of    the   company. 

In  the  later  case  of  Riyttei'tmn  v.  ConflnentaJ  lu- 
mirance  Co,  (Michigan),  "^it  ap]^eared  that  the  in- 
stallment note  was  past  due  from  February  1,  1886; 
that  on  March  30,  1886,  it  was  sent  bv  defendant 
comi)any  to  the  First  National  Bank  of  Port  Huron, 
Mich.,  for  collection.  On  the  ninth  of  October,  1886, 
two  days  after  the  fire,  the  plaintiff  called  at  the 
bank  and  took  up  the  note,  and  the  proceeds  of  the 
not'v'     were    sent     bv    the    liank    to    the    defendant    at 
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Chicago.  Immediately  after  the  defendant  became 
advised  of  the  fact  that  the  note  had  remained  un- 
\md  until  after  the  fire  occurred,  it  returned  the 
money    to    plaintiff,    who   admitted   he   received   it/' 

Long,  J.,  said:  **The  case  falls  within  the  ruling 
of  this  Court  in  Mclnfyre  v.  Midtujan  State  /?)xuf'- 
hinc^  Co.^  supra.  The  stipulation  was  one  which  the 
company  had  a  right  to  make.  It  was  inserted  in 
the  policy,  and  the  language  of  it  was  also  em- 
braced in  the  note.  It  was  not  claimed  there  was 
any  fraud,  misrepresentation,  or  concealment  in  pro- 
curing the  policy  to  be  taken  with  this  clause  in- 
serted in  the  policy.  The  plaintiff  was  aware  that 
the   policy   and    note   contained   this   clause.     .  By 

the   terms   of   the    policy,    it   is    evident   that   the   note 
was   not    given    or   received    as    payment   of    the   pre- 
mium.    The   policy  was  to    remain   valid   and  in   force 
up  to   the  time   the   note  became  due,  and  if  the    note 
was   not   then   paid    the   policy  was   to   la[>se.     This   is 
the  plain  meaning  of   the   terms  of   the  policy.     There 
is   no    force   in   the   other    suggestions.     By    the   terms 
of  the   policy,    the   note   was    payable   at   the   office   of 
the    company   in    Chicago,    or   at    its    offices    in    New 
York,   or   to   any  authorized    person   having   such   note 
in   possession    for   collection.       The    plaintiff    made   no 
effort   to   pay  it   until   after  the   fire   occurred,   though 
it   had   l)een   in   the    bank   there  from  the   March    pre- 
vious.     It   is   apparent   that,    if   he    had    been   as   dili- 
jjent  in   search   for  his    note   before   the   fire  as   after, 
he  would   have    ha<l     no    difficulty   in    finding    it    and 
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making  {myinent  in  time  to  have  kept  his  jwlicy 
alive.  As  it  is,  he  is  lx)und  by  the  contract  which 
he  has  made."  6  Lawyers'  liepts.  Annotated,  96—7. 
See,  also,  Bhtrkahy  v.  Cont,  fnj<,  ("tf,,  83  Kv.,  5H0; 
WiniivttM  V.  Alhamj  i^ity  1ni<.  Co.^  19  Mich.,  451  ; 
MnhU'inun  v.  Xafional  btM,  O/.,  6  W.  Va.,  508;  Wa/- 
i*ouM    V.    luHurauvt*    (lo.^   35    Iowa,   582. 

It  is  insisted,  however,  by  counsel  for  plaintiff 
in  error,  that  there  was  a  waiver  of  the  forfeiture 
or  susj^ension  of  the  policy  for  nonpayment  of  in- 
stallment due  November  1-4,  1HJ>2.  This  supjKJsed 
waiver  is  based  upon  the  failure  of  the  company  to 
reply  j)romi)tly  to  plaintiff's  letter  of  October  ol, 
in  which  it  was  stated,  viz.:  **We  will  remit  as 
soon  as  we  can  sell  some  cottcm  and  himl)er.'* 
Counsel  insist  that  a  piompt  reply  by  the  company, 
declinin<r  any  indulgence,  would  have  enabled  [)lain- 
tiff  to  have  forwarded  premium  in  time  to  have 
reache<l  Chicago  on  the  fourth,  the  last  day  of  grace, 
and  certain Iv  bv  the  ninth,  when  the  tire  occurred. 
The  com})any,  it  will  be  remem)>ered,  had,  <m  Oc- 
tober is,  mailed  notice  to  plaintiH'  that  his  install- 
ment })remium  would  mature  November  1-4.  Plain- 
tiff waits,  l)efore  replying,  until  October  31,  and 
then  notifies  the  company,  ^'\Ve  will  remit  as  soon 
as  we  can  sell  some  cotton  and  lumber."  There  wa« 
no  request  for  any  indulgence,  but  a  mere  promise 
that,  at  some  indefinite  time,  thev  would  make  a  re- 
mittance.  No  duty  devolved  upon  the  company  to 
make    any    reply    whatever    to   such    a   communication. 
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It  is  plain,  from  the  tenor  of  the  reply  the  com- 
pany did  make  on  the  ninth,  that  it  did  not  under- 
stand the  plaintiff  to  have  requested  any  indulgence. 
The  letter  states,  viz.:  ''We  are  in  receipt  of  your 
letter  in  regard  to  the  above  policy,  and,  in  reply, 
would  state  it  would  he  advisable  to  make  the  re- 
mittance spoken  of  in  your  letter  to  us  at  an  early 
date,  thereby  reviving  the  insurance  and  causing  no 
uneasiness  to  vourselves  in  this  case.''  As  already 
stated,  the  fire  occurred  the  day  this  reply  was 
written,  to  wit,  November  9.  On  November  16, 
plaintiffs  notified  the  company  of  the  tire  and  in- 
closed, by  express,  $20  in  currency,  to  pay  past-due 
installment  of  premium.  The  company  rei'cived  this 
remittance  on  the  twenty-second,  and,  on  the  twenty- 
eighth,  returned  the  money,  upon  the  ground  that 
the  loss  had  been  sustained  after  the  maturity  of 
said  installment,  and  while  the  policy  was  in  sus- 
pense for  nonpayment  of  premium."'  Plaintiff  claims 
that  the  company  retained  this  money  an  unreason- 
able time  before  returning  it,  and  relies  upon  this 
fact  as  evidence  of  the  waiver  of  the  forfeiture. 
The  stipulation  of  the  policy  on  the  subject  of  waiver 
is,  viz.:  ''A  receipt  from  the  agent  of  the  company 
must  be  received  by  the  assured  before  there  can 
be  a  revivor  of  the  policy.  No  agent  or  employe 
.  .  or  any  other  person  than  the  general  manager 
of  the  western  department  at  Chicago,  shall  have 
power  or  authority  to  waive  or  alter  any  of  the 
terms  or   conditions  of   this   policy,   oj   make   any   in- 
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dorsements  thereon,  and  all  agreements  by  the  gen- 
eral manager  must  l>e  siirned  hv  him/'  It  will  be 
observed  that,  by  this  stipulation,  the  revivor  of  the 
policy  was  to  occur  only  after  the  as8ure<i  had  re- 
ceived a  receipt  from  the  home  office;  and,  secondly, 
this  condition  could  not  lye  waived  by  any  other  per- 
son than  the  general  manager  of  the  western  depart- 
ment at  C'hicaffo.  Manv  authorities  are  cited  in  the 
brief  of  counsel  sustaining  the  validity  of  such  con- 
ditions. Wah/i  V.  Hartford  Fire  In^,  Co.^  75  N. 
Y.,  10;  Manun  v.  l^niverml  Life  Ins.  Co.^  85  N. 
Y.,  278;  Qulnlan  v.  PrmudeiKU-  WanhmgUm  /«w.  Co,. 
133  N.  Y.,  364;  Hale  v.  Mec/unuW  Im.  Ok,  6 
Gray,  169;  WorceMer  Bank  v.  Hartford  Im,  Co.,  11 
Cush.,  265;  Fif*<  v.  Conunerchil  Union  In-s.  Co.,  144 
Mass.,  47;  Carey  v.  German  Ant.  Inn.  Co,,  20  Law- 
yers' Rep.  Ann.,  271;  Knudmn  v.  Heel  a  Fire  hu^, 
Co.,  lb  Wis.,  198  ;  Hanklna  v.  Rod  ford  fn^,  Co., 
70  Wis.,  1;  Put  nam  Tool  Co.  v.  Fltchhanj  Fire  /»w. 
Co.,  145  Mass.,  265;  Enon  v.  San  Fire  Inn.  Co., 
67  Cal.,  621  ;  Unlverml  Mutmd  Fire  In^,  Co.  v. 
Wehi,  106  Pa.,  20;  Hatch InJi  v.  Wei<tern.  In^^.  (h., 
27  Mo.  App.,  92;  Goidd  v.  Dwell Ivcj  HovMe  Inn.  Co.,, 
90    Mich.,    302. 

We  do  not  mean  to  be  understood  as  holding  that 
the  provision  of  the  policy  in  resjject  to  waiver 
might  not  itself  be  waived,  and  that  there  could  be 
no  revivor  of  a  forfeited  or  suspended  policy  ex- 
cept in  the  precise  manner  provided  by  the  policy. 
As   stated    by  this  Court    in   Insurance   Co.   v.    AfcCrea^ 
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Jfaijff/  it'  Co. J  S  Lea,  *'a  written  contract  may  })e 
changed  l)y  parol,  and  this  although  it  stipulate  that 
it  shall  only  be  changed  in  writing,  for  the  obvious 
reason  that  men  cannot  tie  '  their  hands  or  bind  their 
wills  so  as  to  disable  them  from  making  any  contract 
allowed  by  law,  and  in  any  mode  in  which  it  may  be 
entered  into,''  citing  /W///<v  v.  PJuerux  6V>. ,  Ho  N. 
Y.,  196;  hmmtuo^  (h.  v.  WHkinnon,  18  Wall.,  222. 
^'A  written  bargain  is  of  no  hio:hcr  letjal  degree 
than  a  [>arol  one.  Either  may  vary  or  discharge  the 
other,  and  there  can  be  no  more  force  in  an  agree- 
ment in  writing  not  to  agree  by  parol  than  in  a 
parol  agreement  not  to  agree  in  writing.  Every  such 
agreement  is  ended  by  the  new  one  which  contradicts 
it"  We^fc/i^Mte?*  Five  //w.  Co,  v.  F^trlr^  83  Mich., 
153;  inHHrimc4i  Co.  v.  Xortoii,  96  V.  8.,  234.  '^^It 
s^ms  to  follow,''  sjiys  the  Court,  **that  a  parol 
permission  may  equally  be  given  (although  the  terms 
of  the  policy  require  the  permission  to  be  indorsed 
on  the  ix)licy),  or  a  forfeiture  may  lie  waived,  by 
parol.  .  . '  In  this  connection,  it  may  be  noticed 
that  the  decisions  have  transferred  to  the  Courts  of 
Law,  in  this  class  of  cases,  the  equitable  doctrine  of 
estoppel,  where  a  parol  license  or  assent  has  been 
given  in  place  of  a  license  or  assent  in  writing,  as 
r^juired  by  the  ix)wer  under  which  the  pai-ty  acts. 
Hant^H  Inn.  Co,  v.  Myevn^  55  Miss.,  47. 
So,  in  cases  of  leases  I'equiring  assent  in  writing  as 
to  subletting  or  alteration,  a  parol  assent  will  suffice. 
And    the   waiver   of    a   forfeiture   under   a   policy   has 
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been  likened  to  a  waiver  of  a  foi'feiture  under  a  lease. 
In^irance  Co,  v.  Norton^  96  U.  S.,  242.  The  doctrine 
of  waiver,  it  has  been  well  said,  to  avoid  the  en- 
forcement of  conditions  in  a  policy  is  only  another 
name  for  the  doctrine  of  estoppel.  Gl<)be  Mutual  Ins. 
Co,  V.  WoJf,  95  U.  S.,  326.  N  There  should  be,  to  con- 
stitute a  waiver  of  the  forfeiture  of  a  policy,  either 
a  contract  supported  by  a  consideration,  or  the  nec- 
essary elements  of  an  estoppel.''  Per  Coojier,  J.,  in 
Inmiuinc^  (M.  v.  McCrea^  8  Lea,  513.  .  Applying 
these  principles  here,  there  were  no  facts  whatever 
tendino:  to  show  a  parol  waiver  of  the  forfeiture,  or 
any  evidence  uf)on  which  an  estoppel  could  be  rested. 
At  most,  there  was  mere  silence  on  the  part  of  the 
company,  without  any  acts  or  declarations  upon  the 
part  of  its  agents,  tending  to  mislead  plaintiffs  to 
their  prejudice.  A  waiver  is  an  intentional  relin- 
quishment of  a  known  right,  or  such  conduct  as  war- 
rants an  inference  of  such  intent.  57  Vt.,  520.  And 
so  it  is  also  sometimes  said  that  a  waiver  never*  oc- 
curs unless  intended,  or  where  the  act  relied  on  a^^ 
a  waiver  is  such  that  it  ought,  in  equity,  to  estop 
the  party  from  denying  it.  2  May  on  Insurance, 
§508. 

It  is  insisted  by  counsel  for  appellant  that,  while 
the  trial  Judge  conceded  plaintiff's  contention  to  the 
effect  that  the  condition  of  the  policy  in  respect  to 
the  manner  of  waiving,  might  itself  be  waived,  yet, 
in  the  latter  part  of  the  charge,  he  instructed  the 
jury    there    could    be    no   waiver   except    in   writing. 
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The  Circuit  Judge  first  instructed  the  jury  on  this 
8ubject  thus:  *' Forfeitures  by  reason  of  the  non- 
performance of  conditions  precedent  in  a  policy,  are 
not  favored  by  the  law;  and  a  waiver  of  these  terms 
and  conditions  in  the  policy  and  premium  note  may 
be  inferred  from  the  dealings  of  the  defendant  com- 
pany with  the  plaintiffs.  Any*  condition  may  be 
waived,  although  the  policy  provides  that  there  shall 
be  no  waiver,  or  a  waiver  only  in  a  particular  way. 
And  a  waiver  may  be  inferred  from  any  acts  of 
the  defendant  company  which  reasonably  indicated 
that  they  did  not  intend  to  insist  upon  a  compliance 
with  these  terms.  There  can  be  no  waiver  of  the 
force  and  effect  of  these  clauses  unless  it  was  so 
intended  by  the  manager  of  the  insurance  company 
at  Chicago  and  so  understood  by  Mr.  Dale,  or  else 
that  the  manager  at  Chicago  so  acted,  in  replying 
to  the  letter  of  Mr.  Dale,  as  to  lead  him  to  believe 
that  he  intended  to  waive  the  clause  in  the  policy 
i"equiring  prompt  payment  of  the  note  or  a  forfeiture 
of  the   policy." 

The  instructions,  down  to  this  point,  are  to  the 
effect  that  even  the  condition  that  no  waiver  could 
te  made,  except  in  writing,  by  the  manager  at  Chi- 
cago, might  be  itself  waived,  yet,  in  a  subsequent 
paragraph,  on  page  82,  he  says  that  ^Hhere  can  be 
no  waiver,  except  by  the  general  manager  of  the 
western  department  at  Chicago,  in  writing,  signed  by 
him."  In  the  next  paragraph  the  same  charge  is 
repeated.       Again,    in   the   closing  paragraph,  on   page 
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83,  he  tells  the  jury  that  *^  there  can  lie  no  waiver 
of  the  conditions  of  the  fK)licy,  except  in  writing  by 
the  general  manager  or  i>erson  under  him  in  his 
office. 

While  we  think  the  instructions  given  the  jury 
on  the  subject  of  waiver,  in  the  opening  and  con- 
chiding  portions  of  the  charge,  were  wholly  in*econ- 
cilable,  yet  the  case  should  not,  for  this  reason,  be 
reversed.  There  were  no  facts  presented  in  proof 
tending  to  show  there  had  been  a  waiver  of  the 
forfeiture  of  this  policy.  The  error  was,  therefore, 
innocuous.  The  Court  should,  u)X)n  a  hypothetical 
statement  of  all  the  facts  relied  on  by  plaintiff  as 
constituting  a  waiver,  have  instructed  the  jury  that, 
as  a  matter  of  law,  there  was  no  waiver.  For  the 
same  reason,  there  was  no  error  in  refusing  to  charge 
that  the  acceptance  and  retention  by  the  company, 
for  a  few  days,  of  the  past-due  installment  of  pre- 
mium, which  plaintiff  remitted  to  the  company  after 
the   lire,    would   constitute   a   waiver   of   the  default. 

The   judgment    is   affirmed. 


APRIL  TERM,   1895.  63 


Provident,  etc. ,  Assurance  Society  v.  Edmonds. 


Provident,  etc.,   Assurance  Societi'   v.    Edmonds. 

(Jackji09i.     May    23,    1895.) 

1.  BiLi.8  AST)  NoTKs.     IndorserH  are  ctt-inakers,  when. 

The  indorser  of  commercial  paper  before  delivery,  on  whose 
credit  it  is  taken,  is  liable  to  the  payee  as  a  co-maker.  {Pout, 
pp.  54-56.) 

Case  cited  and  approved:  Kank  v.  Jefferson,  93  Tenn.,  537. 

2.  Same.     Not  voUJ  an  comjMtundlng  feUmy. 

A  note  given  in  settlement  of  a  deficit  of  an  agent,  and  for  the 
purpose  of  securing  to  him  further  employment,  is  not  invalid 
because  the  agent  was  liable  to  prosecution  for  his  defalca- 
tion, in  the  absence  of  any  threat  to  prosecute  or  agi*eement 
not  to  prosecute.     {Pofft,  pp.  36,  57.) 

Case  cited  and  approved:  Armstrong  v.  So.  Express  Co. .  4  Bax. ,  370. 

3.  Principal  and  Aobnt.     Ayenl'ts  knowledge  not  hnput^  to  priji- 

cipal.  when. 

An  insurance  company  cannot  be  affected  by  knowledge  of  its 
general  manager  in  respect  to  matters  between  him  and  a  sub- 
ordinate agent,  on  which  the  general  manager  is  liable  to  the 
company  as  surety  of  such  agent.     {Post,  pp.  57.  58. ) 

4.  SuPBKMK  CouHT.     Will  Hot  CfHrcct  (lecrce,  when. 

A  decree  of  affirmance  will  not  be  corrected  by  this  court  on  mo- 
tion made  at  the  same  term,  to  provide  for  payment  in  gold 
coin  according  to  stipulations  in  the  instruments  on  which  the 
recovery  was  had,  when  the  question  is  first  made  by  such 
motion.     {Post,  pp.  58,  59.) 

Code  construed:  J§  3588,  3589  (M.  A  V.),  J§  3877,  3878  (T.  &  S.). 
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.Edgington   &   Edgington   for  InKurance   Company. 
Frazer  &   Heath   for   Edmonds. 

Wilkes,'  J.  Suit  is  brought  to  recover  from  de- 
fendants, as  executors  of  M.  •  Burke,  on  two  notes, 
each  for  $3,500,  made  December  3,  1890,  and  due, 
respectively,  in  one  and  two  years.  The  notes  were 
signed  by  R.  H.  Baker  and  W.  G.  Baker,  were 
payable  to  complainant  company,  and  indorsed  by  R. 
B.  Parrott  and  M.  Burke.  M.  Burke  has  died  and 
defendants,  Edwards   &   White,    are   his   executors. 

Upon  the  hearing,  the  Chancellor  gave  judgment 
for   the  amount  of   the   two  notes  against  the  defend- 

« 

ants,  as  executors,  and  they  have  appealed,  and  as- 
signed  errors. 

We  think  it  only  necessary  to  pass  upon  the 
questions  raised  by  the  assignment,  without  disposing 
of  them  seriatim.  It  is  insisted  that  M.  Burke's 
liability  on  this  note  is  that  of  an  indorser,  or,  at 
most,  a  guarantor,  and  that  there  can  }ye  no  recov- 
ery from  him  without  j)roof  of  demand,  protest,  and 
notice.  It  ap|)ear8  from  the  proof  that  R.  H.  and 
W.  (t.  Baker  were  stepsons  of  M.  Burke,  in  whom 
he  took  a  deep  interest.  Parrott  was  the  general 
agent  of  complainant  company,  and  the  Bakers  were 
the  agents  of  the  company  in  California,  and  under 
the   supervision  of    Parrott. 

It  also  apj)ears  that  the  Bakers,  in  the  conduct 
of  the  business  of  the  company  in  ('alifornia,  had 
become   indebted   to    the    company    in    something    over 


APRIL  TERM,   1895.  55 

Provident,  etc.,  Assurance  Society  v.  Edmonds. 

$8,000.  In  order  to  settle  up  their  deficit,  they  ex- 
ecuted their  two  notes,  and  Parrott  and  Burke  in- 
dorsed the  same,  and,  after  being  indorsed,  they  were 
forwarded  to  and  accepted  by  the  company  in  satis- 
faction and  settlement  of  the  deficit  of  the  Bakers. 
Under  these  facts,  the  liability  of  M.  Burke  is 
not  that  of  an  indorser  of  commercial  paper,  but 
that  of  a  co-maker  with  the  Bakers,  so  far  as  the 
complainant  company  is  concerned,  and  neither  de- 
mand, protest,  or  notice  is  necessary  to  fix  his  lia- 
bility. BajiJc  V.  Jejfw'son,  8  Pickle,  537;  Tiedeman 
on  Com.  Paper,  §§  270,  271,  272,  273.  It  is  again 
said  that  there  is  no  valid  legal  consideration  for  the 
indorsement,  first,  because  it  was  procured  after  the 
notes  were  executed  and  accepted  upon  the  faith  alone 
of  the  makers;  second,  fiecause  the  indorsement  was 
in   consideration   of    compounding   a   felony. 

Without  going  into  a  lengthv  discussion  of  the 
&cts  of  the  case,  we  think  the  evidence  satisfactorily 
shows :  That  the  Bilkers  had  gotten  }>ehind  with  the 
company  in  the  management  of  its  affairs  in  Califor- 
nia, and  were  indebted  to  the  company  in  something 
over  J?8,000.  Parrott,  the  general  manager  of  the 
company  was  liable  to  make  good  this  defi<?it  to  the 
company,  in  the  event  it  was  not  done  by  the  Bak- 
ers. Burke,  the  stepfather,  was  interested  in  the  wel- 
fare of  the  Bakers.  Notes  were  prepared  for  ^7,000 
to  compromise  and  settle  the  deficit,  and  they  were 
executed  by  the  Btikers  and  handed  to  Parrott,  who 
returned    them    to   the    Bakers    to    have   them    get    the 
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signature  and  indorsement  of  Burke.  These  notes  in 
some  way  miscarried,  and  were  not  indorsed  by  Burke, 
and  appear  to  have  been  lost.  Hie  notes  now  sued 
on  were  then  prepared  and  signed  by  the  Bakers,  and 
handed  to  Parrot  and  indorsed  by  him.  They  were 
then  forwarded  by  Parrott  to  Burke,  at  Memphis, 
and,  after  being  indorsed  by  him,  were  forwarded  to 
and  accepted  by  the  complainant  company  in  settle- 
ment of  it«  account  with  the  C'alifornia  agency.  We 
are  satisfied  from  the  proof  that  the  notes  were  not 
accepted  by  either  Parrott  or  the  company  until  after 
they  were  indorsed  l>y  Burke,  and  they  were  accepted 
partly,  and  perhaps  mainly,  upon  the  faith  of  his 
indorsement.  We  are  also  satisfied  from  the  record 
that  the  notes  were  indorsed  by  Burke  for  the  pur- 
jK)8e  of  settling  the  accounts  of  his  stepsons  in  their 
California  agency,  and  to  secure  for  them  further 
employment  by  the  company,  which  it  had  been  ar- 
ranged should  lie  given  them  if  the  deficit  should 
be  settled  and  a  bond  executed  to  cover  future  op- 
erations. 

It  is  said,,  however,  that  there  was  an  agreement 
to  comjwund  a  felony  in  consideration  of  this  in- 
dorsement, and  hence  it  was  illegal  and  void.  The 
evidence  on  which  this  claim  is  based  is,  mainly*, 
certain  letters  and  telegrams  from  Parrott  to  Burke 
urging  the  indorsement  of  the  notes  in  order  to  cover 
up  the  deficit  and  close  the  account.  We  have  ex- 
amined all  these  communications,  and  find  in  them 
no    threat   to    prosecute    the    Bakers,  and  no  agreement 
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not  to  prosecnte  them  in  the  event  the*  indorsement 
was  made  and  a  settlement  effected,  though  there  is 
an  urgent  request  for  the  indorsement,  and  a  plain 
statement  as  to  the  possible  consequences  of  a  failure 
to  settle.  We  are  satisfied  that  the  consideration  of 
the  note  was  the  settlement  of  the  deficit  to  the 
company  and  the  obtaining  of  further  employnoent 
in  its  service  bv  the  Bakers,  and  it  is  immaterial 
whether  a  felonv  had  or  had  not  been  committed  in 
the  oondnet  of  the  California  agency,  as  there  was 
no  agreement  U)  compound  such  felony,  if  it  had 
been  committed.  ArntJ<frmf{/  v.  Souther)}  KrpresM  Co.j 
4   Bax.,    376. 

It   should    be    borne    in    mind    that    the   controversy 
in   this   case   is   between  the  complainant   company  and 
M.    Burke   alone.     What   may    \ye   the   equities   as    be- 
tween Pan*ott  and  Burke  and  the  Bakers  we   need  not 
inquire.     The   company   cannot   be   affected   by   any  of 
these   equities,    nor   by  any   acts   of   Parrott   in   effect- 
ing  this   settlement,    or   any   facts   of    which    he    may 
have   been   cx)gnizant.     It   is   true  that,  as  to   the  pub- 
lic, he   was   the   geperal   agent   of    the   company,    and, 
as  to   the   public,    the   company  would    be   affected    by 
the  notice   which    Parrott   mav    have   had,    and   bv  his 
acts  in    relation   to   their    l)usines8.     But    in    the   mat- 
ter of    this    settlement    the    company   dealt    at    arm's 
l^gth    with    the    Bakers    and   Parrott,    and    as    inde- 
pendent  individuals,    and    not    with    the   jmblic  through 
thein,  as   agents,  and    Burke   stands   as   surety   for  the 
Bakers,  ami   co-makers   with    them  and   Parrott,  as    to 
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the  company*     There  are  are  other  assignraentB,  which 
need   not   be   noticed   in   detail. 

m 

Affirm   the   decree  of   the  Court  below«  with   costs. 


Wilkes,  J.  At  a  day  of  the  same  term  of  the 
Court  at  which  this  opinion  was  delivered,  complainant 
made  application  to  correct  or  remodel  the  decree  of 
the  Court  below,  so  that  it  shall  direct  principal  and 
interest  of  the  amount  recovered  to  be  paid  only  in 
United  States  gold  coin,  according  to  stipulations  in 
the  instruments  sued  on  and  made  part  of  the  rec- 
ord. It  is  true  the  instruments  sued  on  do  so  pro- 
vide upon  their  face,  but  this  feature  was  not  referred 
to  in  the  bill  filed,  and  no  claim  was  made  that  the 
judgment  should  be  ho  shaped,  and  it  does  not  so 
provide.  No  exception  was  taken  by  complainant  to 
the  judgment  as  rendered  in  the  Court  below,  and 
there  was  no  ap)X)al  or  other  proceeding  in  error  by 
complainant,  and  upon  the  hearing  in  this  Court  no 
contention   for   such   judgment    was    made. 

The  application  to  this  Court  is  made  under 
§§3688-9  of  the  statutes  (M.  &  V.  Code)  which  pro- 
vide for  the  correction  of  clerical  errors,  mistakes 
in  calculation  of  interest,  and  other  mistakes  and 
omissions   apparent   from    the   face   of   the    record. 

We  do  not  think  this  application  falls  within  the 
provisions  of  these  statutes,  but  the  application  pre- 
sents and  involves  questions  which  the  defendant  had 
a   right   to    litigate   and    contest.       The    application    to 
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correct  and  remodel  is,  therefore,  denied,  and  decree 
will  be  entered  here  simply  affirming  the  decree  and 
judgment  of  the  Court  below,  and  remanding  the 
caose  for  such  further  proceedings  as  the  pleadings 
warrant. 


•\ 
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*Thom8  f\  King. 
{JackMO)}.       May    23,    1896.) 

1.  DivoBCK.     CoMatcni/  aJttaek  of  foreign  decree  for  want  of  ef>Mence 

ineffectual. 

A  decree  for  divorce  cannot  be  successfully  attacked  collaterally 
in  the  courts  of  another  State  for  lack  of  proof  of  residence 
of  petitioner  as  required  by  statute,  where  it  appears,  from 
the  certified  record  of  the  divorce  proceedings  that  the  petition 
averred  the  necessary  residence,  and  the  decree  recited,  in 
general  terms,  proof  of  the  allegations  of  the  petition,  but 
the  record  failed  to  disclose  any  evidence  of  residence,  or  that 
it  contained  all  the  evidence  heard  in  the  case.     (Pasty  pp.  64^66. ) 

Cases  cited  and  approved:  Martin  w  Porter,  4  Heis.,  416;  Green- 
law V.  Kernahan.  4  Sneed,  370. 

2.  Same.     Collateral  attack  of  foreMfn  decree  for  failure  to  »ign  or 

mvear  to  Mil  ineffectual. 

That  a  divorce  bill  is  neither  signed  nor  sworn  to  by  petitioner, 
is  not  fatal  to  the  decree,  if  the  statutes  of  the  State  do  not 
require  such  signature  or  oath.     (PohU  pp.  S6,  67.) 

3.  8amk.     Collateral  attack  of  foreUjn  decree  for  rcM  fuljudicata  iii^f- 

fectual. 

The  dismissal  of  a  divorce  bill  by  petitioner,  before  a  hearing 
or  adjudication  on  the  merits,  will  not  preclude  a  suit  in  an- 
other State  based  upon  the  same  cause  of  action,  or  render  de- 
cree in  latter  suit  void.     (Pont,  pp.  67,  68.) 

4.  Saur.     Collateral  attack  of  forelrfti  decree  for  fraud  ItieffectuaL 

A  petitioner  for  divorce  need  not  disclose,  to  the  Court,  and  is  not 
guilty  of  fraud  in  falling  to  disclose,  that  several  years  pre- 
viously he  had  begun  another  suit  on  the  same  cause  of  action 
in  another  State,  which  he  voluntarily  dismissed  before  a  hear- 
ing on  the  merits.     (Post,  pp.  67 y  68.) 

*Th«  KtTect  of  a  divorce  in  another  State  as  a  bar  to  dower,  is  a  subject  of  an- 
notation to  Vancloaf  r.  Burns  (N.  Y.),  15  L.  R.  A..  542. 
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5.  Dow  KB.     Barred  by  fwelffn  dect^eefor  tUvorce  up<jti  piiblieaUmi. 

A  decree  of  divorce  based  upon  a  reasonable,  substituted  service 
of  process  upon  a  nonresident  of  the  State,  is  valid  and  ef- 
fectual  to  bar  dower.     {Postt,  pp.  68,  69. ) 

6.  Same.     Same. 

Our  statute  providing  that  a  divorce  bars  dower,  applies  to  a  di- 
vorce rendered  by  the  courts  of  another  State.     {PosU  pp.  69-71.) 

Code  construed:  ?  3330  (M.  &  V.);  ^.  2473  (T.  A  S.) 


FROM     SHELBY. 


Appeal  from  Chancery  C>)urt  of  Shelby  County. 
W.   D.    Beard,    Ch. 

Metcalf  &  Walker  and  W.  C.  M(^J4eill  for 
Thora.s. 

Jno.  p.  Edmondson,  G.  P.  M.  Turner,  W.  W. 
Goodwin,  L.  and  E.  Lehman,  Henry  Craft,  R.  E. 
IxiAGUE,    and  F.    P.    Poston    for   King. 

McAlister,  J.  The  complainant,  Josephine  Thorns, 
a  resident  of  Natchez,  Miss.,  and  claiming  to  be  the 
widow  of  one  H.  A.  Thorns,  who  died  at  Memphis 
while  a  resident  of  the  State  of  Tennessee,  filed  this 
bill  in  the  Chancery  Court  of  Shelby  County  against 
certain  heirs  of  said  H.  A.  Thorns,  for  the  purpose 
of  recovering  dower  in  his  estate.  The  vendees  of 
other  heirs,  who  purchased  the  interests  of  the  latter 
in  realty  inherited   from  the   said  H.   A.   Thorns,  were 
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also  made  parties  defendant.  The  claim  of  com- 
plainant  to  dower  in  these  lands  was  resisted  by  all 
the  defendants,  upon  the  ground  that,  on  September 
20,  1872,  the  said  H.  A.  Thorns  had  procured  a 
divorce  from  the  said  Josephine  Thorns  in  a  Court 
of  competent  jurisdiction  in  Alexander  County,  Illi- 
nois, and  exhibit,  with  their  answers,  duly  authen- 
ticated copies  of  said  decree  and  proceedings.  The 
complainant,  on  November  13,  1893,  filed  an  amended 
and  supplemental  bill,  in  which  she  disclaimed  any 
knowledge  of  the  divorce  proceedings  in  Illinois  un- 
til apprised  thereof  b}^  the  answers  filed  to  her  orig- 
inal bill.  Complainant  expressly  averred  that  she  had 
no  notice  whatever  of  the  Illinoin  suit,  or  that  any 
such  decree  had  been  pronounced.  Complainant  then 
averred  tlftit  in  1870  the  said  H.  A.  Thoms  had 
filed  a  bill  for  a  divorce  against  her  in  the  State 
of  Mississippi,  where  they  toth  resided,  in  which  he 
charged  her  with  all  the  statutory  grounds  for  a  di- 
vorce, excepting  that  of  desertion;  that  she  inter- 
[X)sed  a  demurrer,  and  thereafter  filed  a  petition  for 
alimony,  in  which  the  charges  of  the  bill  were  spe- 
cifically denied;  -that  H.  A.  Thoms  answered  her  pe- 
tition, reiterating  the  allegations  of  his  bill;  that  the 
cause  came  on  for  hearing  on  the  petition,  answer, 
and  proof,  whereupon  it  was  adjudged  by  the  Court 
that  Thoms  should  pay  $60  per  month  maintenance, 
and  $400  for  counsel  fees.  Complainant  then  alleges 
that  thereafter,  on  August  16,  1870,  Thoms,  in  va- 
cation, before   the  clerk,  at   rules,   dismissed   his   orig- 
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inal  bill  for  a  divorce,  which  had  not  been  passed 
on  in  the  proceedings  for  alimony.  The  order  of 
dismissal  recited  that  it  was  ''^without  prejudice." 
Complainant  alleges  that  thereafter  she  filed  another 
petition,  reciting  the  former  order  granting  alimony 
and  allowance  of  counsel  fees;  that  Thorns  had 
faUed  to  pay  the  same,  and  charged  that,  in  order 
to  evade  payment,  he  had  procured  the  dismissal  of 
his  original  bill  *<  without  prejudice,"  and  complainant 
prayed  that  said  order  of  dismissal  without  prejudice 
be  vacated.  The  Court,  upon  the  hearing,  set  aside 
said  order.  Thereafter  an  order  was  entered,  upon 
motion  of  Thoms,  dismissing  the  bill  at  his  own 
costs,  omitting  the  words  without  prejudice.  Com- 
plainant charges  that  the  said  Thoms  then  left  for 
parts  unknown,  abandoning  her  without  reasonable  or 
jostifiable  cause,  and  that  if*  he  went  to  Illinois  it 
was  not  for  the  purpose  of  a  hona  fide  residence, 
but  for  the  purpose  of  instituting  divorce  proceed- 
ings against  her  without  her  knowledge  or  an  op- 
portunity to  resist  them.  Complainant  then  attacks 
the  validity  of  the  Illinois  decree,  charging  that 
Thoms  had  not  been  a  hona  fide  resident  of  Illinois 
for  one  whole  year  preceding  the  filing  of  said  bill, 
as  required   by    the   laws   of    that   State. 

Complainant  further  charges  that  the  dismissal  by 
the  said  Thoms  of  his  bill  for  divorce  in  the  State 
of  Mississippi  was  res  adpidicata^  and  that  the  decree 
rendered  in  Illinois  thereafter  was  an  absolute  nul- 
lity.     Complainant  further  charges  that  the  suppres- 


1 


64  JACKSON : 


Thorns  V.  King, 


sipn  of  the  facts  connected  with  the  divori-e  pro- 
ceeclin^K  in  Mississippi  was  a  fraud  upon  the  Illinois 
Court,    rendering   itn  decree   null    and    void. 

It  is  further  charged  that  said  dtH.»ree,  having  lieen 
obtained  in  Illinois  without  ))ersonal  service  upon  com- 
plainant, it  can,  at  most,  only  atfect  her  dower  in 
lands  in  the  Stiite  of  Illinois,  where  the  decree  was 
pronounce<l. 

The  defendants  all  answered  the  amended  bill,  re- 
lying ui)on  the  Illinois  decree  in  bar  of  complainant's 
right  of  dower.  Proof  wa«  taken,  and  u))on  the  final 
hearing  the  Chancellor  dismisseil  the  bill.  Complain- 
ant ap{)ealed,    and    has   assigned    errors. 

The  tirst  assignment  is  that  the  Couil  erred  in 
not  holding  the  Illinois  decree  void,  for  the  reason 
that  H.  A.  Thorns  was  not  a  ^ofni  ^fid^  resident  of 
that  State,  but  took  up  his  residence  there  for  the 
fraudulent   pur|X)8e   of    procuring   a   decree  of   divorce. 

The  proof  shows  that  H.  A.  Thorns  rented  a 
house  and  eml)arked  in  business  in  (^airo.  111.,  on 
the  fourth  of  June,  1871,  and  his  bill  for  divorce 
was  tiled  more  than  one  year  thereafter,  to  wit,  osx 
July  22,  1872.  Moreover,  the  proof  shows  that 
Thorns  continued  to  reside  in  Illinois,  piu*chasing  real 
estate  and  transacting  business  there  for  foiu*  or  five 
years.  We  think  the  weight  of  testimony  is  against 
thus  assignment,  and  shows  that  Thoms  was  a  bf^tw 
Jide   resident   of    Illinois   at    the   time   his    j)etition    was 

filed. 

The    second    assignment    is,    that    the    Court    erred 
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in  not  holding  said  decree  void,  for  the  reason  there, 
was  no  aIleu:ation  or  |)r(K)f  that  Thonis  was  a  />f/it(ff 
ji^h'  resident  of  said  State  of  Illinois  at  the  time  he 
instituted  said  suit  for  divorce,  or  that  he  had  f)een 
Mich    resident    for    one    .whole    year    prior    thereto. 

It  suffices  to  sav,  in  answer  to  tlvis  assijjnnient,. 
that  the  averment  is  made  upon  the  face*  of  the 
petition  tiled  by  FI.  A.  Thorns,  in  Alexan<ler  County, 
for  a  divorce  from  the  present  c()mi)lainant,  ^^tliat 
said  Thorns  is  an  actual  resident  of  the  count v  of 
Alexander,  and  has  })een  for  one  whole  year  past  a 
resident  of  the  State  of  Illinois/'  The  other  liranch 
of  this  assignment  is,  that  there  was  no  i)roof  that 
H,  A.  Thoms  was  an  actual  resident  of  Illinois  for 
one   yeiir    prior    to    the    institution    of    his    suit. 

Complainant,  for  the  jmrpose  of  showing  that  there 
was  no  proof  of  the  residence  of  the  })etitioner,  tiled 
a  transcript  of  the  proceedings  in  the  Chancery  Court 
of  Alexander  Ccmnty,  111.  The  only  proofs  we  tind 
in  this  transcript  are  the  affidavits  of  the  petitioner 
and  his  brother,  one  L.  I).  Thoms,  who  fully  make 
out  the  case,  excepting  the  proof  of  residence.  The 
(lec*ree  recites,  viz. :  *■ '  This  day  came  the  complainant, 
hv  his  solicitors,  and  also  came  the  Master  in  C-han- 
cery,  who  submitted  his  report  and  proofs  taken 
herein,  and  the  Court,  having  duly  read  and  exam- 
ineil  the  same,  finds  the  allegations  of  complainant's 
hill  of  complaint  to  be  true,"  etc.  It  will  be  ob- 
served there  is  no  recitation  upon  the  face  of  this 
decree   of    the    specific    proofs    taken    ))y    the    Master 
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Aud  considered  hv  the  Court.  Nor  does  the  certiti- 
cate  of  the  clerk  show  that  the  transcript  authenti- 
oated  by  him  contains  all  .the  evidence  or  proofs 
heard  hv  the  Court  in  said  proceeding.  The  clerk 
simply  certifies  the  foregoing  *<to  be  a  true,  perfect, 
and  complete  copy  of  the  original  papers  and  the 
decree,'*    etc. 

In  the  absence  of  an  affirmation  showing  that  the 
transcript  contains  all  the  evidence,  it  is  to  l)e  pi*e- 
sumeil  that  the  Illinois  Court  was  fullv  warranted 
by  com[)etent  proof  in  pronouncing  its  decree.  The 
rule  is,  that  when  a  Court  has  jurisdiction  of  the 
subject-matter  and  of  the  j^erson,  its  decrees  cannot 
be  attacked  in  any  collateral  proceeding  by  a  show^- 
ing  that  the  evidence  on  which  it  was  based  was 
illegal,  impro|)erly  received,  or  insufficient  to  sustain 
the  judgment.  In  the  first  place,  an  objection  of 
that  sort  does  not  go  to  the  jurisdiction,  and,  conse- 
(piently,  the  judgment  cannot  be  void,  although  it 
may    ]ye   erroneous.  * 

Again,  the  legality  and  sufficiency  of  the  evidence 
is  a  question  for  the  Court  to  determine,  and  its  de- 
cision should  be  accepted  a«  final  and  conclusive,  un- 
less in  an  Appellate  Court.  Black  on  Judgments, 
Vol.  I.,  SS268:  Marti/t  v.  /V/^>r,  4  Heis.,  4-16; 
4   Sneed,    380. 

The  third  assignment  is,  the  Court  erred  in  not 
holding  said  decree  void,  because  said  divorce  bill 
was  neither  signed  nor  sworn  to  by  said  Thorns. 
We   have   carefully    examined   the    statutes   of    Illinois' 
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regulating   the  •  practice   in   divorce    cases,    and   do   not 
find  any   rule   requiring    the   bill   either   to   be    signed 
or  sworn    to    by   the    petitioner.      This,    it    seems   to' 
lis,    disposes   of   the   assignment. 

The  fourth  assignment  is,  that  the  Court  erred  in 
not  holding  said  decree  void,  for  this,  that  the  Illi- 
nois Court  was  fraudulently  imposed  upon,  and  juris- 
diction fraudulently  made  to  appear,  and  the  decree 
fraudulently  obtained,  in  this,  that  the  said  Thoms 
fraudulently  suppressed  the  fact  that  he  had  in- 
stituted suit  for  the  same  purpose,  and  on  the  same 
grounds,  in  the  State  of  Mississippi  (excepting  the 
charge  of  desertion),  then  the  domicile  of  said  Thoms 
and  complainant,  and  that  said  bill  had  been  dis- 
missed in  manner  and  form  such  as  to  have  the  ef- 
fect of  7*e>(  judicata^  and  as  an  estoppel  against  the 
Illinois   proceedings. 

We    are    unable   to   perceive   the   force    of    the   as- 
signment   that    the   proceedings   in    Mississippi    consti- 
tuted  either   an   estoppel    against    the    said    Thoms   or 
a   rt^j*  jndicaUi   of    any   suit    in    Illinois.      It    will    be 
remembered,  from   the  statement  of   the   case,  that  the 
bill    in  Mississippi  was  voluntarily  dismissed  by  Thoms 
iiefore   there    had    been    a   hearing   on   the   merits,    or 
an  adjudication   of  any   question    involved    in    the   liti- 
iration.     The   dismissal    was   before  answer  tiled   or   is- 
sue joined.      The   effect   of   such   a    dismissal    was    to 
leave  the    parties   in    the   same  attitude  as   if   no   such 
WU  had   ever    Ijeen   filed.     The  other  position  assumed 
^>y    counsel,     that    the    failure   of    Thoms    to    disclose 
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the  fact  of  the  prior  suit  for  (tivorce  in  Mississippi 
was  a  fraud  u|)()n  the  jurisdiction  of  the  Court  in 
Illinois,  we  think  ecpially  untenable.  There  wjis  no 
duty  devolvin«j:  u})on  Thorns  to  make  such  disclosure, 
for  the  reason  it  would  have  }>een  wholly  uninijKir- 
tiint  for  the  Illinois  Court  to  have  known  that,  sev- 
eral vears  i)rior  to  the  institution  of  that  suit,  Thonis 
had  tiled  a  hill  for  divorce  in  Mississippi,  and,  with- 
out a  hearintj  u|)on  the  merits,  had  voluntarily  dis- 
missed   it. 

The  sixth  assignment  is,  that  the  Court  erred  in 
not  holdin«r  that,  inasmuch  as  said  decree  was  not 
predicated  upon  jKM'sonal  service  of  process,  but  upon 
substituted  j)rocess  of  })ublication  as  to  Mrs.  Thorns, 
a  nonresident  of  Illinois,  the  decree  would  not  bar 
her    ritjht    of    dower    in    realty    situated    in    this    State. 

In  considering  this  assignment  of  error,  it  is  an 
immaterial  consideration  that  the  Illinois  decree  was 
based  upon  publication,  and  not  u|)on  personal  serv- 
ice of  process  u})on  the  defenchmt.  Mr.  Black,  in 
his  work  on  Judgments,  Vol.  II.,  )$  J>82,  says:  "^  So 
that  now  the  rule  may  be  regarded  as  settled  by 
the  great  preponderance  of  authority,  that  a  decree 
of  divorce  ))ronounced  l>y  a  competent  Court  in  favor 
of  a  hf/fff/  p'f/r  domiciled  citizen  of  the  State,  and 
against  a  nonresident  where  service  of  process  was 
made  bv  a  reasonable  (constructive  notice,  and  in  the 
absence  of  any  fraud  or  collusion,  is  valid  and  bind- 
ing ]>oth  in  that  State  and  in  all  other  Stjites. "' 
See,    also,    ^  1)31.       The   author,    in     stating    his    text. 
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proceeds  upon  the  principle,  which  is  sustained  by 
the  weiirht  of  authority,  that  a  divorce  proceeding 
is  ///  /V'///,  and  if  the  petitioner  has  a  ho/nr  Ji(y 
domicile  in  the  State  where  the  divorce  is  tjfranted, 
it  is  immaterial  that  the  nonresident  is  only  con- 
structively notified  of  the  pi'oceedings.  The  author 
states  that  the  citation  should  he  the  best  that  the 
circumstances  j)ermit,  and  such  as  will  tend  to  pre- 
vent fraud;  but  it  is  })v  no  means  necessarv  that 
it  should  be  the  same  as  is  required  to  justify  a 
judgment  ///  ptrmnnm.  The  record  in  this  case 
shows  publication  for  four  consecutive  weeks,  and 
that  a  co[n'  of  the  notice  vvas  mailed  to  the  com- 
plainant  at  Natchez,  Miss.,  by  the  clerk  of  the 
Court. 

The    remaining    ipiestion    is,    whether    this   decree    is 
a    }>ar     to    complainant's    right    of    dower    in     realty 
owned    })v    her    former    husband    in    this    State.      The 
provisions    of   our    C^)de    in    res|)ect   of    the    eliect    of 
a   domestic    divorce    upon    the    widow's    dower,   is,   viz. 
«j>3330,  M.    &    v.):    *- If  the    bonds   of    matrimony    })e 
dissolved    at    the   suit    of    the    husband,    the    defendant 
shall    not    be    entitled    to    dower    in    the    complainant's 
[husband's]    real    estate,    nor    to   any    part    of    his    per- 
sonal   estate,    in    case     of    his    intestacv,     nor     to    ali- 
niony."     The    <4uestion    is    raised    whether    this    statute 
is  applicable  to  foreign    as    well    as    domestic  divorces. 
Says   Mr.    Hishoj),    in    his    work    on    Marriage   and    Di- 
vorce,    Vol.      II.,     ^  164:0:      ''  It      is      m     i)rinciple     in 
our  svsteni    of     laws    that    the    Umure,    transfer,    and 
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incidents  of  lands  are  under  the  excluHive  control  of 
the  law  of  the  State  or  country  in  which  they  are 
situated.  Therefore,  the  (juestion  whether  or  not  a 
woman  who  has  procured  or  suffered  a  divorce  shall 
have  dower  is  determined  exclusively  by  the  laws  of 
th^  State  wherein  the  land  lies,  and  it  is  immaterial 
whether  such  law  is  unwritten  or  statutory.  So  that, 
whether  it  gives  or  withholds  dower,  the  result  from 
a  foreign  divorce  is  the  same  as  from  a  domestic 
one."  Says  Mr.  Story,  in  his  Conflict  of  Laws, 
viz; :  *  *  In  respect  of  real  or  immovable  property, 
the  same  effects  would,  in  general,  be  attributed  to 
such  divorce  [a  foreign  divorce]  as  would  ordinarily 
belong  to  a  divorce  of  the  same  sort  by  the  //^r  //W 
m  Hit<pr  Sec.  230A;  Sfu-errr  v.  W!hon,  9  Wall., 
108;  Ch4>4jey  v.  Clayton,  110  U.  S.,  705;  Am.  & 
Eng.  Enc.  L.,  Vol.  V.,  pp.  921,  922.  But,  inde- 
pendent of  the  statute,  the  general  rule,  as  stated 
by  Mr.  Justice  Gray  in  Rnrrett  v.  BaUnuj,  111  U. 
S.,  523,  is,  that  a  valid  decree  from  the  bonds  of 
matrimony,  for  the  fault  of  either  party,  cuts  off  the 
wife's  rifrht  of  dower  and  the  husband's  tenancv  bv 
the  curtesy,  unless  expressly  or  impliedly  preserved 
by  statute.''  Says  Mr.  Bishop  (M.  &  D.,  j;  1633), 
viz.:  '*lt  would  be  a  strange  thing  for  the  law  to 
cast  on  the  lands  of  a  husband,  after  his  decease, 
an  obligation  which  did  not  rest  on  his  |)erson  while 
living.  Therefore,  it  has  become  established  doctrine 
that,  in  the  absence  of  a  contrary  direction  from  a 
statute,    no    woman    can    have   dower    unless    she    was 
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the  wife  of  the  man  when  he  died/*  See,  also, 
§1632.  ^'And  the  reason  is,  that  dower  is,  in  law, 
a  maintenance  from  the  husband  to  the  wife,  to  be 
enjoyed  by  her  when  death  has  taken  from  him  the 
power  to  render  it  through  his  {)ersonaI  exertions. 
By  our  unwritten  law,  when  a  man  in  any  way — 
therefore,  by  divorce — ceases  to  be  the  husband  of 
a  woman,  his  duty  actively  to  maintain  her,  or  to 
contribute   thereto,    ends/' 

These  principles  are  so  fundamental  and  well  set- 
tled as  that  they  may  be  called  axioms  of  the  law 
on  this   subject. 

We  are  of  opinion  the  decree  of  divorce  pro- 
nounced in  Illinois  was  valid,  and  it  follows,  both 
from  our  statute  as  well  as  the  principles  of  the 
common  law,  that  the  widow's  right  of  dower  is 
barred. 

Affirmed. 


1 
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{Jtirh'soH.      Mav    :i5,     lsi^5.) 


1.    KviDKNCK.     Of  liuslHUiil  ami  infc  hwontitvtcHt.  irhvn. 

Husband  and  wife  are  incompetent,  in  her  snit  ag'aiust  the  hus- 
band's creditors  to  set  up  a  resulting*  trust  in  his  land,  to  prove 
an  aprreement  between  themselves  as  to  the  contemplated  pur- 
chase of  the  land  involved,  as  to  how  it  was  to  be  paid  for,  and 
as  to  how  the  title  should  be  taken.  Evidence  of  this  char- 
acter falls  within  the  excepticm  (»f  the  statute  makinfr  par- 
ties in  all  civil  actions  competent  to  testify  providing*  that 
••neither  husband  nor  wife  .shall  testifv  as  to  anv  matter  that 
occurred  between  them  by  virtue  of.  or  in  c.onse<iuence  of,  the 
marital  relation.*"     (Pf»x/.  />/>.  74-s:i.) 

Code  ccmstrued:  iJ  l.^xia  (M.  X-  V.):  ^  ^^H\•^  (T.  A-  S.). 

Cases  cited  and  approved:  Pat  ton  r.  Wilson.  :.'  Lea.  HH.  113:  Orr 
V.  Cox.  3  Lea,  <>J1 :  Hvden  r.  Flvden,  <5  Hax.,  408:  Brewer  v.  Fer- 
g'uson.  11  Mum..  .')(>">:  Kimbnmjjh  r.  ^Utchell.  1  Head,  r>4(>:  Bar- 
ker r.  McAulev.  4  Heis..  4*.*4. 


•J.   Sa3HK.     Of  liuslKuni  ami  iriir  irtn   not  cMUiltUxh   a   rrxHltintj   tniMU 
irhen. 

The  uncorroborated  testim(my  of  husband  and  wife,  if  admitted, 
is  not  sufficient  to  establish  a  resulting"  trust  in  the  husband's 
lands  in  her  favor  as  ag'aiust  his  creditors.     {Pust.  /i.  Hi.) 

i'ases  cited  and  approved:  (Jates  r.  Card.  *X\  Tenu..  334;  Pagfe  r. 
(iillentine.  (J  Lea.  '.MO:  (irotenkemper  r.  Carver.  !»  Lea,  280: 
Hardison  r.  Billing-ton.  14  Lea.  346:  McCammon  v.  T'etitt.  3 
Sneed.  :i4-i:  Sullivan  r.  Sullivan.  HC.  Tenu..  3S0. 

3.    Samk.      Inxnffiricnt  in  rstnltlish  tvnuli'mij  trust. 

A  resulting"  trust  in  the  husband's  lands  is  not  estubli.shed  in 
favor  of  the  wife,  as  ag'aiust  his  creditors,  by  evidence  that 
money  waN  paid  or  sent  to  her  by  her  brother  with  which  to 
purchase  a  homo,  and  that  he  examined  the  property,  advised 
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the  purchase,  and  was  subseciuently  informed  by  letter  that 
the  propert3'  had  been  purchased,  and  that  she  had  the  deed 
/or  it."  wliere  it  is  shown  the  husband  obtained  possession  of 
the  racmey  and  paid  it  out  and  took  the  title  of  the  land  in  his 
own  name.     (Pttst.  ;>;>.  74-  K'i. ) 

4.  Same.     Of  dt'lihcnj  of  ilvt'd  front  husltoml  tit  wifv. 

Although  neither  husband  nor  wife  can  testify  as  to  the  delivery 
of  a  deed  b^-  him  to  her,  she  is  competent  to  testify  that  it  has 
Iwen  in  her  pos.session  at  all  times  since  the  allejred  delivery. 
iPoHt.  pif.  S4,  So.) 

^.  Same.     Stinic. 

PrtK)f  of  delivery  of  deed  from  husband  to  wife  may  be  made 
by  her  testimcmy  that  it  has  been  in  her  possession  since  its 
date,  a  period  of  several  years,  corroborated  by  proof  of  her 
statement  that  she  had  it,  and  claimed  the  land,  and  of  the 
husband's  statement  that  the  land  was  hers.     (Pttst.  pp.  fi-t^  85.) 

6.  Same.     Stinn: 

And.  in  such  case,  the  statements  of  husband  and  wife  to  third 
persons  in  reference  to  her  possession  of  the  deed  and  owner- 
ship of  the  land  are  competent  to  show  how  and  under  what 
title  the  property  was  held.     {Post.  p.  So.) 

7.  I)eei>.      livijixtnitUm. 

A  deed  conveying^  lands  from  husl)and  to  wife  is  valid  and  ef- 
fectual against  his  creditors,  although  its  registration  has  been 
long  delayed,  if  it  was  made  originally  in  good  faith;  and 
withholden  from  registration  without  fraud,  and  actually  reg- 
istered before  creditors  had  secured  any  lien  upon  the  property. 

iPoHt.   pp.  Ki-HTK) 

Cases  cited  and  approved:  Chester  r.  (Jreer,  o  Hum..  Ii4;  liird- 
will  V.  Cain,  1  Cold..  301:  Cowan.  McClung  \-  Co.  r.  (Jill.  11 
Lea.  (i74:   l'.ank  r.  Walker.  14  Lea.  :lMiK   - 

**.  Costs.     (H   UHsKvrcxsfnl  oitarh'  on  dvcd  />//  cmlltors  of  nnihrr. 

Creditoi-s  attacking  a"  deed  from  a  debtor  to  his  wife  as  fraud- 
ulent, will  not  be  relieved  from  payment  of  costs  on  failure  to 
set  it  aside,  although  the  deed  was  not  registered  until  after  the 
(Tedit  was  extended,  if  it  shows  on   its  face  that  it  was  ex- 
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ecnted  long*  prior  thereto,  and  was  registered  before  suit  was 
instituted  to  impeach  it.     (Prmt,  pp.  85.  dS.) 


FROM    SHELBY. 


Appeal    from    (jnancery   Cburt    of    Shelby   County. 
John   L.    T.    Sneed,    Ch. 

S.  J.  Shepherd  and  Wm.  M.  Randolph  &  Sons 
for   Insurance   Conijiany. 

Thomas  H.   Jackson  for  Shoemaker. 

Wilkes,  J.  These  suits  were  brought  against  the 
firm  of  J.  J.  Shoemaker  &  Co.,  of  which  W.  A. 
Sneed  was  a  partner,  to  recover  u{X)n  certain  notes 
against  the  firm,  and  to  set  aside  a  conveyance  of 
certain  real  estate  bv  W.  A.  Snee<l  to  his  wife, 
Jessie    Fentoii    Sneed. 

The  Chancellor  gave  judgment  on  the  notes  against 
the  partners,  ])ut  declined  to  set  aside  the  convey- 
ance, and  from  his  refusal  to  set  aside  the  convey- 
ance   complainants   api)ealed   and    have   assigned  errors. 

Mrs.  Sneed  filed  a  cross  ))ill  in  the  progress  of 
the  causes,  to  which  her  hus})and,  W.  A.  Sneed, 
was  made  a  party  defendant,  alleging  that  the  house 
and  lot  in  controversy  was  bought  l)y  her  funds, 
and  under  an  agreement  with  her  husband  made  prior 
to    the     purchase    that     her    money     shoidd     pay     for 
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the  same,  and  that  the  title  should  be  taken  in 
her  name;  that  her  money  did  pay  for  the  house 
and  lot,  but  that  the  title  was  taken  to  her  has- 
band  instead  of  to  her,  and  that  she  is  entitled  to 
hold  the  same  under  the  doctrine  of  a  resulting 
trust  She  also  alleges  that  on  June  19,  1889,  her 
husband  executed  and  delivered  to  her  a  deed  to  the 
house  and  lot,  which  recites  upon  its  face  that  it 
was  for  love  and  affection,  and  which  she  held  and 
kept  in  her  table  drawer  until  December  9,  1893, 
when  it  was  acknowledged  by  the  husband,  W.  A. 
Sneed,  and  registered.  Two  days  thereafter,  the  firm 
of  which  Sneed  was  a  member  made  an  assign- 
ment, and  it  appears  that  it,  as  well  as  the  individ- 
ual partners,  are  insolvent.  Mrs.  Sneed  claims  the 
property  in  controversy  also  under  this  conveyance, 
the  prayer  of  her  cross  bill  being  that  if  the  Court 
should  be  of  opinion  that  the  deed  executed  to  her 
by  her  husband  does  not  give  her  a  title  superior 
to  the  claims  of  complainant^;,  then  that  the  Court 
will  decree  a  trust  and  ecjuity  in  it  superior  to  the 
right  of  complainants,  by  virtue  and  on  account  of 
the  payment  by  her  of  the  purchase  money  under 
an  agreement  with  her  husband  that  the  title  should 
be  taken   to   her. 

On  the  hearing,  the  fact  that  her  money  paid  for 
the  property,  and  that  it  was  paid  under  an  agree- 
ment with  her  husband  that  the  title  should  be  taken 
to  her,  was  deposed  to  by  both  husband  and  wife, 
and    they    stated   also    that    the    deed    of     date   June 
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19,  1S89,  wa.s  executed  and  delivered  to  her  at  the 
time  it  hears  date,  and  that  it  liad  ever  since  been 
in  her  possession.  It  further  appears  from  the  rec- 
ord that  when  this  dee<l  was  executed,  the  husband, 
W.  A.  Sneed,  was  not  in  del)t,  and  was  perfectly 
solvent. 

The  testiuKmv  of  the  husband  and  wife  is  ex- 
oepte<l  to  as  incompett^nt  so  far  as  it  rehites  to  trans- 
actions and  conversations  }>etween  themselves,  the 
exceptions  being  specific  to  the  numerous  questions 
asked  touching  their  transiu'tions  and  conversations. 
The  exceptions  were,  however,  overruled  in  the  Court 
>)elow,  and  the  testimony  of  the  husband  and  wife 
was  considered  alonij  with  all  the  other  testimony  in 
the  cause,  the  entire  proof  being  sulwtantially  as 
follows: 

n.  W.  Fenton,  the  brother  of  Mrs.  Sneed,  testi- 
fied that  he  had  in  his  hands,  at  one  time,  some 
$6,400  of  money  that  t>elonged  to  his  sister,  Mrs. 
Sneed,  derived  from  the  rents  of  real  estate*  devise<l 
to    her    by    her    father,    and  situate  in  Illinois;    that    in 

ft. 

the  spring  of  ISHU  his  sister  requested  him  to  send 
her  this  money,  as  she  desired  to  invest  it  in  a  home 
at  Memphis;  that  about  April,  IS.sj),  he  came  to 
Memphis  and  delivered  to  his  sister  j{n4,000:  that, 
before  deliverintr  the  mcmey  to  her,  he  was  told 
by  his  sister  and  her  husband  that  the  money  was 
to  be  invested  in  a  lumie  for  her,  and  the  title  was 
to  be  taken  in  her  name;  that  he  examined  the 
property    and    advised    its    purchase,    and    that   the  title 
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Jk?  taken  to  her,  which  the  husband  promised  to  do; 
that  on  his  return  home  he  sent  his  sister  >?2,4()() 
additional  in  exchange,  and  soon  thereafter,  in  June, 
1889,  his  sister  wrote  him  that  the  house  and  lot 
had  been  purchased  and  title  taken  to  her,  and  that 
she  had  the  deed.  And  it  was  the  understandino:  in 
the  family    that    his    sister    was    to    furnish    the   money 

ft-  • 

to  buy  the  house,  .and  it  was  to  be  hers,  and  that 
W.  A.  Sneed  had  never  claimed  any  rigfht  or  inter- 
est  in  his  wife's  property,  all  of  which  passed  throujifh 
his  hands  as  her  ajyent,  and  as  administrator  of  her 
father's   estate. 

Jesse  K.  Ix)ng  testified  that  he  wroU^  the  deed 
from  W.  A.  Sneed  to  his  wife,  June  19,  1889,  at 
the  recjuest  of  the  husband,  W.  A.  Sneed,  and  his 
brother,  \V^  M.  Sneed,  and  that  it  was  dictated 
l>y  W.  A.  Sneed,  and  that  both  W.  A.  and  W.  M. 
Snee<l  told  him  at  the  time  that  the  eipiitable  title 
was    in    Mrs.    Sneed,    as    her    numey    had    paid    for    it. 

It  further  appears  that  a  memorandum  of  the  pur- 
chase by  W.  A.  Sneed  from  Hannah  was  made  at 
the  time  it  was  bought  originally,  and  that  Mr.  and 
Mrs.  Sneed,  after  the  purchase,  at  one  time  mort- 
sraged  the  property  to  the  Jarvis  Conklin  Company 
for  money  for  the  use  of  W.  A.  Sneed,  but  these 
matters  need  not  be  further  noticed,  as,  in  our  opin- 
ion, they  throw  no  light  on  the  matter  in  controversy 
in   this   cause. 

Mrs.  Sneed  testifies  that  she  furnished  all  the 
money    that    was    used    in    the    purchase    and    improve- 
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inent  of  the  property;  that  it  was  agreed  before  the 
purchase,  between  her  and  her  husband,  that  the 
property  should  be  purchased  for  her;  that  she  would 
furnish  the  money,  and  that  the  property  should  be 
hers,  and  title  taken  in  her  name:  that  the  deed  of 
date  June  19,  1889,  was  executed  and  delivered  to 
her  at  about  the  time  it  bears  date,  and  had  ever 
since  been  in  her  possession;  that  she  did  not  know 
that  it  had  not  been  registered  until  a  few  days  be- 
fore it  was  registered,  and  that  she  supposed  it  was 
complete  and  perfect,  and  that  it  was  not  intention- 
ally   withheld    from    registration. 

W.  A.  Sneed  testifies  to  substantial! v  the  same 
facts,  and,  in  addition,  that  the  title  was  originally 
taken  to  him  pending  the  settlement  of  some  sup- 
posed defects  in  the  title,  and  when  these  were 
cleared  uj)  he  made  the  deed  to  his  wife  of  date 
June  19;  that  at  that  date  he  was  not  in  debt,  was 
worth  $15,000,  and  was  not  contemplating  going  into 
business;  that  his  financial  troubles  came  on  after- 
wards; that  the  deed  of  June  19  was  executed  to 
carry  out  his  previous  agreement  with  his  wife,  and 
that  its  real  consideration  was  the  payment  by  her 
of  the  purchase  money,  and  not  love  and  affection, 
as   the   deed    recites. 

It  is  further  develoi>ed  in  the  testimony  that  the 
funds  sent  by  H.  W.  Fenton,  the  brother  of  Mrs. 
Sneed,  to  her,  "were  handed  over  to  her  huslmnd 
and  deposited  bj'  him  in  bank  to  his  credit,  and 
that   $4,000    of    the   amount    was    temporarily    loaned 
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by  him  to  his  brother,  W.  M.  Sneed,  and  the  pay- 
ments made  to  Mrs.  Hannah,  from  whom  the  house 
and  lot  was  bought,  were  in  checks  signed  by  W.  A. 
Sneed,  the  husband.  As  an  explanation  of  this,  it 
is  stated  that  the  funds  were  then  temporarily  han- 
dled by  the  husband  pending  the  negotiation  and 
(X)nsummation  of  the  trade  for  the  property,  and 
with  no  intention  of  its  being  reduced  into  his  |X)8- 
session  as  his  property  by  virtue  of  the  martial 
right  Two  notes  were  executed  b\'  him  for  the 
deferred  payments,  due  at  twelve  and  eighteen  months, 
and  these  were  paid  with  his  checks,  the  funds, 
however,  having  been  previously  handed  or  paid  over 
to  him    bv    his    wife. 

All  the  testimony  of  the  husband  and  wife  as  to 
transactions  and  conversations  between  themselves  was 
excepted  to,  but  the  exceptions  were  overruled. 
Portions  of  the  testimony  of  H.  W.  Fenton  were 
excepted  to,  es{)ecially  his  statement  as  to  the  pur- 
pose for  which  he  sent  the  money  to  his  sister;  also, 
his  statements  in  regard  to  the  letter  received  from 
his  sister,  in  which  she  wrote  that  she  had  bought 
the  property,  and  that  the  deed  was  in  her  posses- 
sion; also,  his  statements  as  to  conversations  between 
the  husband  and  wife  in  his  presence,  and  with  him 
as  to  the  contemplated  purchase  of  the  property,  and 
how  it  was  to  be  held;  but  all  exceptions'  were  over- 
ruled and  all  the  testimony  was  heard  and  consid- 
ered in   the   Court   below. 

The  assignments   of    error    are,    in    substance,    that 
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there  is  not  sutticient  (•(>inj)elent  evidence  to  set  up 
a  resultin*J:  trust  in  Mrs.  Snee<l,  nor  to  show  a  de- 
livery of  the  (iee<l  to  her  in  ISSM,  an<l,  in  truth, 
the  entire  mutter  is  an  afti»rthouirht  to  preserve  and 
keep  tlie  property  in  tlie  hands  of  the  wife  after 
her  luislmnd  had  heeonie  insolvent,  and  an  jissiirn- 
nient    hv    his    firm    was    inevitul»le. 

The  rule  is,  that  a  rt^sultinji:  trust  will  not  he 
set  up  hy  parol  as  a»rsiinst  an  innocent  purchaser. 
(rfffrs  V.  Cffff/,  i^  Pick.,  841.  Nor  as  against  cred- 
itors, except  hy  the  clearest  and  most  convincing 
proof.  Mr('<ff,,iOf,  V.  /Utiff,  8  Sneed,  242:  Su//;. 
rfffi  V.  SnlUra,,,  2  Pick.,  8S(),  8sl.  And  it  can- 
not, as  against  third  j)ersons,  he  set  up  hy  the  un- 
corrohorated  testimonv  of  the  hushand  and  wife. 
<hif*'H  V.  (\tril^  \\  Pick.,  841,  and  cases  cited. 
In  this  case  we  have,  in  addition  to  the  testi- 
mony of  Snee<l  and  wife,  onlv  the  statements  of 
Long  and  H.  W.  Fenton  upon  this  |)oint,  and  these 
statements  alone  are  not  sufficient  to  set  up  such 
trust.  They  are,  however,  amply  sufficient  if  allowed 
as  corrohorative  of  the  statements  of  Sneed  and  wife 
for    this    purj)ose. 

By  the  (V)de  (M.  &  V.  Comp.,  S  4r)(;8,  Acts  of 
1S70,  C'h.  200),  it  is  provided:  '*  In  all  civil  ac- 
tions in  the  Courts  of  this  State,  no  i)erson  shall 
be  in(H)mpetent  to  testify  l)ecausi*  he  or  she  is  a 
party  to,  or  interested  in,  the  issue  tried,  or  be- 
cause of  the  disabilities  of  coverture,  but  neither 
husband    nor    wife    shall    testify  as    to    any  matter  that 
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occurred    tetween    them    by    virtue   of,    or    in    conse- 
quence  of,    the   marital    relations."' 

It  is  practically  impossible  to  lay  down  any  gen- 
eral rule  to  determine  what  matters  occur  between 
husband  anil  wife  liy  virtue  of,  or  in  conse(|uence 
of,  the  marital  relation,  and  are,  therefore,  for- 
bidden bv  this  statute  to  be  testified  to.  It  is  evi- 
dent  that  all  secret,  confidential  disclosures  and  c3m- 
munic^tions  lietween  the  husband  and  wife  the  publi- 
cation of  w-hich  would  beti'ay  conjugal  confidence  and 
trust,  and  tend  to  produce  discord  in  the  family,  are 
prohibited.  But  matters  and  conversations  that  occur 
between  huslmnd  and  wife  and  third  persons,  or  in 
the  presence  of  third  jKjrsons,  and  are  not  intended 
to  l)e  secret  or  of  a  confidential  character,  are  clearly 
competent.  XHe  facts  of  each  case  must  control,  to 
a   large   extent,    the   rule    in    such    case. 

It  his  }>een  held  in  a  number  of  cases  that  the 
unsupported  testimony  of  husband  and  wife,  or  either 
of  them,  is  not  sufficient  to  set  up  a  resulting  trust 
in  land  as  against  the  creditors  of  the  husband. 
Pa</f'  V.  Gllletifin^^  6  Lea,  240;  (rrotenkeinper  v. 
('<irvei\  9  Lea,  280;  thivd'mm  v.  BlUlngt/m^  14  Lea, 
346;     Gatt^   v.     Card,    9    Pickle,    341. 

In  all  these  cases,  the  question  was  as  to  the  suf- 
ficiency of  the  proof,  and  in  none  of  them  was  any 
objection  made  to  the  competency  of  the  witnesses, 
or  theii*   statements. 

The   testimony    not    having    been     excepted    to,    its 

competency    was   not    put    in    issue,    and    these    cases 
fl—ii  p 
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are  not  authoritv  for  the  admisfsibilitv  of  such  testi- 
rnony. 

We  are  of  opinion  that  all  tran8actions  and  con- 
versations had  between  the  husband  and  wife  in  re- 
lation to  their  own  affairs,  not  in  the  presence  of 
some  third  i)erson,  fall  within  the  prohibition  of  the 
statute,  and  in  this  case  the  agreements  made  between 
them  as  to  the  contemplated  purchase  of  the  lot,  as 
to  how  it  should  be  paid  for,  and  as  to  how  the 
title  should  be  taken,  must  ]ye  excluded,  so  far  as 
they  are  l)ased  on  the  testimony  of  the  husband  or 
wife,  or  both.  This,  we  think,  is  in  accord  with 
the  former  holdin^rs  of  this  Court  in  l^afiim  v.  Wil- 
.^v/y^  2  I^a,  101,  113;  Orr  v.  r'<v,  3  I^i,  621; 
llydi^n  V.  Ibjdin^  6  Baxter,  408;  limnr  v.  F'rrguJion^ 
11  Hum.,  565:  Kanhrotigh  v.  2l!tcln>II^  1  Head,  540; 
Barhr  y.    McAuJeu^    4    Heis.,    424. 

If  this  evidence  of  the  husband  and  wife  l>e  ex- 
cluded, as  we  hold  it  must  be,  there  is  not  suffi- 
cient evidence  in  the  record  to  sustain  the  transaction 
upon    the   ground    of    a   resulting    trust. 

The  case  of  Barker  v.  McAnleij,  4  Heis.,  424, 
cited  above,  was  a  suit  against  the  personal  repre- 
sentatives of  a  trustee  to  charge  him  with  the  trust 
assets.  The  widow  of  the  trustee,  who  had  no  in- 
terest in  the  event  of  the  suit,  was  offered  as  a  wit- 
ness, and  it  was  proposed  to  prove  by  her  the  pay- 
ment of  the  money  to  the  husband  as  a  part  of  the 
trust  fund,  the  amount  that  w^as  paid;  that  the  hus- 
band   handed    her   the    money  at  the  time,    that   it   re- 
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mained  in  her  possession,  except  a  definite  sum 
loaned  to  a  certain  person,  and  that  she  handed  the 
identical  money  to  the  defendant,  as  the  administrator 
of  the   husband. 

This  Court  held  that  the  testimony  was  properly 
excluded,  and  Judge  I]reeman  said:  "We,  therefore, 
conclude  that,  on  high  grounds  of  public  policy, 
which  demand  to  be  upheld  and  maintained  as  sub- 
serving the  general  social  interest  of  the  community, 
the  wife  was  incompetent,  and  her  testimony  prop- 
erly  excluded." 

Can  the  conveyance  be  sustained  under  tlie  proof 
on  any  other  ground  (  It  was  executed  in  June, 
1^89,  but  was  not  registered  until  December  9,  1893. 
Two  days  thereafter,  the  firm  of  Shoerxiaker  &  Co, 
made  their  assignment.  The  proof  is  entirely  sat- 
irfactory  that,  at  the  date  of  its  execution,  the  maker 
was  not  involved  in  debt,  and  at  the  time  of  its 
registration  he  was  hopelessly  involved  and  insolvent. 
The  conveyance,  upon  its  face,  recites  that  it  was 
made  for  love  and  affoction;  the  proof  strongly  in- 
dicates that  it  was  made  in  consideration  of  the  funds 
of  the  wife  previously  received,  and  other  funds 
thereafter   to    be   received. 

We  think  it  immaterial  to  determine  whether  it 
was  made  solely  for  love  and  affection  or  bei^ause 
*»f  funds  of  the  wife  invested,  or  on  both  grounds. 
There  can  be  no  question  but  that  it  was  executed 
in  June,  1889,  and  there  is  nothing  in  the  j)roof 
tendioo;    to    show    that   it    was    withheld   from    remstra- 
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tion  for  any  fraudulent  or  improper  purpose,  but 
rather  from,  ignorance  or  inadvertence.  If  the  deed 
was,  in  fact,  delivered  to  the  wife  in  1.S89,  and  in- 
tended then  to  take  effect,  it  would  have  l>een  good 
lietween  the  parties  from  that  date,  notwithstanding 
the   delay   in    registering    it. 

The  fact  that  the  projierty  was  )>ought;  that  it 
w^as  paid  for  by  money  derived  directly  or  indirectly 
from  the  w4fe:  that  a  deed  was  made  by  the  hus- 
])and  conveying  it  to  the  wife  in  1S8J^;  that  this 
deed  was  withheld  from  registration  until  l)ei*-ember 
9,  1S98,  but  was  then  registered,  before  the  com- 
plainants tiled  their  bills  or  fastened  any  s)>ecitic  lien 
on  the  proj^erty — all  this  is  satisfactorially  shown 
by  eviilenoe  at  once  comi)etent  and  sufficient  outside 
of  the  statements  of  husband  and  wife.  When  dis- 
aster overtook  the  husband,  in  Deceml)er,  1893,  the 
e<juity  of  the  wife  to  secure  herself  by  registering 
her  deed,  previously  made,  was  as  great  as  that  of 
the  creditor  who  had  innocentiv  extended  credit  under 
the  }>elief  that  the  i)roi)erty  Ijelonged  to  the  hus- 
liand,  there  being  no  fraudulent  purpose  shown  in 
withholding  the  registration.  ChMt^r  v.  (rre*fi\  5 
Hum.,  34;  BridinU  v.  Cahi,  1  Cold.,  300,  303; 
Cointm,  }fc(nnfuf  <{•  Co,  v.  Z^////,  11  I^ea,  674; 
Rani'  V.  WaJh>i\  I4r  Ijea,  299.  As  to  the  deliverv 
of  the  deed,  we  are  of  opinion  neither  husband 
nor  wife  was  competent  to  prove  such  delivery 
by  the  husband  to  the  wife.  It  is  not  shown  that 
this    delivery     was    maile    in    the     presence    of    third 
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persons,    when,    under   some   of    the    authorities,     such 

deliverv    would    not    be    a   confidential    transaction    or 

ft 

matter  occurring  between  them  by  virtue  of,  or  in 
consequence  of,  the  marital  *  relation,  and  would 
be  comi:)etent  to  he  shown.  1  Wharton  on  Evi- 
dence, §  427.  But  while  we  hold  that  neither 
husband  nor  wife  could,  under  the  statute,  prove 
the  delivery  of  the  deed  in  1889  by  the  husband 
to  the  wife,  still  the  wife  could  proye,  as  an  inde- 
pendent fact,  that  the  deed  had  been  in  her  ]X)sses- 
sion  from  the  date  it  was  executed  in  188 J)  until 
it  was  registered  in  1893,  without  regard  to  the 
person  from  whom  she  obtained  it.  We  think,  also, 
this  statement,  as  well  as  the  statement  made  in  the 
letter  from  the  wife  to  her  brother  soon  after  the 
purchase,  that  the  property  had  been  bought  for  her, 
and  the  deed  made  in  her  name,  and  that  it  was 
in  her  possession,  is  competent  to  show  how  and 
under  what  claim  and  title  she  was  claiming  and  in 
possession  of  the  property,  and  the  statements  of 
the  husband  to  Fenton,  the  brother-in-law,  are  also 
competent  to  s\iow  how  and  under  what  title  the 
property  was  to  l>e  held.  This  evidence,  we  think, 
is  competent  and  sufficient  to  prove  delivery  of  the 
deed  to  the  wife,  and  holding  under  it  by  her  from 
1889  to  1893,  and,  whether  we  treat  it  as  a  vol- 
untary deed  or  one  on  valuable  consideration,  it  is 
sufficient  to  warrant  the  result  reached  bA'  the  Chan- 
i*ellor.     His   decree   is   affirmed,    with   costs. 

It   is    insisted    that,    under    the    facts,    complainants 
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ought  not,  in  any  event,  to  pay  t^osts,  inasmuch  as 
the  property,  until  the  deed  was  registered,  was  ap- 
parently that  of  the  huslmnd,  and  they  were  there- 
fore induced  to  extend  him  credit,  which  otherwise 
he  could  not  have  obtained.  This  is,  no  doubt, 
true,  but  costs  are  the  incidents  of  the  suit,  and 
the  suit  w^as  brought  after  the  deed  was  registere<l, 
which  showed  on  its  face  that  it  wa«  executed  in 
1889,  before  complainants'  debts  originated.  Com- 
plainants must  be  cx)nsidered  as  taking  their  chances 
to  set  aside  such  deed,  and,  lieing  unsuccessful,  must 
pay   costs. 


APRIL  TERM,   1895.  .s7 


Blanz  V.  Bain. 


^  Blanz  v.  Bain. 


(Jackson,       May    25,    1895.) 


1.  Marbikd  Woman.     LicUMUy  upon  contract  for  purchiwe  of  land, 

A  married  woman  may  avoid  her  contract  for  the  purchase  of 
land  so  far  as  to  escape  personal  liability  thereon,  but  she 
cannot  thereby  defeat  sale  of  the  land  for  the  purchase  price, 
or  any  part  thereof,  which  she  has  failed  to  pay.  {Post,  pp. 
88-91.) 

Cases  cited  and  approved:  Jackson  v.  Rutledge,  3  Lea,  626;  I  look 
p.  Donaldson,  9  Lea,  60;  Meag-her  v.  HoUenberg",  9  Lea,  392: 
Browning"  n?.  Browning,  11  Lea,  110;  Federlicht  v.  (ilass,  13 
Lea.  487;  Willingham  r.  Leake,  7  Bax.,  453. 


'2.  Same.     Same.     Example, 

Hence,  a  married  woman  who  purchased  land  at  a  sale  for  par- 
tition procured  by  herself,  cannot  avoid  her  contract  when, 
with  her  cansent,  the  sale  was  confirmed  to  herself,  and  her  part 
of  the  proceeds  credited  on  the  purchase  price,  and  where  no 
effort  was  made  to  avoid  the  contract  until  after  a  resale  of 
the  land  to  a  strang-er  for  balance  of  purchase  price  that  she 
had  failed  to  pay.     {P(n<t,  pp.  88-91. ) 

Cases  cited  and  approved:  Lasell  v.  Powell,  7  Cold.,  277;  Sexton 
F.  Alberti,  10  Lea.  452. 

3.  JcDiciAi.  Sales.     Purchaser h  v'mhU. 

A  strang"er  who  purchases  land  sold  under  decree  of  a  Court  of 
g«nei*al  jurisdiction  having  jurisdiction  of  the  parties  and  the 
subject-matter,  has  a  right  to  assume  that  the  decrees  in  the 
cause  are  regular  and  valid  when  nothing  apj)ears  in  the  record 
to  the  contrary,  and  cannot  be  prejudiced  by  objections  thereto 
made  for  the  first  time  after  his  purchase.     {Post,  pp.  91.  ff2.) 

*Thp  rights  of  a  purcliHuer  at  u  judicial  salo  as  a  bona  Jide  purchaser  aro  con- 
sidervd  in  an  extensive  note  to  Rih-y  r.  MarlincHi  (Cal.),  21  L.  R.  A.. :«. 
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Tasen  cited  and  approved:    Anderson   r.   Ammonett.  U   Lea.    1; 
Greenlaw  r.  Greenlaw,  16  T^ea,  435. 


FROM     SHELBY. 


Appeal  frgm  Chancery  Court  of  Shelby  County. 
JoNH    L.    T.    Sneed,    Ch. 

Wm.    M.    Randolph   &   Sons   for   Blanz. 

Metcalf  &  Walker  and  J.  A.    Taylor  for  Bain. 

Wilkes,  J.  C'oniplainant,  Caroline,  is  one  of 
the  heirs  at  law  of  John  H.  Bain.  The  present 
bill  was  filed  by  her  against  her  mother,  brother, 
and  sister  for  a  settlement  of  her  father's  estate, 
and  a  partition  or  sale  for  partition  of  his  lands. 
The  mother  died  pending  the  suit,  after  dower  and 
homestead  had  l)een  assigned  to  her  as  widow,  and 
there  was  a  report  that  the  remainder  of  the  real 
estate  was  not  susceptible  of  partition  in  kind,  and 
that  a  sale  was  necessary  for  that  purpose.  A  de- 
cree was  entered  fixing  the  interests  of  the  parties, 
and  ordering  the  land  sold  in  three  parcels.  Mrs. 
Blanz,  the  complainant,  bid  off  lot  No.  3  at  1^3,725, 
and  the  sale  was  reported,  but  not  oontirmed  at 
the  time.  A  report  was  also  made,  showing  the 
amount  to  which  each  heir  would  be  entitled  from 
proceeds   of    sale    and    rents,    treating  all    the    sales    as 
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valid,  which  was  eoniinned  without  exception.  Mrs. 
Blanz  having  failed  to  comply  with  the  terms  of 
sale,    a   .w'/v    facias   was    issued    ac^ainst   her   and    her 

husband    to   show    cause    why    the    sale    to    her   should 

•< 

not  lie  confirmed,  and  this  was  duly  executed.  The 
hearing  of  this  mc/.  fd.  was  postponed  from  daj'  to 
day,  but,  after  some  delay,  it  was  heard,  and  the 
sale  to  Mrs.  Blanz  confirmed  without  exceptions. 
A  report  was  also  made  and  confirmed,  reciting  that 
Mrs.  Blanz  would  be  entitled  to  at  least  $1,200 
out  of  the  proceeds  of  the  sale  of  the  lots,  which 
should  })e  applied  pro  fanto  to  her  purchase,  leav- 
ing a  balance  due  i>y  her  on  her  purchase,  which 
was  also,  without  exception,  confirmed.  The  decree 
of  confirmation  directs  that,  unless  this  balance  is 
paid  within  sixty  days,  the  Clerk  and  Master  should 
advertise  and  sell  the  lot;  and  a  reference  was  also 
made  as  to  rents  and  taxes.  Accordingly,  an  ac- 
count was  filed,  showing  balance  due  from  Mrs. 
Blanz  of  J?l,55o.54,  after  allowing  her  credit  for 
taxes  j)aid  and  her  part  of  rents  and  proceeds  of 
all  the  sales;  and  this  was  also  confirmed  without 
exception,  the  decree  reciting  ujion  its  face  that  the 
parties  appeared  by  coimsel  in  open  Court,  and 
stated  that  said  report  was  correct,  and  no  excep- 
tions would  be  filed  thereto,  and  that  all  parties 
requested  its  confirmation.  The  decree  further  i)ro- 
vide<l  that  the  sale  to  Mrs.  Blanz  be  confirmed, 
and  all  right,  title,  and  interest  of  all  other  par- 
ties   lie    divested    out    of    them     and    vested     in    Mrs. 
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Blanz  as  to  lot  No.  3,  subject  to  a  lien  for  the 
balance  of  $1,555.54  and  interest,  and  unless  that 
amount  was  paid  within  sixty  days  the  lot  should 
be  advertised,  resold  for  cash,  and  free  from  any 
right  of  redemption.  Accordingly,  the  resale  was 
made,  when  D.  CamjKKlonnico  l)ec*ame  the  purchaser 
for  $1,935,  and  paid  the  same  into  Court.  Mrs. 
Klanz  and  her  husbancl  tiled  exceptions  to  the  report  of 
sale,  and  joetitioned  to  ]ye  discharged  from  her  pur- 
chase, uj)on  the  ground  that  Mrs.  Blanz  was  a  mar- 
ried woman  when  the  bill  was  tiled  and  the  several 
decrees  were  entered,  and  when  the  pro|)erty  was 
sold  and  bid  off  bv  her,  and  that  she  did  not, 
therefore,  ))ind  herself  l)y  the  purchase.  These  ex- 
ceptions were  overruled,  j>etition  dismissed,  the  re- 
port of  sale  continued,  title  vested  in  the  purchaser, 
and  a  writ  of  ])ossession  was  ordered  to  issue. 
Whereupon,  complainant,  Caroline  Klanz,  and  her 
hus})and,    aj)pea]ed. 

The  contention  in  this  Court  is,  that  Mrs.  Ulanz, 
being  a  married  woman,  did  not  and  could  not  ])ind 
herself  for  the  purchase  of  the  lot,  and  that  the 
action  of  the  Court  below  is  virtually  to  speciticallj'' 
enforce  such  contract  against  her  will.  It  does  not 
appear  that  Mrs.  Hhinz  cxcei)ted  to  the  action  of 
the  ('ourt  in  continuing  the  sale  to  her  and  in  ap- 
plying her  interest  in  the  ])roperty  j/ro  frmfo  to  the 
payment  of  her  i)urchase:  but,  on  the  contrary, 
this  action  of  the  Court  appe^irs,  from  the  face  of 
the    decreis    to    have    l)een    at   her   re(iuest    and    by   her 
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consent.  It  is  proper  to  note  that  no  personal  de-. 
cree  was  rendered  or  sought  against  her  for  the 
amount  of  her  bid,  and  there  was  no  request  or 
direction  that  the  resale  be  made  at  her  risk  or  ex- 
pense. While  it  is  true  that  a  married  woman  may 
avoid  her  contracts  so  as  to  escape  personal  liability 
upon  them,  it  is  also  well  settled  that,  if  she  con- 
tract to  purchase  real  estate,  and  fail  to  pay  for 
the  same,  it  may  be  sold  for  the  purchase  money, 
or  any  part  of  it,  that  may  remain  unpaid.  Jack- 
ffon  V.  Sutledge,  3  Lea,  626;  Hook  v.  Doruddson^ 
9  Lea,  60;  Meaglurr  v.  HoUeiiiberg^  9  Lea,  392; 
Brmnning  v.  Bro^miing^  11  Lea,  110;  Federlicht  v. 
Glmn^  13  Lea,  487;  WUlhigluim  v.  iMh^^^  7  Bax., 
453. 

The  sale  having  been  made  in  the  first  instance 
at  her  request,  and  she  having  bid  off  the  lot  of 
land,  and  allowed  the  same  to  be  confirmed  to  her, 
and  title  vested  in  her,  and  her  share  of  the  pro- 
ceeds credited  on  her  purchase,  and  a  decree  to  soil 
the  lot  for  the  balance  of  purchase  money,  all  with- 
out objection  and  by  her  consent,  it  was  too  late  to 
object  at  a  subsequent  term,  after  the  land  had 
been  resold.  Laj^alle  v.  Powell^  7  Cold.,  277;  Se^r- 
fon    v.     Alberta^    10    Lea,    462. 

The  Court  Toeing  a  Court  of  general  jurisdiction, 
1 
and  having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, the  purchaser,  Campodonnico,  being  a 
stranger  to  the  record,  had  a  right  to  assume  that 
the    decrees    in    the.  cause    were    regular    and     valid 
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{A7idf*7'Mon  V.  Ainnw7i44t^  1*  I^ea,  1-11),  and  his  title 
cannot  be  affected  by  objections  made  for  the  first 
tinie  after  he  had  purchased,  and  paid  in  the  purchase 
money.      Orei^nlair    v.     (Treeni<iw^    16    Lea,    435. 

The  decree  of  the  Chancellor  is  aflSrmed,  and 
cause  remanded.  The  costs  of  the  appeal  will  be 
paid  out  of  the  funds  in  the  Court  below,  and 
charged    up   to   complainant. 
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Thornton  v.  Loague. 

iJack^frfi,      May  30,   1895.) 

Public  Administhators.     RiyfUH  of  successive  incuml)entH, 

A  public  administrator  will  not  be  compelled «  in  the  absence  of 
some  jnst  cause,  to  surrender  the  administration  of  estates 
undertaken  during'  his  term  to  his  successor  in  office. 

Code  construed:  U  545,  .546,  548  (M.  A  V.);  ^^  468fl,  /i,  r  (T.  &  S.). 


FROM    SHELBY. 


Appeal  from  Probate  Court  of  Shelby  County.  J. 
S.   Galloway,    Judge. 

Ja8.   M.   Greer  and  R.  H.  Presc^ott  for  Thornton. 

Wm.  M.  Randolph  &  Sons  for  Loague. 

Caldwell,  J.  This  is  a  proceeding  by  a  public 
administrator  to  compel  his  immediate  predecessor  to 
surrender  assets  of  estates  whose  administration  re- 
mains   unfinished. 

In  January,  1891,  John  Loague,  .the  defendant, 
was  duly  elected  and  bonded  by  the  Quarterly  Court 
of  Shelby  County,  as  ))ublic  administrator  of  that 
county,    for    the   statutory   term    of    four    years ;    and 
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thereafter,  as  ocqasion  demanded,  the  Probate  Court 
^  of  that  county,  frora  time  to  time  issued  to  him 
letters  of  administration  as  public  administrator, 
upon  the  estates  of  numerous  deceased  persons.  His 
terili  having  expired,  the  Quarterly  Court,  at  its 
meeting  in  January,  1895,  elected  and  bonded  Lee 
Thornton,  the  petitioner,  as  public  administrator  for 
the   next   ensuing   four   years. 

Thornton,  as  such  administrator,  requested  Loague 
to  make  settlement  at  once,  and  to  surrender  to  him, 
as  his  successor  in  office,  all  unadministered  assets 
belonging  to  the  several  estates  aforesaid.  This 
Ix)ague  refused  to  do,  claiming  that  it  was  his  right 
and  duty  to  finally  settle  and  wind  up  said  estates 
in  due  course  of  administration,  as  would  a  private 
administrator. 

Thereupon  Thornton,  on  January  17,  1895,  tiled 
his  {petition  in  the  Probate  Court,  stating  the  fore- 
going facts,  with  some  ela}x)ration,  and  praying  the 
Court  to  compel  the  action  by  Loague  which  peti- 
tioner   had,    without   success,    requested. 

Loague  demurred  to  the  jXDtition,  and  for  cause  of 
demurrer  said  that  he  was  entitled,  imder  the  law, 
to  finallv  administer  all  estates  whose  administration 
he  had  undertaken,  notwithstanding  Thornton's  elec- 
tion. The  demurrer  w^as  sustained  and  the  petition 
dismissed.     Thornton   ai)i>ealed. 

Section  645  of  the  Code  (M.  &  V.),  under  w^hich 
both  Loague  and  Thornton  were  elected,  emiww^ers 
the   various   County  Courts   of   the   State,   in  (luarterlj- 
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session,  to  elect  for  each  county  a  public  adminis- 
trator, who  shall  hold  his  ''office  for  four  years;" 
and  §  548,  under  which  Loague  received  his  letters, 
directs  that  the  person  so  selected  shall,  in  the  cases 
therein  enumerated,  promptly  enter  upon  the  adminis- 
tration of  the  particular  estates  contemplated,  after 
'^  first  applying  to  the  County  or  Probate  Court  hav- 
ing jurisdiction,  for  the  necessary  letters  of  adminis- 
tration/' 

When  the  administration  so  assumed  shall  terminate, 
or  what  effect  the  election  of  one  public  administrator 
as  regular  successor  to  a  former  one  will  have  upon 
the  rights  and  duties  of  the  predecessor,  imder  letters 
granted  to  him,  is  not  provided.  Section  545,  which 
fixes  the  term  of  office,  does  not,  of  itself,  give,  or 
authorize  the  Courts  to  give,  an  absolute  right  of 
administration.  It  only  authorizes  an  election,  and 
confers  upon  the  person  elected  a  preferential  right 
to  apply  for  and  receive  letters  of  administration 
upon  certain  estates  separately,  under  and  by  virtue 
of  §  548.  Until  he  has  done  this,  he  cannot  right- 
fully do  anything  in  the  actual  administration  of  any 
estate. 

The  four  years'  limitation  prescribed  in  Jj  545  relates 
alone  to  the  time  within  which  the  elected  i^erson 
shall  have  preference  in  applying  for  and  receiving 
letters,  and  has  no  reference  to  the  time  within 
which  his  rights  and  duties,  under  those  letters,  shall 
end.  As  to  the  latter,  there  is  no  provision  in  so 
many    words. .   Nothing    is    said    in    §  545,     nor    else- 
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where  in  our  law,  a))out  the  surrender  of  attHeU^ 
by  one  public  adniinlHtrator  to  another  one,  and  the 
Courts  can  make  no  such  re({uireuient,  uniess  it  \)e 
for  some  dis<iualifying  cause,  such  as  would  justify- 
the   removal   of   any   administrator. 

Section  546  declares  that  public  administrators 
''shall,  in  all  things,  Iw  governed  by,  and  l)e  subject 
to,  all  the  laws,  rules,  duties  and  penalties,  presiTibed 
by  law  for  the  jjovernment  of  other  administrators, 
and  the  management  and  settlement  of  estates;''  and 
;{ 551  i)rovides  that  they  "shall  have  all  the  pow- 
ers,  and  shall  receive  the  same  compensation,  that 
other  administrators  now  have  and  possess  and  re- 
ceive for  their   services/' 

These  two  sections  declare  broadly  that  public  ail- 
ministrators  shall,  in  all  things,  have  the  same  legal 
Htatu^  as  other  administrators  have.  Other  adminis- 
trators have  the  right  to  finally  administer  and  settle 
all  estates  upon  which  letters  are  pro}>erly  granted  to 
them,  and  public  administrators  have  the  same  right. 
Either  a  private  or  a  •  public  administrator  may  for- 
feit that  right  and  subject  himself  to  removal,  but 
neither  can  be  removed  without  cause  other  than  the 
mere    lapse  of  time. 

Affirmed. 
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Nugent  v.  Allen. 
{JiK'l'iion.     May  30,    1895.) 

1.  PARTNEBsiur.     Partners  nuUwrlty  over  cutHets  uf  dij^nolved  Jinn. 

A  member  of  a  dissolved  firm  has  implied  authority  to  offset  a 
firm  claim  against  a  debt  due  from  him  to  the  firm  debtor, 
where  such  claim  has  been  in  his  possession  for  over  twenty 
years,  with  unlimited  power  and  discretion  in  him  as  to  its 
manag'ement  and  mode  of  collection,  and  his  financial  condi- 
tion has  been  such  during  that  time  that  his  former  partners 
would  not  have  questioned  his  right  to  collect  the  claim  in 
that  manner.     (Pont,  p,  103.) 

2.  Samk.     Appllctithm  of  oHHctH  of  firm  to  paHner'n  Individual  deijt. 

Payment  of  an  individual  debt  by  a  partner  out  of  the  partner- 
ship assets  will  be  held  good  as  against  the  other  members  of 
the  firm,  where  they  expressly  or  impliedly  assent  thereto  or 
af tei-wards  ratify  it.     {PohU  pp.  103,  104. ) 

Case  cited  and  approved:  12  Pet.,  221. 

Cited  and  distinguished:  Rogers  u.  Betterton,  93  Tenn..  635. 

3.  Samk.     Estoppel  of  partners  by  their  Uwhes. 

Members  of  a  dissolved  firm  are  estopped  to  question  the  au- 
thority of  another  member  to  consent  to  a  decree  setting  off  a 
judgment  upon  a  firm  claim  which  he  had  held  for  collection 
for  over  twenty  years  against  a  judgment  upon  his  individual 
debt,  by  a  bill  to  set  it  aside  filed  two  and  a  half  years  after 
it  was  rendered,  and  after  the  affirmance  of  the  judgment 
against  him,  where  he  is  insolvent,  and  has,  in  the  meantime, 
because  of  the  offset,  given  no  bond  for  the  judgment  on  the 
appeal.     {Post,  pp.  105,  106.) 

4.  SA>fK.    Partners^  interests  in  assets  of  dissolved  firm. 

An  agreement  by  the  members  of  a  dissolved  firm  that  their  in- 
terests in  the  uncollected  assets  shall  be  in  certain  proportions 
does  not  make  each  member  the  owner  of  an  aliquot  part  of 
a  particular  claim,  where  collections  have  been  made  by  each 
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member  and   there   has  been  no   settlement  between  them. 

{PoKt,  pp.  /a>.  UMt. ) 

5.   Samk.     AHH(4jnfnent  nf  tlnn  aMnctM  (nvffcrtual.  when. 

An  assignee  under  a  voluntary  assignment,  or  one  upon  a  past 
consideration,  of  the  interest  of  a  member  of  a  dissolved  firm 
in  a  firm  claim,  cannot  recover  there<m  where  her  assig'nor, 
who  was  another  member  of  the  firm,  acquired  such  interest 
after  he  had,  without  authority  as  to  his  former  partners,  con- 
sented to  a  decree  setting-  off  such  claim  against  an  individual 
indebtedness  due  from  him.     (i'o«/,  p.  107.) 


FROM    SHELBY 


Appeal  from  Chancery  Court  of  Shelby  County, 
John   L.    T.    Sneed,    Ch. 

Smith  &  Trezevant  and  Turley  &  Wright  for 
Nugent. 

Wm.    M.    Randolph   &   Sons   for   Allen. 

Wilkes,  J.  The  present  ease  is  an  offshoot  of 
the  case  of  A/Ien  v.  Shanh^^  re[)orted  in  6  Pickle, 
359.  In  that  case  it  was  by  this  Court  decreed,  in 
substantial  affirmance  of  the  decree  below,  among 
other  things,  that  Thos.  H.  Allen  was  indebted  to 
the  estate  of  Dr.  Lewis  Shanks,  growing  out  of  his 
acts  as  one  of  the  executors,  in  the  sum  of  $38,- 
678.28,  and  that  the  estate  was  indebted  to  the  firm 
of  Thos.  H.  and  J.  M.  Allen  &  Co.  in  the  sum 
of   $40,604.55. 
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While  the  cause  was  pending  in  the  Court  below, 
prior  to  this  appeal,  and  on  January  15,  1891,  a  decree 
had  been  entered  substantially  to  the  effect  that  Thos. 
H.  Allen  was  the  surviving  partner  of  the  firm  of 
Thos.  H.  and  J.  M.  Allen  &  Co.,  and  the  repre- 
sentative thereof,  and  entitled  to  control  the  judg- 
ment in  favor  of  the  firm,  and  that  all  parties  inter- 
ested  having  consented  thereto,  it  was  ordered  and 
decreed  that  the  two  judgments  be  set  off,  leaving  a 
balance  in  favor  of  the  firm  of  $1,655.52,  after  com- 
puting interest.  The  decree  recited  that  it  was  en- 
tered by  consent  of  Thos.  H.  Allen  and  all  other 
{)arties  in  interest  in  the  suit,  and  to  save  the  trouble 
and  expense  of  executing  the  decrees  separately,  and 
to  avoid  delay,  but  not  so  as  to  prejudice  the  rights 
of  either  party  on  appeal  or  writ  of  error  to  con- 
test  the   amount   found    due   bv   either. 

After  this  and  other  decrees  were  affirmed  in  this 
Court,  and  the  cause  remanded,  a  motion  was  made 
on  petition  filed  on  behalf  of  the  present  complain- 
ants for  the  relief  now  prayed  for,  which  was  re- 
fused and   the  *  petition  dismissed. 

The  present  bill  was  thereupon  filed,  June  19, 
1893,  by  Perry  Nugent  and  Eugene  Soniat,  the  lat- 
ter in  his  representative  capacity  as  syndic  in  in- 
solvency of  Jno.  B.  Lallande  against  Thos.  H.  Allen 
and  all  the  parties  interested  in  the  estate  of  Dr. 
Shanks,  and  J.  M.  Hill,  the  co-executor  with  Allen 
of  Shanks'  estate,  in  which  it  is  charged,  in  substance, 
that  the   decree   of   January    15,    1891,    purporting   to 
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l>e  by  consent,  was  not,  in  fact,  consented  to  by  the 
parties  interested  in  the  judgment  in  favor  of  Thos. 
H.  and  J.  M.  Allen  &  Co.,  and,  as  a  matter  of  law, 
was  not  warranted.  It  is  charged  that  complainants, 
Nugent  and  Lallande,  were  partners  with  Thos.  H. 
Allen  in  the  firm  of  Thos.  H.  and  J.  M.  Allen  & 
Co.;  that  each  had  a  specific  part  of  said  judgment, 
and  had  never  given  any  consent  or  authority  that 
their  interest  and  share  in  said  judgment  should  l>e 
offset  by  the  i>ersonal  judgment  against  Thos.  H. 
Allen,  and  that  the  result  of  the  consent  decree  was 
to  deprive  them  of  their  shares  and  interests  in  the 
judgment,  inasmuch  as  Allen  had  become,  and  per- 
haps was  insolvent  when  the  consent  decree  was  en- 
tered. Hill,  the  co-executor  with  Allen  of  Dr. 
Shanks'  estate,  died  before  the  convsent  decree  was 
rendered,  and  after  his  death  Allen  continued  t<>  act 
as  sole  executor.  The  wives  and  children  of  both 
Hill  and  Allen  are  interested  in  the  estate  of  Dr. 
Shanks,  as  they  (Hill  and  Allen)  were  sons-in-law  of 
Dr.    Shanks,    as    well   as    his   executors. 

The  bill  seeks  to  set  aside  the  consent  decree  of 
January  15,  1891,  and  the  decree  of  this  Court  af- 
firming the  same,  of  date  February  24,  1893,  at  least 
so  far  as  it  directs  the  firm's  judgment  to  be  set 
off  In  toto  against  the  individual  judgment  against 
Allen,  conceding,  however,  that  Allen's  interest  or 
share  in  the  same  may  be  so  set  off,  and  judgment 
is  asked  in  favor  of  each  for  his  proportionate  part 
of  said  firm   judgment,  and  for  a  sale  of    Dr.   Shanks^ 
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real  estate  to  pay  the  same.  The  Chancellor  granted 
relief,  and  gave  judgment,  substantially  as  prayed,  in 
favor  of  complainant  Nugent  for  twenty -eight  per 
cent,  of  the  firm  judgment,  and  in  favor  of  Soniat, 
syndic  of  Lallande,  for  eleven  per  cent,  of  the  same, 
the  latter  to  inure  to  the  use  of  Mrs.  Ellen  H. 
Allen,  the  wife  of  Thos.  H.  Allen,  the  decree  re- 
citing that  the  interest  of  Lallande  had,  since  the 
filing  of  the  bill,  been  sold  and  transferred  by  his 
syndic  to  Mrs.  Allen,  through  Thos.  H.  Allen,  her 
husband,  in  consideration  of  her  having  previously 
released  certain  claims  to  homestead  and  dower  in 
lands  in  Arkansas,  for  the  l)enetit  of  Allen's  creditors. 

From  this  decree  all  the  defendants,'  except  Allen 
and  Jno.  C.  Latham,  appealed,  and  they  have  as- 
signed errors. 

Without  taking  up  the  asi^ignments  in  detail,  we 
only  state  the  substance  of  the  contention  by  each. 
Defendants  insist  that  Nugent  and  Lallande  were,  as 
a  matter  of  fact  and  law,  represented  by  Thos.  H. 
Allen  in  the  matter  of  the  consent  decree,  and  that 
the  set-off  w^as  authorized  by  the  express  or  implied 
assent  and  authority  of  all  the  partners  of  Thos.  H. 
and  J.  M.  Allen  &  Co.;  that,  independent  of  any 
express  authority,  Thos.  H.  Allen,  as  surviving  and 
liquidating  partner,  with  full  control  and  unlimited 
l)Ower  to  collect  the  judgment,  had  a  right  to  make 
the  offset  and  •  agree  to  the  decree,  and  it  will  l)e 
binding,  unless  actual  fraud  is  shown  in  its  procure- 
ment;   that   Nugent   and    Lallande,    by    seeking   to   ob- 
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tain  the  l)enefite  of  the  decree,  are  estoi)i^ed  to  deny 
their  consent  throujrh  Allen,  their  agent;  that  no  ac- 
tual fraud  appears  on  the  face  of  the  decree,  nor 
'does  the  proof  show  such  a  state  of  facts  as  amounts 
to  fraud;  that  complainants  have  })oen  guilty  of  laches 
in  allowing  the  consent  decree  to  l)e  entered  in  the 
Court  below  and  affirmed  in  this  Court,  and  to  stand 
unobjected  to  for  more  than  two  years,  until  the 
insolvency  of  Allen  has  oj^erated  to  the  detriment  of 
the  devisees  and  legatees  of  Dr.  Shanks;  that  they 
are  barred  bv  the  statute  of  limitations  unless  they 
come  in  under  and  accept  the  decrees  obtained  by 
Allen  for  their  l>enefit;  that  they  cannot  recover  pro- 
jx)rtionate  aitiounts  of  the  judgment  in  favor  of  the 
firm,  but  it  can  only  Ih)  sued  for  as  an  entirety; 
that  the  proceedings  by  which  the  claim  of  Lallamle 
was  vested  in  Soniat  as  syndic,  and  through  him  in 
Mrs.  Allen,  conferred  no  right  of  recovery  in  either 
of  them  beyond  the  State  of  Louisiana,  where  the 
proceedings   were   had. 

On  the  other  hand,  complainants  contend  that,  as  a 
matter  of  fact,  Allen  did  not  consent  to  the  decree 
either  for  himself  or  for  them;  that  he  had  no  au- 
thority, in  law  or  fact,  to  assent  to  such  decree  as 
to  their  shares  in  the  Shanks  judgment;  that  the  rel- 
ative rights  of  the  partners  having  been  previously 
fixed  l>y  them  in  certain  proportions,  they  had  a  right 
to  recover  in  such  proj)ortions ;  that  all  parties  in  in- 
terest knew  that  the  claim  l)elonged  to  the  firm,  and 
not   to   Allen     individually,    and    that    the    attempt   to 
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make  such  offset  was  a  fraud  upon  them  to  the  ex- 
tent of    their   interests. 

While  there  is  conflict  in  the  testimony  on  some 
material  points,  it  satisfactorily  .appears  that  the  claims 
of  T.  H.  and  J.  M.  Allen  &  Co.  against  the  estate 
of  Dr.  Shanks  were  placed  in  the  hands  of  Thos. 
H.  Allen  by  his  partners  for  collection  prior  to  March, 
1869,  and  with  unlimited  power  and  discretion  as  to 
their  management  and  mode  of  collection.  The  firm 
had  dissolved,  and  at  that  time,  and  for  long  years 
afterward,  Allen  was  a  man  of  great  wealth,  unlim- 
ited credit,  and  unbounded  confidence.  His  assump- 
tion of  the  debt  as  his  own,  and  to  be  accounted 
for  by  him,  would  have  been  agreeable  to  the  part- 
ners at  any  time.  He  had  it  thus  under  his  man- 
agement  for  over  twenty  years,  and  so  unlimited  was 
his  authority  and  discretion,  that  Mr.  Nugent  states 
he  had  almost  lost  sight  of  it,  and  his  right  to  col- 
lect it  by  offset,  or  in  any  other  way,  during  this 
time,  would  not  have  been  questioned.  If  he  did 
not  have  express  authority,  under  these  circumstances 
and  facts  he  had  implied  authority  to  make  any 
kind  of  settlement  or  collection,  by  offset  or  other- 
w^ise,  that  he  saw  proper,  and  the  parties  dealing 
with  him  were  well  warranted  in  so  believing,  under 
the  unlimited  and  unquestioned  authority  exercised  by 
him,  without  protest  or  question  from  his  partners  for 
more  than   twenty   years. 

It  is  a  general  rule  of  law  that  one  partner  may 
not  use  the  partnership  assets  in  payment  of   his  indi- 
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vidual  debt,  })iit  if  the  copartners  expressly  or  impliedly 
assent  thereto,  or  afterwards  ratify  the  act,  the  pay- 
ment will  be  held  good.  Rofjern  it  Sonm  v.  Batchehrr  - 
et  aL^  12  Peters,  221;  Rogen^  v.  lictterfon  <4  al.,  9 
Pick.,  635,  and  cases  cited.  The  present  case  is  dis- 
tinguished from  the  case  last  above  (^ited,  in  that,  in 
the  9  Pickle  case,  there  was  ho  ex*{)ress  author- 
ity given  to  use  the  firm  assets  by  the  individual 
partner,  but  all  the  facts  negatived  the  idea  of  such 
authoritv,  and  the  transaction  amounted  to  a  fraud- 
ulent  appropriation  of  the  firm's  assets  to  a  partner ^s 
pre-existing  debt. 

But  in  this  case  there  can  be  no  actual  fraud, 
and,  under  the  facts,  no  constructive  or  legal  fraud. 
It  is  urged  that  this  fraud  arose  out  of  the  repre- 
sentation made  in  the  decree  that  Thos.  H.  Allen  was 
the  surviving  partner  of  the  firm,  and  had  control 
of  the  claim  with  authority  to  make  the  set-off.  The 
claim  was  originally  filed  in  the  name  of  Thos.  H. 
and  J.  M.  Allen,  without  adding  ''&  Co."  to  the  . 
name  of  the  creditor,  but  no  fraud  is  predicated  of 
this  filing,  and  it  seems  to  have  been  but  a  cler- 
ical omission.  J.  M.  Allen  had  died,  and  Thos.  H. 
Allen  was  treated  as  the  surviving  partner,  and  was 
so  believed  to  be  not  only  by  the  other  parties  to 
the  suit,  but  also  by  the  attorneys  who  represented 
Thos.  H.  Allen  and  the  firm,  for  thev  state  that 
they  did  not  know  that  complainants,  or  any  other 
person,  had  any  interest  in  the  judgment  except  Thos. 
H.    Allen   alone. 
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The  set-off  was  arranged  by  the  attorneys  of  Allen, 
to  obviate  the  trouble  and  delay  of  executing  sep- 
arate judgments  and  to  relieve  him  from  the  neces- 
sity of    giving   an   appeal    bond   to   cover   the    amount 

« 

of    the    judgment   against   him,    which,     otherwise,     he 
\vouId   have    l>een   required   to   give. 

Again,  we  are  of  opinion  complainants  have  been 
guilty  of  such  laches  in  making  their  claim  as  must 
estop  them  from  questioning  the  authority  of  Thos. 
H.  Allen  to  consent  to  such  decree,  and  must  l>e 
held  to  have  ratified  his  action  in  regard  to  it.  It 
is  evident  that  the  parties  interested  in  the  estiites 
of  Dr.  Shanks  and  Mr.  Hill  would  now  be  greatly 
prejudiced  by  setting  aside  the  consent  decrree,  inas- 
much as  the  judgment  against  Thos.  H.  Allen  c;in- 
not  now  be  collected  on  account  of  his  insolvency, 
and,  in  consequence  of  the  offset,  he  did  not  give  a 
l>ond  on  ap]>eal  to  cover  the  amount  of  the  judg- 
ment. Their  bill  was  not  filed  until  two  vears  and 
six  months  after  the  consent  decree  had  l)een  ren- 
dered, and  until  after  it  had  been  affirmed  in*  this 
Court,  and  vet  the  firm  of  Thos.  H.  and  J.  M. 
*\llen  &  Co.  was  dissolved  in  1876,  and  their  claim 
tiled  for  payment  in  1869.  The  firm  has  never  been 
wound  up,  and  Mr.  Nugent,  in  his  deposition,  says 
it  cannot  be  until  the  assets  are  settled,  which  mav 
take  a  hundred  years,  unless  the  pai'tners  can  sell 
out  to  each  other.  He  states  that  the  firm  had  real 
estate  and  more  than  )?500,00()  uncollected  claims, 
which    have     never     been    divided.        Collections    have 
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Ijeen  made  by  each  partner  of  these  assets,  and  while 
there  have  been  distrn)utions  of  these  collections  from 
time  to  time,  there  has  been  no  settlement  between 
the  partners,  they  only  agreeing  that  their  Interests  in 
the  uncollected  assets  should  l)e  in  certain  j)ropor- 
tions,  the  same  as  recited  in  the  Chancellor's  decree. 
It  may  Ije  that,  on  a  settlement,  Thos.  H.  .Allen 
will  be  entitled  to  the  full  amount  used  in  set-off 
with  Dr.  Shanks'  estate.  How  this  mav  l)e  we  can- 
not  tell,  but  it  is  evident  that  the  claim  belongs  to 
the  firm  as  an  entirety,  and  not  in  ali(|Uot  parts  to 
the  several  partners.  There  in  one  question  of  fact 
strongly  controverted  in  the  record,  and  that  is, 
whether  Thos.  H.  Allen,  as  a  matter  of  fact,  did 
agree  to  the  consent  decree  of  January  19,  1891. 
His  own  version  is,  that  if  he  did  so,  it  was  under 
a  misapprehension  of  its  contents,  and  that  he  only 
intended  to  authorize  his  share  of  the  judgment  to 
be  used  in  offset,  and  did  not  authorize  a  similar 
application  of  the  shares  of  his  partners,  Nugent  and 
Lallftnde. 

As  opi)osed  to  this  version,  we  have  the  recitals 
in  the  decree,  and  the  fact  that  on  api^eal  he  was 
only  required  to  give  l)ond  in  the  sum  of  $1,000, 
sufficient  to  cover  cost,  >)ut  not  the  debt  if  not  set  off, 
and  also  the  statement  of  his  attorneys  that  he  fully 
understood  the  terms  of  the  decree,  and  authorized 
and  consented  to  it,  as  well  as  their  statements  that 
he  represented  that  he  had  the  right  so  to  do,  and 
their  ignorance  that   any  other  persons   were  interested 
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in  the  judgment.  Certainly,  by  the  course  of  dealing, 
all  other  parties  were  led  to  believe  that  he  was  either 
the  sole  owner  of  the  judgment,  or  had  full  power 
to  control  it.  We  need  not  enlarge  on  this  feature 
of  the  ease,  as  we  are  fully  satisfied  he  gave  his 
consent  to  the  decree  according  to  its  terms,  and  was, 
cither  expressly  or  by  implication,  authorized  to  con- 
Hent   for   his   partners,    and   did   so. 

In  no  event  could  Mrs.  Allen  be  allowed  to  re- 
cover. If  we  grant  that  the  proceedings  in  Louis- 
iana were  valid,  and  had  any  force  beyond  the  State, 
still,  it  clearly  appears  that,  after  Thos.  H.  Allen 
had  consented  to  set  oflf  the  judgment  in  favor  of 
the  firm  against  the  Shanks  judgment,  he  lx)ught  this 
interest  of  Lallande's  at  insolvent  sale,  and  paid  for 
it  with  his  own  funds,  and  then  assigned  it  to  his 
wife,  Mrs.  Allen,  in  consideration  of  her*  having  pre- 
vioiislv-  waived  certain  rights  of  homestead  and  dower 
in  lands  in  Arkansas,  which  he  had  conveyed  for  the 
Ijenefit  of  his  creditors.  The  transaction  was  virtually 
a  transfer  from  the  husband  to  the  wife  (for  a  vol- 
untary, or,  at  least,  a  past,  consideration)  of  this  in- 
terest,  which  he  had  previously  authorized  to  be  set 
off  and  extinguished.  Having  vested  in  him  by  his 
purchase  and  payment  of  the  i)rice,  it  must  go  as 
he  had  previously  directed,  in  set  off  of  the  Shanks 
decree  to  its  full  extent,  and  Mrs.  Allen  has  no  right 
of  recovery  in  her.  The  decree  of  the  Chancellor 
is  erroneous,  and  it  is  reversed  and  the  bill  dismissed 
with   costs. 
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NloNAGHAN  V.   MEMPHIS  FaIK,   ETC, ,  (Jo. 

(JackHon.     May  30,   1895.) 

1.  Easement.     Ahtm(Umment  of. 

An  easement  in  lands  originally  laid  out  by  adjoinin^^  owners  as 
a  street,  but  never  used  as  such,  will  be  presumed  to  have  l>een 
abandoned  by  the  dominant  owner,  who,  for  more  than  thirty 
rears,  incloses  and  obstructs  a  material  part  of  its  width  with 
a  fence,  and  makes  and  claims  no  use  of  the  remaining  part 
during"  that  time.     {Pintt.  pp.  109-11'J.) 

Cases  cited:  17  Am.  Dec,  710:  10  Harb.,  150:  140  Mass.,  •*54;  44 
Am.  Dec,  399:  5  (Jray,  409;  123  Mass.,  155:  16  Harb.,  184;  10 
Wend.,  531. 

2.  Same.     EmK^pikI  Ut  claim. 

One  who,  for  more  than  thirty  years  has  maintained  a  fence 
standing  twelve  feet  out  in  an  alleg'ed  street,  created  by  agree- 
ment of  adjoining  landowners,  but  never  accepted  by  the 
public,  cannot  obtain  the  aid  of  the  Court  to  open  up  such 
street  as  against  a  person  owning  property  on  the  other  side 
thereof  and  embracing*  part  of  the  street,  who  purchased  while 
the  street  was  thus  obstructed,  in  ignorance  of  the  former's 
contention  that  the  street  existed,  and  built  a  fence  up  to  his 
without  objection  or  notice  from  him  of  the  existence  of  the 
street.     (Pout  pp.  it2-lU.) 
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John   L.    T.    Sneed,    Ch. 
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Wm.    M.    Randolph   &   Sons  for    Monaghan. 
Morgan   &    McFarland   for   Company. 

Wilkes,  J.  The  bill  in  this  cause  seeks  to  open 
up  Chestnut  Street,  in  front  of  complainant's  property, 
and  to  recover  damages  for  obstructing  it.  The 
answer  denies  the  existence  of  the  street,  and,  es- 
jiecially,    the   right   of   complainant   to   have  it  oi)ened. 

On  the  hearing,  the  Chancellor  decreed  that  com- 
plainant was  entitled  to  no  relief,  and  dismissed  his 
bill,  and  complainant  appealed  and  has  assigned  errors. 

Complainant  owns  two  lots  of  land  on  east  side 
of  C*hestnut  Street,  lying  contiguous,  one  containing 
nineteen  acres,  and  the  other,  to  the  south  of  it, 
containing  ten  acres,  near  the  city  of  Memphis.  The 
street  claimed  by  complainant,  is  closed  in  front  of 
the  nineteen  acres  and  in  front  of  one-half  the  ten 
acres. 

Complainant's  insistence  is  that  the  street  exists 
Uy  virtue  of  a  dedication  to  the  public,  and  also 
under  a  written  agreement  between  former  owners  to 
()|)en  up  a  street,  as  now  contended  for,  to  be  thirty- 
six  feet  wide,  and  a  plat  of  the  proposed  street  and 
surroundings  was  prepared  and  caused  to  be  registered 
in  Shelby  County.  Under  this  agreement,  twelve 
feet  of  the  street  was  to  be  given  by  Swayne,  the 
owner  of  the  land  east  of  the  ten  acres,  and  twenty- 
four  feet  by  Thomas,  the  owner  of  the  land  on  the 
west,  up  to  Thomas'  line,  when  the  entire  thirty-six 
feet  was   to   be   opened   up   as    an    extension    through 
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Thomas'  premiBes.  Complainant  holds  the  ten  acres 
under  Swavne  and  the  nineteen  aeres  under  Thouias, 
and    defendants    hold    indirectly    under    Thomas    alone. 

Defendant's  contention  is,  that  the  street  was 
never,  in  fact,  oj)ened  through  Thomas'  premises, 
was  never  accepted  and  used  by  the  pu})lic,  and  that 
complainant,  and  those  under  whom  he  claims,  have 
never  given  the  twelve  feet,  but  that  complainant 
has  now,  and  has  had  all  the  while,  this  twelve- 
foot  strip  inclosed,  and,  hence,  can  have  no  relief. 
Complainant  admits  this,  Imt  insists  that  it  has 
l)een  inclosed  by  mistake,  and  in  ignorance  of  the 
exact  location  of  the  line  of  the  street.  There  is 
no  offer  in  the  pleadings  to  surrender  and  ojKjn  up 
this  strip,  nor  can  we  tind  such  offer  in  the  record 
in  the  Court  l^elow,  but  in  the  argument  in  this 
Court  a  readiness  to  surrender  is  averred,  and  com- 
plainant insists  that,  in  any  event,  he  has  an  ease- 
ment in  the  proposed  street  as  a  private  right  of 
way,    if   not   a   public    street. 

It  appears  that,  while  the  written  agreement  in  re- 
gard to  the  street  was  made  as  early  as  1856,  the 
j)lat  relied  on  was  not  made  until  IS 72,  and  there 
is  no  proof  that,  under  this  plat,  any  lots  were  sold 
to   front   on   this   proposed   street. 

The  defendant  association  bought  its  premises  when 
the  street  was  thus  closed  and  the  fence  of  com- 
plainant standing  in  it,  and  without  any  notice  that 
a   street   was   claimed  to  extend  through  the  premises. 

We   think   that   the   decided   weight  of   evidence   is. 
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that  the  street  was  never  oi)ened  up  and  dedicated 
through  the  Thomas  premises,  and  never  used  as 
jjuch  by  the  public.  There  was  occasional  passing 
across  these  premises  in  a  diagonal  direction,  as  is 
usual  in  cavse  of  commons  left  wholly  or  partially 
unfenced. 

The  street  was  never  worked  by  any  municipal  or 
county  authorities,  and  at  the  point  where  it  was 
said  to  enter  the  Thomas  premises,  was  virtually  im- 
(lassable.  It  remained  in  this  condition  for  a  long 
num])er   of    years,    during!:   which    the    lands    on    either 

,.7  ^ 

side  of  the  partition  fence  were  cultivated  up  to  the 
fenc«,  and  was  virtually  in  this  condition  when  de- 
fendant bought,  complainant's  fence  then  standing 
twelve  feet  out  in  the  proposed  street,  where  it  had 
been  maintained  by  him  and  former  owners  for  thirty 
years  or  more.  When  defendant  ])ought,  it  fenced  lip 
to  this  line,  and  oj^ened  its  premises  as  an  ex{)osition 
and    fair   grounds. 

Neither  the  conveyance  to  complainant,  nor  to  those 
under  whom  he  claims,  calls  for  or  mentions  this 
street  at  any  point  north  of  Maple  Street,  or  rather 
the   south    line   of    what   is   called   the   White    tract. 

We  are  unable  to  see  how  complainant  can  receive 
any  aid  from  the  Court  to  open  up  a  street  or  pri- 
vate way,  and  remove  obstructions  from  it,  when  he 
himself  is,  and  all  the  while  has  been,  obstructing 
and  closing  it  for  more  than  thirty  years,  and  es- 
pecially must  this  be  so  when  defendant  bought  its 
property   in    ignorance    of    the    complainant's    conten- 
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tion  that  a  street  or  way  existed  at  the  ))Iace,  and 
built  its  fenee  alonfTfiide  complainant's  without  ohjee- 
tion,  or  notice  from  complainant  of  sucli  a  street  or 
wav.  It  is  analo^rous  to  the  case  of  a  man  stand- 
ing  })V  and  seeing  another  })uild  upon  and  occuj>v 
his  ])remises  under  a  claim  of  right,  and  without 
olijection.  In  this  case,  complainant  actively  misleads 
defendant  by  himself  occui)ying  and  closing  up  the 
street  and  a])andoning  his  claim  to  it.  There  is  noth- 
ing in  the  Thomas  claim  of  title  to  give  defendants 
who  hold  under  it  any  notice  of  a  street  or  wav 
excei)t  the  old  original  agreement  referred  to,  which 
does  not  api)ear  to  have  ever  l)een  acted  ujwn  by 
oj)ening  the  pro})osed  street  north  of  Maple  Street  to 
the  public,  and  which  complainant  had  exj)ressly  re- 
pudiated and  abandoned  by  himself  closing  and  oc- 
cupying the  street.  Treating  the  right  of  way  as 
a  j)ersonal  right  under  the  agreement,  it  is  an  ease- 
ment, and  it  is  well-settled  law  that  an  easement  may 
l>e  abandoned,  and  this  abandonment  will  Ih)  presumed 
from  acts  of  the  dominant  owner  inconsistent  with 
its  future  enjoyment,  and  this  is  true  w^hen  the  ease- 
ment is  acquired  by  grant  as  well  as  when  it  exists 
by  prescription,  since,  in  all  cases  of  prescription,  the 
law  presumes  a  grant  at  some  former  time,  and  it 
will  also  be  presimied  from  nonuser  when  the  right 
arises  l)y  prescription,  if  such  nonuser  continues  a 
sufficient   time. 

When   the   act   which   prevents   the   servitude    is   bj^ 
the   i)arty    to    whom    the  servitude  is  due,  it  is  wholly 
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extinguished,  but  when  it  is  by  a  third  person  it  is 
only  suspended.  Taylor  v.  Tlarnpton^  4  McCord, 
61  (17  Am.  Dec,  710);  Jewett  v.  Jewetty  16  Barb., 
150;  6  Am.  &  Eng.  Enc.  L.,  p.  148,  note.  And 
while  it  is  true,  as  a  general  rule,  that  an  interest 
in  real  estate  cannot  be  conveyed  except  by  deed, 
it  is  well  settled  that  an  owner  of  a  right  of  way 
or  other  easement  may,  without  .deed,  abandon  his 
right  so  as  to  relieve  the  servient  estate  of  the  in- 
cumbrance. Kuig  V.  Mitrphy^  140  Mass.,  254; 
Difer  V.  S((  fid  ford,  9  Met.,  395  (44  Am.  Dec, 
'^99);  Pope  v.  Devereaj*,  5  Gray,  409;  Canny  v. 
Andrtf^rs,  123  Mass.,  155;  Cram  v.  J^qx^  16  Barb., 
Uh    Corning   v.     GonJd,    16    Wend.,    531. 

In  the  latter  case  the  easement,  which  was  the 
right  to  use  an  alley,  was  based  upon  deed  and 
prescription  both.  Many  cases  are  cited  and  com- 
mented on.  The  facts  make  the  case  very  similar 
to  this,  as  one  owner  had  occupied  a  part  of  the 
alley  with  a  fence  and  house,  and  sought  still  to 
keep  the  alley  oi^en  and  unobstructed  by  the  adjacent 
owner.  The  Court  laid  down  the  law  fully,  and  the 
reason  for  it,  and  said:  '* There  is  no  question  that 
the  way  has  been  partially  obstructed  by  permanent 
erections  on  the  side  of  the  plaintiff.  Its  use  has 
l)een  seriously  narrowed,  not  to  say  destroyed.  The 
way  or  alley  was  an  entire  thing,  and  if  divided  or 
extinguished  in  part  by  the  act  of  the  party,  it  is 
an  extinffuishment  of  the  whole.  .  .  I  am  inclined 
to  think    the   encroachment    by   the    (plaintiff's)    build- 

S-ll  p 
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ing  alone  would  have  worked  a  complete  extinguish- 
ment, but  the  fence  (built  by  him)  in  the  center  was 
a  most  unequivocal  act  by  all  the  authorities.'' 
Cases  to  the  same  effect  might  l)e  multiplied,  but 
this   one  in    16    Wendel    is   strictly    in    ix)int. 

We   think   the   Chancellor   was    correct    in   refusingr 
any   relief,   and    his   decree   is   affirmed    with   costs. 
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(Jacl'wn.       June    4,    1895.) 

i 

1-  Husband  and  Wife.     EsUite  by  entirety. 

The  character  and  incidents  of  an  estate,  as  one  by  entirety,  is 
not  changed  by  a  provision  in  the  deed  creating  it,  that  in  the 
event  the  wife  survives  the  husband  **she  shall  have  the  use 
and  enjoyment"  of  the  land,  and  **at  her  death  the  estate  in 
remainder  is  to  go  to  her  children  by  the  said  "  husband. 
{Post,  pp.  lie,  117.) 

Ca.ses  cited  and  approved:  2  Wm.  Black,  1313;  27  Pa.  St.,  504;  49 
Barb.,  155;  5  Halsted,  42. 

2.  Same.     Same. 

The  purchaser,  at  execution  sale  made  for  the  husband's  debts, 
of  lands  held  as  an  estate  by  entirety  cannot  obtain  possession 
of  the  lands  or  of  their  rents  and  profits  during  the  joint  lives 
of  husband  and  wife,  or  at  all,  if  the  wife  proves  the  survivor. 
{Poist.  pp.  118-123.) 

Code  construed:  §  3338  (M.  &  V.);  §  2481  (T.  &  S.). 

Cases  cited  and  distinguished:  Ames  v.  Norman,  4  Sneed,  683; 
Jackson  v.  Shelton,  89  Tenn.,  82;  Hopkins  v.  Fowlkes,  92 
Tenn.,  697. 


FROM     SHELBY. 


Appeal    from    Chancery   Court    of    Shelby   County. 
John  L.    T.    Sneed,    Ch. 

Tho8.    H.    Jackson   and   D.    E.    Myers   for  Manu- 
facturing Company. 
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Smith  &  Trezevant  and  Metcalf  &  Walker  for 
Collier. 

Beard,  J.  In  1886  a  deed  reciting  a  valuable 
consideration  was  made  and  delivered  to  the  defend- 
ants, \V.  A.  and  Alice  T.  Collier,  conveying  to 
them,  as  husband .  and  wife,  the  real  estate  which  is 
the  subject  of  this.  suit.  Some  time  thereafter  the 
complainant  corporation,  teing  a  judgment  creditor  of 
the  husband,  caused  an  execution  to  be  issued  and 
levied  on  the  latter's  interest  in  this  real  estate,  and, 
at  the  sale  subsequent!}^  made  by  virtue  of  this  levy, 
Ijecame  a  purchaser  of  the  same.  Having  received 
a  deed  from  the  Sheriff,  this  bill  was  filed  seeking 
the  aid  of  the  Chancery  Court  to  eject  Collier  and 
wife  from,  and  to  place  complainant  in  possession  of, 
the   entire   property. 

The  first  question  presented  for  our  consideration 
is,  What  interest  did  these  defendants  take  under 
the  deed  of  1886  i  As  it,  by  express  terms,  con- 
veyed this  property  to  these  two  grantees,  as  hus- 
band and  wife,  it  is  conceded  that  its  legal  effect  is 
to  create  in  them  an  estate  by  the  entirety,  unless 
it  be  that  a  limitation  imposed  upon  the  tenure  of 
Mrs.  Collier,  should  she  outlive  her  husband,  is  suf- 
ficient to  change  the  character  of  this  estate.  The 
clause  in  the  deed  in  which  this  limitation  is  found 
is  in  these  words,  viz.:  ^'In  the  event  she  shall 
survive  the  said  William  A.  Collier,  she  shall  have 
the   use   and    enjoyment   of   said    lands    and    improve- 
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ments,   and  the   rents,    issues,  and  profits  thereof,   and 

at    her   death    the    estate    in    remainder    is    to   go   to  ^^; 

her   children   by   the   said   W.    A.    Collier."  *    :y 

No   limitation   is   imposed    by   the    deed    upon    the  ,^ 

right   of    survivorship   of    either   the    huslmnd    or    the  " 

wife.    The   longest  liver,    as   between   them,    will   take  • 

the   whole.     The   limitation   is    upon  the  estate  of   the  ' 

wife    after    she    has    taken    by    survivorship,    and    is  » 

then  operative  only  in  the  event  she  should  die 
leaving   childi*en    of    herself    and   W.    A.    Collier   sur-  ;; 

viving.  In  other  words,  a  fee  in  an  estate  by  en- 
tirety is  granted  to  Collier  and  wife,  but  the  wife's 
fee  is  determinable  alone  upon  the  event  indicated, 
she  in  the  meantime  having  outlived  her  husband. 
Such  a  limitation  does  not  alter  or  modify  the  es- 
tate  which   the  granting   words  have   created. 

In  Coke  on  Littleton,  §  285,  in  speaking  of  joint 
tenancy,  it  is  said:  *^If  lands  be  given  to  two,  and 
to  the  heirs  of  one  of  them,  this  is  a  good  joyn- 
ture,  and  the  one  hath  a  freehold  and  the  other  a 
fee  simple,  and  if  he  who  hath  the  fee  dieth,  he 
which  hath  the  freehold  shall  have  the  entiretie  by 
survivor  for  term  of  life.  They  are  joint  tenants 
for  life,  and  the  fee  simple  is  in  one  of  them." 
And  the  authorities  agree  that  *'the  same  words  of 
conveyance  which  would  make  two  other  persons  joint 
tenants,  will  make  a  husband  and  wife  tenants  of 
the  entirety,  so  that  neither  can  sever  the  jointure, 
but  the  whole  must  accrue  to  the  survivor."  Gn'tm 
V.    King  J     2    Wm.    Black,     1213;    Mavtui   v.    Jacl'wn^ 
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27  Pa.  St.,  504;  Farmer*i"  Bank  v.  Gregory^  49 
Barb.,  156;  Dtno  v.  Ilardimhurq^  6  Halstcd,  42  (S.  C, 
18    Am.    Dec,    371);    3   Jarman   on    Wills,    120. 

The  estate  thus  granted  l>eing  an  estate  by  en- 
tirety, what  right  did  complainant  get  by  his  pur- 
chase  of   the   husband's   interest? 

That  complainant  could  cause  his  execution  to  be 
levied  on  this  interest,  and,  purchasing  at  the  sale 
under  this  levy,  could  place  itself  so  far  in  the 
room  and  stead  of  the  execution  debtor,  that,  if  un- 
redeemed, it  would  ultimately  come  into  possession 
of  the  whole  should  the  husband  outlive  the  wife, 
is  settled  law  in  this  State.  Anwi^  v.  Nirrman^  4 
Sneed,  683. 

Complainant,  however,  insists  that,  having  the 
Sheriff's  deed,  it  is  entitled  to  immediate  i)ossession 
of  the  whole  estate,  though  the  wife  is  still  alive, 
and  it  is  urged  that  this  is  equally  settled  by  our 
decisions. 

This  makes  necessary  an  examination  of  the  cases 
relied  upon  by  complainant  as  authority  for  this  posi- 
tion. Aiiiex  V.  Norman^  aupi'a^  is  the  leading  case. 
The  facts  there  were  that  a  deed  made  to  a  hus- 
band and  wife  created  in  them  an  estate  by  entirety 
in  certain  realty.  During  marriage  the  husband's 
interest  in  this  proi)erty  was  levied  upon  and  sold. 
Subsecjuently  the  wife  iile<l  her  l)ill  against  her  hus- 
band for  divorce,  and  joined  with  him,  as  a  defend- 
ant,  Norman,  who  as  a  judgment  creditor, .  had 
redeemed    from    the    execution    purchaser.       This    was 
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done  for  the  purpose  of  obtaining  a  decree  cancel- 
ing or  extinguishing  Norman's  title,  and  having  the 
land  settled  upon  complainant.  The  decree  thus 
asked  for  was  passed  by  the  Chancellor,  and  Nor- 
man brought  the  case  to  this  Court  for  review.  A 
careful  reading  of  the  reporter's  synopsis  of  the 
pleadings  and  evidence,  as  well  as  of  the  briefs  of 
the  respective  counsel,  fails  to  discover  any  intima- 
tion that  Norman  was  in  possession  of  the  land  in 
controversy,  or  that  complainant  was  out  of  posses- 
sion.  It  is  certain  that,  so  far  as  the  redeeming 
creditor  was  concerned,  the  suit  was  purely  defen- 
sive, a  defense  on  his  part  limited  to  the  title  ac- 
quired by  him  as  the  result  of  the  execution  sale. 
He  did  not  by  cross  bill  or  otherwise,  so  far  as 
the  reporter's  notes  or  argument  of  counsel  indicate, 
set  up  a  claim  to  possession  or  to  rents  and  profits. 
The  stress  of  his  contention  was  that  a  husband  has 
a  leviable  interest  in  an  estate  by  entirety,  which 
j>asses  to  the  purchaser  at  an  execution  sale,  and 
through  him  to  the  redeearing  creditor,  and  that 
the  interest  thus  acquired  by  the  latter  was  not 
affected  by  the  subsequent  divorce  of  the  husband 
and   wife. 

These  were  the  only  points  involved  in  that  case, 
and  this  Court,  upon  abundant  authority,  resolved 
both  of  them  in  favor  of  Norman,  and  reversed  the 
Chancellor  in  so  far  as  he  had  held  otherwise.  It 
is  true,  in  the  course  of  the  opinion,  that  the  learned 
Judsre    deliverinor    it    said:      ''The   defendant,    by    his 
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purchase,  became  invested  with  the  right  of  the  hus- 
band as  it 'existed  at  the  time  of  the  sale;  that  is, 
a  right  to  occupy  and  to  enjoy  the  profits  of  the 
land  as  owner  during  the  joint  lives  of  husband  and 
wife."  This  statement,  however,  was  not  called  for 
by  any  issue  in  the  case.  It  was,  therefore,  a  dictum  j 
and   not    controlling   as  authority. 

Jackson  V.  Sheltiyiij  5  Pick.,  82,  and  Hopkins  v. 
FmclkeSy  8  Pick.,  697,  also  relied  on  by  complain- 
ants, have  no  bearing  on  the  question  now  being  con- 
sidered. The  first  of  these  involved  the  right  of  a 
divorced  wife  to  a  homestead  in  property  held  with 
her  husband  prior  to  the  divorce,  as  an  estate  by 
entirety,  while  the  second  held  that  such  an  estate 
was  converted  into  a  tenancy  in  common  by  a  di- 
vorce  a  vi7iculo. 

We  think  it  apparent  that  the  furthest  limit 
to  which  this  Court  has  gone,  is  in  holding  that 
the  purchaser  of  the  husband's  interest  in  such  an 
estate  stands  in  his  shoes  so  far  as  ultimate  survivor- 
ship is  concerned,  but  that  the  question  of  the  pur- 
chaser's right  to  the  rents  and  profits  of  the  property 
pending  the  wife's  life  is  yet  an  open  one  in  this 
State. 

It  may  be  conceded  that,  at  common  law,  the 
husband,  during  coverture,  had  the  unlimited  right 
to  the  usufruct  of  this  estate,  and  that  he  could 
loan,  mortgage,  or  otherwise  make  a  valid  transfer 
of  the  possession  of  thfe  same.  J^airchild  v.  Char- 
tllleauit^   1  Pa.   St.,   181;    liarler  v.   IfarriH^   15  Wend., 
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617;    Jackson   v.    McCoiDielly    19   Wend.,    175;    BoIUh 
V.    Staie  Trmt    Co,,    27   N.    J.    Eq.,    300. 

This  right  necessarily  resulted  from  the  common 
law  view  of  the  effect  of  marriage  upon  the  wife's 
property  rights.  Marriage  conferred  upon  the  hus- 
band the  dominion  of  the  wife's  real  estate.  The  rents 
and  profits  belonged  to  him  jure,  nuiriti.  They  were 
not  only  under  his  personal  control,  but  they  could 
be  reached  by  his  creditors.  To  modify  this  rule, 
and  to  give  at  least  partial  protection  to  married 
women  owning  real  estate  against  the  creditors  of 
their  husbands,  as  well  as  against  husbands  them- 
selves, the  Act  of  1849-50,  embodied  in  §  3338  of 
the  Code  (M.  &  V.),  was  passed.  That  section  is 
as  follows:  '*The  interest  of  the  husband  in  the 
real  estate  of  his  wife  acquired  by  her 
shall  not  be  sold  or  disposed  of  by  virtue  of  any 
judgment;  .  .         .  nor   shall   the    husband 

and  wife  be  ejected  from,  or  dispossessed  of,  such 
real  estate  b^^  virtue  of  any  such  judgment,"  etc. 
That  this  section  will  protect  the  wife's  realty  when 
held  in  severalty  is  clear.  Does  it  not  also  protect 
her  interest  in  an  estate  held  in  entirety?  What  is 
this  estate?  As  was  said  in  Amen  v.  Norman,  mtpra, 
the  husband  and  wife,  in  such  an  estate,  "do  not 
take  in  joint  tenancy.  Constituting  one  legal  per- 
son, they  cannet  be  vested  with  separate  or  sepa- 
rable interests.  They  are  said,  therefore,  to  take 
by  entireties;  that  each  is  seized  of  the  whole  es- 
tate and   neither  of   a   part." 
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The  estate  thus  held  is  a  unit  of  indivisible  parts, 
differing  from  a  joint  tenancy  in  that  the  latter  is  a 
unit  of  divisible  parts.  In  the  case  of  the  latter 
relation,  when  one  joint  tenant  dies  the  survivor 
takes  JfiH  accj'eHcend!^  hwi  in  the  case  of  the  former 
estate,  uix)n  the  death  of  the  husband  or  wife  no 
new  estate  arises — there  is  a  mere  change  in  the 
properties  of  the  legal  person  holding  the  originally 
granted  estate.  Stnckcy  v.  Kt^efen  EyvM^  26  Pa. 
St.,  397.  Or,  as  was  said  in  Thornton  v.  Thorn- 
ton,, 3  Randolph,  179,  ''the  husl)and  and  wife  have 
the  whole  from  the  moment  of  conveyance  to  them, 
and  the  death  of  either  cannot  give  the  survivor 
more."  And  during  their  joint  lives  the  common 
law,  in  the  case  of  this  anomalous  estate,  gave  to 
the  husband  the-  full  and  entire  control  and  posses- 
sion  of  the  proi)erty  and  the  right  to  collect  the 
rents  and  profits,  resting  this  right,  as  in  the  case 
of  the  wife's  estate  in  severalty,  in  jure'  vuirUL 
Ilall  V.  Stevena,  65  Mo.,  670.  This  estate,  there- 
fore, being  a  *'unit  of  indivisible  parts,''  in  which 
the  wuf e,  no  less  than  the  husband,  * '  is  the  owner 
of  the  whole  from  the  moment  of  the  conveyance  to 
them,''  and  equally  with  him  entitled  to  the  whole 
(McCurdy  v.  Canning^  64  Pa.  St.,  38);  it  being 
apparent,  also,  that  his  right  to  collect  the  entire 
rent  rests  alone  in  jure  mariti^  and  •  there  being  no 
way  for  the  purchaser  of  the  husband's  interest  to 
dispossess  him  without,  at  the  same  time,  dispos- 
sessing  the   wife,    we    have   no    hesitation    in    holding 
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that  the  Act  of  1849-50,  §  3338  of  the  Code 
(M.  &  Y.)  excludes  such  purchaser  from  possession, 
as  against   the   wife. 

It  is  urged,  however,  that  the  case  of  Am^s  v.  ^^o?'- 
hian,  AHj?7'a,  is  against  this  conclusion.  It  is  suflS- 
cient  to  say,  in  reply,  that  an  examination  of  the  , 
briefs  of  the  counsel  in  that  case  will  show  that  the 
application  of  the  statute  in  question  was  not  the 
subject  of  suggestion  or  argument  in  that  case.  Even 
had  it  been,  as  the  right  of  possession,  as  has  been 
already  stated,  was  not  an  issue  in  the  case,  the 
statement  in  the  opinion  that  this  act  did  not  ap- 
ply to  a  wife's  interest  in  an   estate  by  entirety,  was 


It  is  proper  to  say  that  other  CSourts  of  the 
highest  respectability  have  made  a  similar  applica- 
tion of  statutes  very  much  like  ours.  Mc  Curdy  v. 
Cnraming^  supra;  Town  of  Corinth  v.  Emhrij^  63 
A't.,  505  (S.  C,  25  Am.  St.  R.,  780);  Davis  v. 
i'hrk,  26  Ind.,  424  (S.  C,  89  Am.  Dec);  Bruce  v. 
TicMson,  109  N.  C,  202  (S.  C,  26  Am.  St.  R., 
o62).  Other  points  raised  in  the  assignment  of 
errors  have  been  disposed  of  in  our  oral  opinion.  A 
decree'  reversing  the  Chancellor  and  embracing  the 
conclusions  of  this  Court  announced  in  the  oral  and 
the  written   opinion   will   be   entered. 
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Hunter   i\   Robeson,   Block  &  Co. 

(Jackson'.      June  4,    1895.) 

Malicious  Prosecution.     ConsjHrncy. 

A  conspiracy  is  not  necessary  to  render  liable  a  Sheriff  who 
makes  a  false  return  to  a  summons,  and  the  creditor  who  will- 
fully and  recklessly  procures  it  to  be  made  for  the  purpose  of 
procuring  an  attachment,  although  it  is  alleged.  The  mere 
fact  of  the  false  return  is  sufficient  to  render  the  Sheriff  liable, 
while  the  willfully  and  recklessly  procuring  it  to  be  made  will 
render  the  creditor  jointly  liable  with  the  Sheriff. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.       L.    H.    Estes,    J. 

(lANTT   &    Patterson   for   Hunter. 

TuRLEY  &  Wright,  L.  and  E.  Lehman,  and  Jas. 
M.    Greer   for   Robeson,    Block   &   Co. 

McAlister,  J.  This  suit  was  commenced  in  the 
Circuit  Court  of  Shelby  County,  by  R.  L.  Hunter 
against  Robeson,  Block  &  Co.  and  A.  J.  McLen- 
don.  Sheriff,  to  recover  damages  for  a  false  return 
upon   a   summons,    to   wit,     '^not   to    be   found  in    my 
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county."  The  gravamen  of  the  suit,  as  set  out  in 
the  declaration,  is  that  plaintiflF  was  a  merchant  doing 
business  in  Memphis;  that  he  bought  goods  on  credit 
of  defendants,  Robeson,  Block  &  Co.,  who  were  also 
merchants  engaged  in  business  in  Memphis,  and  that, 
at  the  time  of  the  injuries  complained  of,  plaintiff 
owed  defendants  a  debt  of  $159;  that  on  August 
2,  1890,  and  on  Saturday  night  after  business  hours, 
l)laintiff  left  the  city  to  visit  his  wife,  who  was 
summering  at  Providence,  Ky,,  expecting  to  return 
on  the  Monday  following;  that  his  business  was  car- 
ried on  as  usual  by  his  employes  in  his  temporary 
al)sence,  and  due  inquiry  at  his  house  or  place  of 
business  would  have  disclosed  the  fact  that  plaintiff 
was  only  temporarily  absent;  thai  on  Monday,  August 
4,  after  the  hour  of  12  o'clock,  a  summons  was  sued 
out  before  J.  P.  Young,  a  Justice  of  the  Peace,  in 
an  action  brought  by  Robeson,  Block  &  Co.  against 
him  to  recover  the  debt  of  $159,  which  was  placed 
in  the  hands  of  A.  J.  McLendon,  Sheriff*,  who,  at 
the  instance  of  Robeson,  Block  &  Co.,  w^as  induced 
to  return  said  summons  with  the  indorsement  '^not 
to  be  found  in  said  county;"  that  said  return  is  in 
the  handwriting  of  the  attorney  of  Robeson,  Block 
&  Co.  It  is  further  alleged  that  said  return  was 
false,  made  at  the  instance  and  request,  and  with 
the  knowledge  and  contrivance,  of  defendants,  Robe- 
son, Block  &  Co.,  and  that  the  Sheriff  (McLendon) 
was  their  passive  agent  in  carrying  out  their  designs; 
that  upon   this   return    a    judicial    attachment    was    at 
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once    issued  against    the  property    of     plaintiff,     and 

levied    upon  part   of   his  stock   of    merchandise,  which 

was    seized  and    carried  away,     and    plaintiff's    store 
closed. 

■ 

Plaintiff  further  alleges  that,  on  the  part  of  Kol)e- 
son,  Block  &  Co.,  said  attachment  was  a  reckless, 
groundless,  and  oppressive  assault  upon  the  credit  of 
plaintiff;  that,  in  consequence  of  these  j)roceedings, 
plaintiff  was  forced  to  suspend  business,  and  make 
an   assignment. 

The  defendants  pleaded  the  general  issue.  At 
the  Septeml)er  term,  181)2,  the  cause  was  tried  be- 
fore Judge  Estes  and  a  jury,  which  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defend- 
ants.      Plaintiff   ap))ealed,    and    has   assigned   errors. 

The  evidence  submitted  to  the  jury  is  not  set 
out  in  detail,  but  there  is  a  statement  in  the  bill 
of  exceptions  that  there  was  evidence  tending  to 
prove  certain  propositions.  The  object  of  plaintiff 
in  thus  abbreviating  the  testimony  was  to  include 
only  such  portions  of  it  as  would  present  the  errors 
of  law  alleged  to  have  Ijeen  committed  by  the  trial 
Judge  in  his  charge  to  the  jury.  This  practice  has 
])een  commended  by  this  Court.  Ifuffnau  v.  Ilugh- 
IM  c&  Pydtt,  11  Lea,  549,  551,  552.  The  record 
recites,    viz. : 

''There  was  evidence  tending  to  show  that  plaintiff, 
on  August  2,  1890,  and  prior  thereto,  was  in  bus- 
iness as  a  merchant,  with  a  stock  of  goods  and  fix- 
tures,   in   the   Collier   building,  on  Main  Street,   in  the 
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city  of  Memphis;  that  on  Saturday  evening,  August 
2,  1890,  after  business  hours,,  plaintiff  left  to  visit 
his  family,  who  were  spending  a  part  of  the  sum- 
mer at  Providence,  Kentucky,  with  his  father-in-law, 
intending  to  be  gone  only  until  Tuesday,  and  to  be 
out  of  the  city  only  a  single  business  day;  that 
prior    to    the    time    he    left,     and    when   he    left,    his 

* 

business  was  going  on  as  usual,  and  he  left  the 
same  in  charge  of  his  clerks,  leaving  word  with 
them  that  he  would  be  back  on  Tuesday  morning, 
and  left  a  similar  message  with  his  employes  at 
home;  that  he  spent  Sunday  with  his  family  at 
Providence,  Kentucky,  and  returned  to  Memphis  on 
Mon<lay  night,  and  reached  his  place  of  business  early 
in  the  morning  of  August  5,  1890;  that  his  ab- 
sence was  merely  temporary,  and  during  his  absence 
a  part  of  his  stock  of  goods  was  attached  and  car- 
ried off  and  stored  in  the  basement  of  defendant's 
storehouse,  on  Main  Street;  that  the  attachment  was 
procured  on  the  return  of  the  Sheriff  that  he  was 
not  to  be  found  in  the  county  of  Shelby,  upon  a 
warrant  sued  out  by  Robeson,  Block  &  Co.  before 
a  Justice  of  the  Peace,  against  plaintiff,  for  the  sum 
of  $159;  that  during  plaintiff's  absence,  and  up 
to  the  time  of  the  levy  of  the  said  judicial  attach- 
ment, his  store  was  open,  business  going  on  as  usual, 
and  all   of   his   clerks   present. 

"There  was  proof  tending  to  show  that  plaintiff 
had  long  lived  in  Memphis,  and  for  many  years  con- 
ducted  business   in    said   city;    that    after    said    return 
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of    *not    to    be    found,'    and    the    levy   of   said    judi- 
cial    attachment,     he     could     get    no    further    credit; 
that     said     return     was     in    the    handwriting    of     de- 
fendants'   attorney,    hut   signed    l)y   the   Sheriff   in    his 
own    proi)er    hand;    that    all    the   written    matter    in 
the  attachment  was   in   the  handwriting  of   defendants' 
attorney,     and     the    names     of     defendants,     Rol)eson, 
Block  &  Co.,  wore  signed  to  the  attachment  bond,   by 
said   attorney,    who    was  their  surety;    that  the  Sheriflf 
in    charge    of    said    summons    called   at   the   store    of 
the    plaintiff    August    4,     and    inquired    for    plaintiff, 
and    was    informed    that    he    had    gone    to    Kentucky 
or    Nashville,    and    would    return  in    a    day   or    two. 
Soon    thereafter    he    went    to    the    house    of    plaintiff, 
being   furnished   a    hack   in    which   to    go,    which    was 
paid    for    by   plaintiff's    attorney,    and    was    there   in- 
.  formed   that    he   would   be   l)ack   early    next   morning; 
that     the    attachment    was     issued     al>out    two     hours 
after    the    summons    was    issued;     that    the   oflScer   in 
charge   of    the   attachment   went    to   the    store   of    de- 
fendants,   Robeson,    Block   &  Co.,    and   told   them  that 
he  had   an   attachment  in  their   favor   against   plaintiff, 
and    desired    some   one   to   go    with    him    to   plaintiff  "s 
store  who  knew   the   value   of   goods,    and   direct  him, 
so   as  to    get   goods  enough   to  satisfy  the  attachment, 
and   yet   not   make  an   excessive   levy. 

"A  clerk  of  defendants,  Robeson,  Block  &  Co., 
was  sent  with  him  to  the  store  of  plaintiff.  When 
they  reached  there,  they  found  the  store  open,  and 
business   going   on   as   usual,    several   clerks   being   en- 
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gaged  in  business.  The  Sheriff  levied  said  attach- 
ment, taking  a  small  quantity  of  goods,  putting  them 
in  boxes  furnished  by  defendants,  and  loading  them 
on  a  dray  employed  in  the  business  of  defendants, 
and  carried  them  to  defendants'  store,  and  placed 
them   in   the   basement   thereof. 

"There  was  proof  tending  to  show  that  plaintiff 
had  good  credit,  and  was  not  em  brassed,  and  proof 
also  tending  to  show  embarrassment,  and  that  his 
credit   was   not   first   rate. 

''There  was  proof  tending  to  show  that  defend- 
ants, Rol>eson,  Block  &  Co.,  placed  the  said  claim 
on  plaintiff  in  the  hands  of  their  attorney,  to  act 
as  he  saw  fit,  intending  to  take  the  benefit  of  his 
action,  and  that  the  attorney  sued  out  a  judicial 
attachment   without   further   consultation. 

"There  was  proof  tending  to  show  that  plaintiff 
had  not  paid  his  bills  to  defendants  promptly,  being 
behind  on  balances  as  much  as  from  thirty  to  sixty 
days,  and  that,  when  called  on,  some  days  before 
the  attachment  issued,  for  payment  of  the  balance 
by  the  collector  of  Robeson,  Block  &  Co.,  he  re- 
quested him  to  return  on  August  4,  and  that  the 
collector  did  so,  and  being  informed,  when  he  made 
such  call  on  August  4,  that  plaintiff  was  out  of  the 
city,  he  reported  the  fact  to  the  house  of  Robe- 
son,   Block   &   Co. 

''There  was  p:qoof  tending  to  show  that  the  Sheriff 
rei)orted  what  he  had  done  to  defendant's  counsel, 
and,   upon   consultation,    was    advised  Tjy   said    counsel 
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to  make  the  said  return  on  his  summons,  and  that 
such  return  was  written  by  said  counsel,  hut  signed 
by   the   Sheriff. 

*' There  was  proof  tending  to  show  that  the  Sheriff 
acted  under  the  advice  of  counsel  of  his  co-defend- 
ants, Robeson,  Block  &  Co.,  in  endeavoring  to  fiml 
plaintiff  and  get  service  on  him,  and  that  he  re- 
ported  what   he   had    done. 

'*  Plaintiff  offered  to  prove  that  the  Mt^inph^^'i 
Avalanche  i)rocured  a  judicial  attachment  against  plain- 
tiff immediately  following  the  attat^hment  sued  out  by 
defendants,  Robeson,  Block  &  Co.,  but  the  proof 
was  excluded,  as  incomj^tent  and  irrelevant,  by  the 
trial   Judge. 

'*  Plaintiff  offered  in  proof  the  assignment  which 
he  made  next  day,  August  5,  and,  as  he  insisted, 
in  consecjuence  of  the  alleged  false  return  and  the 
judicial  attachment,  and  the  levy  upon  his  goods, 
which   was   excluded   on    objection   of   defendants. 

''On  motion  of  defendant,  the  trial  Judge  ex- 
cluded all  evidence  tending  to  show  injury  to  plain- 
tiff's credit  by  the  levy  of  the  attachment,  l)ut  allowed 
evidence  of  the  return  upon  which  the  same  was 
issued,  and  the  facts  and  circumstances  tending  to 
show  whether  said  return  was  false  or  not,  and  the 
damages  resulting  from  the  return  on  the  same,  if 
false. 

"ftvidence  of  the  publication  for  plaintiff  to  ap- 
pear in  the  suit  in  which  said  attachment  was  issued, 
was   excluded,    on    motion   of  defendants. 
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**  On  motion  of  defendants,  all  evidence  was  ex- 
cluded showing  the  final  disposition  of  the  judicial 
attachment  proceedings, .  on  the  ground  that  damages 
could  not  Ije  recovered  in  this  suit  for  the  wrong- 
ful  suing   out   of   said   attachment." 

The  first  assignment  of  error  is  directed  to  the 
following  portion  of  the  charge,  viz.  :  ^^He,  plain- 
tiff, must  establish  to  your  satisfaction,  by  a  pre- 
ponderance of  the  evidence,  that  the  return  *not  to 
be  found  in  my  county'  (which  means  he  was  ab- 
sconding or  concealing  himself),  was  false  when  made. 
If  this  point  has  not  been  established,  you  should 
consume  no  further  time,  but  return  a  verdict  for 
defendant,  but,  if  you  find  this  point  in  favor  of 
plaintiff,  then  you  will  proceed  to  consider  the  next 
point   in   the   controversy. 

"  2.  He,  plaintiff,  must  establish  to  your  satisfac- 
tion, that  Robeson,  Block  &  Co.  and  the  Sheriff 
entered  into  a  conspiracy,  by  which  the  Sheriff  was 
induced  to  make  such  return  that  Robeson,  Block  & 
Co.  might  use  it  as  a  ground  to  obtain  a  judicial 
attachment  upon,  and  that  it  was  used  for  that  pur- 
pose. If  this  point  has  not  been  satisfactorily  es- 
tablished, plaintiff's  case  nmst  fail.  If  it  has  been, 
then  he  has  gone  far  enough  in  his  proof  to  au- 
thorize a   judgment  for  at   least   nominal   damages." 

The  objection  to  this  charge  is,  that  it  instructs 
the  jury  they  must  be  satisfied  from  the  evidence 
that  Robeson,  Block  &  Co.  and  the  Sheriff  entered 
into  a  conspiracy   by    which   the   Sheriff   was   induced 
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to  make  a  false  return  in  order  that  Kolieson,  Block 
&  Co.  might  use  it  as  a  ground  upon  which  to  ob- 
tain a  judicial  attacrhment.  The  criticism  of  learned 
counsel  upon  this  charge  is,  that  it  was  not  neces- 
sary for  a  recovery,  ''that  the  Sheriff  should  have 
made  the  false  return  in  order  that  it  might  be  used 
as  the  ground  for  a  judicial  attachment  by  Robeson, 
Block  &  Co.  The  wrong  done  did  not  depend  upon 
the  use  Robeson,  Block  &  Co.  intended  to  make  of 
it.  The  Sheriff  might  have  been  wholly  ignorant  of 
their  purpose,  and  the  false  return  would  have  still 
been  a  wrong,  if  never  used  as  grounds  for  a  ju- 
dicial attachment.  To  entitle  plaintiff  to  recover 
against  Robeson,  Block  &  Co.,  it  was  not  neces- 
sary to  establish  a  conspiracy  between  them  and  the 
Sheriff  to  contrive  and  make  the  false  return.  The 
false  return  was  a  tort,  if  procured  by  Robeson, 
Block  &  Co.,  no  matter  how,  or  through  what 
agency.  It  would  be  their  wrong,  for  which  they 
would  be  liable,  whether  anyone  else  participated  in 
the  same  or  not."  We  are  of  opinion  that  the 
criticism  made  upon  the  charge  is  sound,  and  is  sup- 
ported by  the  authorities.  It  was  not  an  indispensa- 
ble condition  of  plaintiff's  right  of  recovery  that  a 
conspiracy  should  be  established.  It  was  admissible, 
without  averment,  to  have  proved  a  conspiracy,  but, 
as  stated  by  Mr.  Cooley,  in  his  work  on  Torts,  viz.  : 
"The  damage  is  the  gist  of  the  action,  not  the  con- 
spiracy; and  though  a  conspiracy  may  be  set  up, 
of    itself    a    thing    amiss,     it    must,     nevertheless,     be 
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looked  upon  as  a  mere  unfulfilled  intention  of  sev- 
eral to  do  a  mischief."  Pages  143,  144.  Again,  he 
says:  ** Though  a  conspiracy  is  charged,  yet,  if, 
upon  the  trial  the  evidence  connects  but  one  person 
with  the  wrong  actually  committed,  the  plaintiff  may 
recover  against  him  as  if  he  had  been  sued  alone." 
Page   145. 

In'  opposition  to  this  rule,  the  Circuit  Judge  in- 
structed the  jury  there  could  be  no  recovery  unless 
it  was  shown  that  Robeson,  Block  &  Co.  and  the 
Sheriff  entered  into  a  conspiracy  to  make  a  false 
return  on  the  warrant,  in  order  that  it  might  be 
made  the  basis  for  a  judicial  attachment.  If  the 
Sheriff  made  a  false  return  upon  process  that  came 
to  his  hands,  he  is  liable  to  the  party  aggrieved 
without  proof  that  said  falise  return  was  the  result 
of  a  conspiracy  entered  into  between  him  and  any 
other  person.  Again,  if  it  is  shown  that  Robeson, 
Block  &  Co.  wilfully  or  recklessly  procured  the 
Sheriff  to  make  a  false  return  which  might  be  made 
thp  basis  of  a  judicial  attachment,  said  firm  would 
be  jointly  liable  with  the  Sheriff.  It .  is  obvious  that 
the  jury,  in  the  investigation  of  this  case,  proceeded 
upon  the  idea  there  could  be  no  recovery  against 
either  defendant  without  proof  of  a  conspiracy.  It 
appears  that  after  retiring  and  deliberating  for  some 
time,  the  jury  returned  for  additional  instructions, 
which  the  foreman  submitted  in  writing,  as  follows: 
**lf  the  Sheriff  was  induced  or  persuaded  to  make 
the  return    (not   to    be    found)    by   Robeson,    Block   & 
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Co.,  or  Mr.  Lehman,  does  that  constitute  a  con- 
spiracy Ijetween  the  Sheriflf  and  defendants  V  In  re- 
sponse to  this  request  from  the  jury,  his  Honor  pro- 
ceeded to  give  the  following  instruction  submitted  by 
counsel  for  defendants,  viz.:  *'A  conspiracy  is  a  cor- 
rupt combination  of  two  or  more  }>ersons  by  con- 
certed action  to  commit  an  unlawful  act,  or  a  law- 
ful act  by  unlawful  means.  Such  a  conspiracy  is  not 
only  a  civil  wrong,  but  it  is  a  crime  for  which 
the  parties  thereto  may  te  indicted,  and,  if  con- 
victed,  punished. ' ' 

We  think  this  charge  erroneous,  in  that  it  makes 
the  plaintiff's  right  to  recover  against  either  defend- 
ant dependent  upon  the  proof  of  a  criminal  conspir- 
acy. Says  the  learned  editor  of  Webb's  Pollock  on 
Torts,  p.  401,  note:  "A  criminal  conspiracy  . 
is  different  in  both  character  and  effect  from  con- 
spiracy in  connection  with  a  civil  action.  By  con- 
spiracy in  a  civil  action  is  meant  the  confederating 
and  combining  of  two  or  more  persons  to  jointly  do 
something  for  which  either  of  them,  doing  the  same 
thing  alone,  would  be  civilly  responsible  to  any  j>er- 
son  injured  thereby.  That  is,  a  conspiracy  cannot 
be  made  the  subject  of  a  civil  action  unless  some- 
thing is  done  which,  without  the  conspiracy,  would 
give  a  right  of  action."  In  the  case  of  Vanlloi^n 
V.  Van  Horny  52  New  Jersey  Law,  286,  the  Court, 
in  a  very  learned  opinion  touching  the  law  of  con- 
spiracy, said,  viz.  :  ''Nor  will  it  now  l)e  advantageous 
to   show    how    long    and    difficult    it    was    to   separate 
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the  idea  of  a  criminal  conspiracy  at  common  law, 
where  the  agreement  or  conspiracy  was  the  grava- 
men of  the  oflFense,  from  the  real  complaint  in  a 
civil  action  that  the  combination  of  two  or  more 
persons  has  enabled  them  to  inflict  a  great  wrong  on 
plaintiff.  The  combination  or  conspiracy  in  the  lat- 
ter case  was,  therefore,  a  matter  of  aggravation  and 
inducement  only,  of  which  one  or  all  might  be  found 
guilty,  •while  in  the  former  it  was  essential  to  show 
that  two  or  more  persons  had  joined  in  an  agree- 
ment to  do  an  unlawful  act,  or  to  do  a  lawful  act 
in  an  unlawful  manner.  The  distinction  is  now  well 
established  that  in  civil  actions  the  conspiracy  is  not 
the  gravamen  of  the  charge,  but  may  be  both  pleaded 
and  proved  in  aggravation  of  the  wrong  of  which 
the  plaintiff  complains,  and  enabling  him  to  recover 
against  all  as  joint  tort  feasors.  If  he  fails  in  the 
proof  of  a  conspiracy,  or  concerted  design,  he  may 
still  recover  damages  against  such  as  are  shown  to 
be  guilty  of  the  tort,  without  such  agreement.  It 
is,  therefore,  apparent  that  the  damage  done  is  the 
gist  of  the  action,  not  the  conspiracy."  52  N.  J. 
L.,  286;    Verplaihk  v.    VariBurm,  76  N.   Y.,  259,  260. 

The  Court,    therefore,    was   in   error   in    instructing 
the  jury   that   proof    of   a    conspiracy    was   an   essen 
tial  condition   of   plaintiff's   right   to   recover. 

Reversed   and   remanded. 
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Hunt  &   Bro.    v.    Memphis  Gaslight  Co. 

{Jackson.      June    11,    18  J)  6.) 

1.  Ga8  Company.     Power  to  mortgage, 

"Express  authority  is  not  necessary  to  enable  an  incorpoyited  gas 
company  to  execute  a  valid  mortgfage  of  its  property.  (Po8ty 
pp,  137-142.) 

Cases  cited:  Adams  v.  Railroad.  3  Cold.,  645;  Memphis,  etc.,  Gas 
Co.  V,  Williamson,  9  Heis.,  314;  McEinney  v.  Hotel  Co.,  12  Heis., 
104;  21  How.,  424;  8  Am.  R.  R.  and  Corp.  Cas.,  640;  43  Mich., 
594;  29  Ohio  St.,  330. 

2.  Same.     Priority  of  morlyageea  over  claims  for  operaUng  erpensett. 

The  amounts  due  by  a  gas  company  for  coal  and  coke  used  in  the 
manufacture  of  gas  do  not  constitute  a  preferred  claim  over 
the  amount  due  mortgagees,  especially  where  there  is  nothing' 
to  show  the  diversion  of  current  income  from  the  payment  of 
current  expenses.     (Post,  pp.  142-144.) 

Cases  cited:  99  U.  S.,  235;  11  U.  S.,  776;  128  U.  S.,  416. 

3.  Corporations.     Pled^je  of  tum^Ji  iwt  ultra  vires. 

Bonds  of  a  corporation  are  not  void  as  ultra  tftres  because  they  are 
pledged  to  secure  the  company's  debts,  instead  of  being  sold 
fof  cash  to  pay  debts  in  accordance  with  the  resolution  of  the 
stockholders  authorizing  their  issuance,  although  a  portion  of 
the  debt  was  due  to  directors,  where  all  reasonable  endeavors 
to  make  the  sale  were  used,  but  failed,  and  the  pledge  was 
necessary  to  quiet  the  creditors.     {PosU  pp.  144-14^.) 

Cases  cited  and  approved:  Baxter  v.  Washburn.  8  Lea,  1-15;  84 
N.  Y.,  190. 

4.  Same.     Liability  of  diref^tors. 

Doctrine  reaffirmed  that  directors  of  a  corporation  are  not  ex- 
press trustees,  and  incur  no  personal  liability  to  creditors  of 
the  corporation  where  they  are  not  chargeable  with  bad  faith 
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or  inattention  or  neg-ligence  in  the  performance  of  their  daties. 
(PoHt,  p.  i47.) 

Case  cited  and  approved:  Wallace  v.  Bank,  8d  Tenn.,  630. 

5.  Same.     Purchdse  by  hondfwlders  sustained  a«  iruide  in  gottd  fiUth. 

Holders  of  second  mortgag-e  bonds  who  buy  in  the  property 
at  a  sale  under  their  mortgage,  although  regarded  as  trustees 
for  creditors  and  stockholders,  cannot  be  charged  with  bad 
faith  for  rejecting  an  offer  by  a  business  rival  of  the  mort- 
gageor  to  bid  in  the  property,  where  the  amount  of  the  bid 
did  not  equal  what  they  gave  for  it,  while  the  requirement  of 
the  offer  was  that  they  guarantee  a  good  title  and  act  on  sug- 
gestions of  the  rival's  attorneys,  and  the  rival  had  entered 
into  bond  with  a  municipality  not  to  consolidate  with  the 
mortgageor.     {Post,  pp,  U7-15L) 

Case  cited:  Irby  v.  Irby,  11  Lea,  165. 


FROM     SHELBY. 


Appeal   from    Chancery   Court    of    Shelby   County. 
Jno.    L.    T.    Sneed,    Ch. 

Gantt  &  Patterson  and  B.  W.  Hirsch  for 
Hunt  &   Bro. 

H.   C.    Warinner,    L.   and   E.    Lehman,   and  T.   K. 
RiDDiCK   for   Gaslight   Company. 

J.  H.  Malone,  Sp.  J.  The  bill  in  this  case  was 
filed  by  Hunt  &  Bro.  against  the  Memphis  Gaslight 
Company  and  a  large  number  of  other  |)ersons,  in 
order  to  realize  upon  a  judgment  obtained  by  the  com- 
plainants against  the  Gas  Company  for  $1,754.     After 
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judgment  had  l)eeQ  obtained,  execution  issued,  and, 
having  been  retiirned  7ui//a  "fjona^  this  bill  was  filed 
in  order  to  have  two  mortgages  executed  by  the 
Gaslight  Company  securing  ]x)nds  aggregating  $400,- 
000,  declared  null  and  void,  and  to  subject  the  mort- 
gaged property  to ,  the  satisfaction  of  complainant's 
debt.  Relief  Mas  also  sought  upon  other  gi'ounds 
hereinafter   considered. 

It  a[)pears  that  the  Memphis  Gaslight  Company 
was  incorporated  November  20,  1851,  ])y  a  s^^ecial 
act  of  the  Legislature,  which  act  gave  the  company 
certain  |X)wers  and  privileges  contained  in  the  act  of 
Novemlier  21,  1849,  incorporating  the  Nashville  Gas- 
light Company.  Neither  of  these  acts  contained  ex- 
press [)ower  enabling  the  company  to  execute  a  mort- 
gage  or   trust    deed. 

On  April  1,  1875,  the  Memphis  Gaslight  Com- 
pany executed  a  mortgage  by  which  it  conveyed  all 
of  its  franchises,  rights,  lots,  grounds,  factory,  ma- 
chinery, etc.,  to  a  trustee  for  the  purpose  of  se- 
curing its  1)onds  to  the  amount  of  $240,000,  due  at 
thirtj'  years,  and  bearing  seven  ]^r  cent,  interest. 
On  July  8,  1892,  it  again  executed  a  mortgage,  or 
trust  deed,  by  which  all  of  its  property  was  con- 
veyed to  certain  designated  trustees  for  the  purpose 
of  securing  its  bonds  to  the  amount  of  $240,000, 
which  was  to  be  a  first  mortgage,  or  prior  lien  on 
the  proi)erty  of  the  company.  These  bonds  were  to 
l>e  used  for  the  purpose  of  taking  up  the  $240,- 
000    of     bonds    secured     under    the    first    conveyance 


APRIL  TERM,  1895.  139 

Hunt  &  Bro.  v.  Memphis  Gaslight  Co. 

mentioned.  At  the  same  time,  the  property  of  the 
company  was  conveyed,  by  way  of  second  mortgage, 
to  secure  bonds  of  the  company  to  the  amount  of 
$160,000,  which  bonds  were  to  be  sold  and  the  pro- 
ceeds used  or  applied  in  taking  up  the  floating  in- 
debtedness of  the  company.  These  are  the  mort- 
gages which  the  complainants  claim  are  void  for 
want  of  authority  and  power  in  the  company  to  ex- 
ecute. No  question  is  made  as  to  the  due  execution 
of  the  mortgages,  nor  is  it  controverted  that  the  debts 
secured  or  intended  to  be  provided  for  by  the  is- 
suance of  the  bonds,  were  valid  and  subsisting  ob- 
ligations against   the  gas  company. 

It  is  insisted  by  the  complainants  that  corporations 
to  which  are  given  large  powers  and  valuable  privi- 
leges, from  the  exercise  of  which  it  is  exjiected  the 
public  will  derive  advantage,  are  impliedly  restrained 
in  their  power  of  alienation,  railroad  companies  fall- 
ing in  this  class;  and  it  is  insisted  that  gas  com- 
panies are  quum  public  corporations,  and  are  governed 
by  the  same  rules,  and.  In  the  absence  of  legislative 
authority,  cannot  execute  a  valid  mortgage.  Many 
authorities  are  cited  by  counsel  for  complainants,  and 
much  reliance  is  placed  upon  the  case  of  T/tt^  Port- 
^nud.  GoH  Company  v.  Tlie  State^  etc.^  an  opinion  by 
the  Supreme  Court  of  Indiana,  reported  in  8  Am. 
ttailroad  &  Corp.  Reps.,  p.  640,  and  the  note  thereto. 
All  of  these  authorities  have  been  carefully  consid- 
ered, and  none  of  them  support  the  contention  of 
cDunsel  for  complainants  to  the  extent  claimed.     They 
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mainly  discuss  the  question  whether  or  not  gas  com- 
panies, water  companies,  and  the  like,  are  f/tiajfi  public 
corporations,  and  some  of  the  cases  so  hold.  Some 
of  them  place  the  holding  upon  the  ground  that  the 
right  of  eminent  domain  had  l^een  conferred  upon  the 
corporation,  which  is  not  the  case  with  regard  to 
the  Memphis  Gaslight  Company;  and  others,  again, 
place  the  decision  upon  the  ground  of  an  exclusive 
privilege  given .  the  company  to  occupy  the  streets, 
alleys,  lanes,  etc.,  of  a  city,  thus  practically  giving 
it,  in  such  case,  a  mono|X)ly  of  supplying  the  city 
with   gas. 

In  the  case  of  the  Memphis  Gayom  Gas  Com- 
pany V.  Willlwiisonj  9  Heis.,  314,  it  was  held  by  this 
Court,  in  1872,  that  it  was  not  the  intention  of  the 
Legislature,  in  the  Act  incorporating  the  Memphis 
Gaslight  Company,  to  confer  the  exclusive  right  to 
manufacture  gas  in  that  city.  It  thus  appears  that 
there  are  material  differences  between  the  case  at 
bar  and  those  relied  upon  by  the  complainants.  None 
of  the  authorities,  however,  hold  that  a  gas  com- 
pany  is   without   power   to   execute   a   mortgage. 

It  was  said  by  the  Supreme  Court  of  the  United 
States,  at  an  early  day,  that:  "It  is  well  settled  that 
a  corporation  .  without  special  authority  may  dispose 
of  the  lands,  goods  and  chattels,  or  any  interest  in 
the  same,  as  it  deems  expedient,  and,  in  the  course  of 
their  legitimate  business,  may  make  a  lx)nd,  mortgage 
bond,  note  or  draft,  and,  also,  may  make  composi- 
tion with   creditors,   or  an  assignment  for  their  benefit, 
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with  preferences,  except  when  restrained  by  law." 
Oanal  C(ympany  v.  Valletta  21  How.,  424.  This  lan- 
guage is  quoted  with  approval  by  this  Court  in  Adanh^ 
V.    The   Rallrocid    Co.,     2    Cold.,   645,    660. 

As  was  said  in  a  subsequent  case  in  resi)ect  to 
Adaiwi  V.  Railroad  Co.:  **The  simple  question  pre- 
sented was,  '  had  the  Mayor  and  Aldermen  of  the 
city  of  Memphis  the  power,  under  their  charter,  to 
mortgage  their  real  property  or  estate  for  corpora- 
tion purposes  ? '  "  And  the  court  decided  it  had. 
McKhnmj  v.  Hotel  Co.,  12  Heis.,  104-20.  A 
municipal  corporation  is  confessedly  a  pu})lic  corpo- 
ration, and  if  the  power  to  mortgage  is  enjoyed 
by  a  mvmicipality,  it  is  difficult  to  perceive  upon 
what  principle  of  public  policy  this  power  should  be 
denied  a  gas  company,  even  though  it  is  a  quasi 
public   corporation. 

In  2  Cook  on  Stock,  Stockholders  &  Private 
Corporations,  §  779,  at  page  1261,  it  is  said:  '^A 
eoqxiration,  other  than  railroad  corporations,  may 
mortgage  its  real  estate  and  personal  property  for 
the  purpose  of  securing  its  bonds,  or  other  evidence 
of  debt,  unless  there  is  some  provision  in  its  charter 
expressly  prohibiting  or  regulating  this  right.  The 
right  to  mortgage  is  the  natural  result  of  the  right 
to  incur  a  debt."  Numerous  cases  are  cited  in  the 
note.  And,  further  on,  discussing  the  same  subject, 
under  the  title  ''Gas  Companies,"  the  same  author 
says:  *'A  gas  company  may  give  a  mortgage  on  its 
plant."     Section  927,  p.   1262.     Mr.   Beach  lays  down 
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the  doctrine  broadly  that  all  corporations,  unless  re- 
straine<l  by  their  charters,  have  implied  power  to 
mortgage,  the  only  exception  l>eing  that  of  railroads. 
2  Beach  on  Cori)orations,  $$^  388,  889,  738,  ^t  Req, 
To  the  same  effect  see  Jones  on  Mortgages,  S  124: 
Morawetz  on  Corporations,  i^  346;  iMwit  v.  Mutual 
(rrjM  Co,^  43  Mich.,  594;  Hayti  v.  (rallon  Ga^  Co.y 
29   Ohio   St.,    330. 

Though  the  authorities  in  other  States  agree  in 
holding  that  a  railroad  corjwration,  owing  to  the 
peculiar  relation  which  it  bears  to  the  pul)lic,  should 
be  denied  the  riffht  to  execute  a  morttra<re  unless  it 
has  express  legislative  authority  therefor,  yet,  as  a 
matter  of  fact,  this  power  is  always  conferre<l;  and, 
indeed,  it  is  doubtful  whether  a  railroad  could  he 
successfully  operated  without  the  i)ower  to  mortgage. 
Thus  the  practical  results  of  l)usiness  have  demon- 
strated the  unsoundness  of  the  reasoning  uj)on  which 
the  principle  was  established  that  it  was  against 
public  policy  to  confer  uixjn  railroad  corjx)rations 
the  i)Ower  to  execute  a  mortgage.  Our  conclusion 
is  that  the  Memphis  Gaslight  Company  was  authorized 
to  execute  the  mortgage  in  <piestion.  This  conclu- 
sion renders  it  unnecessarv  to  consider  the  effect  of 
the  Act  of  1885,  conferring  upon  certain  corporations 
the   power    to   execute   mortgages    or    trust-deeds. 

It  is  next  insisted  that,  as  the  debt  due  complain- 
ants was  for  the  purchase  money  of  coal  and  coke 
used  by  the  gas  company  in  the  manufacture  of  gas, 
that  this  constitutes   a   preferred  claim,  superior,  even, 
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to  the  rights  of  the  holders  of  the  mortgage  bonds. 
In  order  to  sustain  this  position,  much  reliance  is 
placed  upon  the  case  of  Fosdich  v.  Sc/iall,  99  U. 
S.,  235;  Buniam  v.  Bowen,  11  IT.  S.,  776,  and 
similar  cases.  All  of  the  cases  cited  bv  counsel  for 
the  complainants  are  actions  against  railroads;  and  in 
these  cases  the  principle  is  laid  down  that,  when  a 
Court  of  Chancerj'^  ai)points  a  receiver  of  railroad 
property,  it  may  impose  such  terms  in  reference  to 
the  payment  from  the  income  during  the  receiver- 
ship of  outstanding  debts  for  labor,  supplies,  equip- 
ments, or  permanent  improvement  of  the  mortgaged 
property,  as  may,  under  the  circumstances  of  the  par- 
ticular case,  appear  to  be  reasonable;  and  that  it  is 
within  the  i)Ower  of  the  Court  to  use  the  income 
of  the  receivership  to  discharge  obligations  for  labor, 
supplies,  and  the  like,  which,  but  for  the  diversion 
of  the  funds,  would  have  l>een  paid  in  the  ordinary 
course   of    business. 

Chief  Justice  Waite,  in  the  course  of  the  opinion 
in  the  first  cite^l  case,  says  :  * '  The  mortgagee  has  his 
strict  rights,  which  he  may  enforce  in  the  ordinary 
way.  If  he  seeks  no  favors,  he  need  grant  none;  but 
if  he  calls  upon  a  Court  of  Chancery  to  put  forth 
its  extraordinary  power  and  grant  him  purely  ecjuita- 
ble  relief,  he  may,  with  propriety,  be  required  to 
submit  to  the  operation  of  the  rule  which  always 
applies  in  such  cases,  and  do  equity  in  order  to  get 
equity.  The  ap{x>intment  of  a  receiver  is  not  a  mat- 
ter  of   strict   right.     Such  an  application   calls   for  the 
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exercise  of  judicial  discretion,  and  the  Chancellor 
should  so  mold'  his  order  that,  while  favoring  one, 
injustice  is  not  done  to  another."  Frndul:  v.  Sch^t/I^ 
Hiipra.  In  a  later  case,  where  this  doctrine  was  in- 
voked in  respect  to  a  proceeding  against  a  water- 
works eoiupany,  Mr.  Justice  Lamar,  delivering  the 
opinion  of  the'  Court,  said:  *'The  doctrine  of  JToHciiek 
V.  Sc/ial/  has  never  yet  been  applied  in  any  case  ex- 
cept that  of  a  railroad.  The  case  lays  great  empha- 
sis on  the  consideration  that  a  railroad  is  a  |:)eculiar 
l)roperty  of  a  public  nature  and  discharging  a  great 
public  work.  There  is  a  broad  distinction  l)etween 
such  a  case  and  that  of  a  purelj^  private  concern. 
We  do  not  undertake  to  decide  the  question  here, 
but  only  point  it  out.*"  Wood  v.  Guarantei'  TmM  Ok^ 
128    U.    S.,    416. 

Again,    the    doctrine    invoked    by    the  Vomplainants 

« 

only  applies  where  there  is  a  diversion  of  the  in- 
come of  a  ' '  going  concern ' '  from  the  purposes  to 
which  the  income  is  equitably  and  primarily  devoted — 
viz.,  the  payment  of  the  operating  exi)enses  of  the 
concern.      Ih. 

The  record  in  this  case  fails  to  disclose  that  the 
current  income  of  the  gas  company  was  in  any  way 
diverted,  or  not  used  in  paying  the  current  expenses 
of  the  company.  We  are  of  opinion  that  there  is 
no  error  in  the  decree  of  the  Chancellor  denying  a 
prior  lien  in  favor  of  the  complainants  upon  the 
property   of   the  gas  company. 

It   is    next   insisted    by   the   complainants    that,    by 
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the  terms  of  the  resolutions  adopted  by  the  stoek- 
faoldens,  under  which  the  issue  of  the  $160,000  of 
l>ond8  wa8  authorized,  it  wa«  contemplated  that  these 
Ixmds  were  to  lie  sold  for  cash,  and  the  proceeds 
use<l  to  liquidate  the  floating  debt  of  the  company, 
and  that  the  board  of  directors,  in  breach  of  its 
duty,  pledged  these  l)onds  to  secure  debts  due  to 
some  of  the  directors,  and  to  secure  others  as  ac- 
commodation    indorsers. 

There  is  no  doubt  but  thAt  it  was  contemplated 
by  the  stockholders,  and  the  directors .  as  well,  that 
these  l)onds  should  ]>e  sold;  but  the  evidence  shows 
that  the  directors  used  all  reasonable  endeavors  to 
ac^complish   this   end,    but   failed. 

The  resolution  recites  that  the  floating  indebted- 
ness of  the  company  then  amounted  to  $135,134.80, 
the  validity  of  which  is  in  no  part  impeached  by 
complainants.  The  resolution  also  recites  that,  in 
making  necessary  iniprovements,  additions,  and  exten- 
.sions,  it  would  l)e  necessary  to  expend  $26,000  in 
addition  to  the  aV)Ove;  hence,  the  issue  of  the 
$160,000  second  mortgage  bonds  was  authorized.  Of 
the  $135,134.80,  only  about  $11,000  was  due  to 
(lirectors,  the  balance  being  due  to  the  banks,  and 
third  persons  who  were  clamerous  for  payment. 
Many  projjositions  looking  to  a  placing  of  these 
bonds  among  the  stockholders  were-  made  and  dis- 
cussed, and  attempts  were  also  made  in  an  endeavor 
to  effect  a  consolidation  with  the  Ek]uitable  Gaslight 
Company,  the  rival   in    business   of   the  Memphis  Gas- 
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light  Company,  through  the  American  Delxsnture 
Company,  of  New  York;  but  the  <iel>enture  com- 
pany failed  in  !>U8ine.ss,  and  all  efforts  to  extricate 
the  Memphis  (laslight  Company  through  these  means 
proved   abortive. 

In  order  to  quiet  creditors,  the  }>onds,  from  time 
to  time,  wore  pledged  to  secure  the  various  creditors 
holding  the  floating  indebtedness  above  mentioned. 
Complainants  insist  that  this  pledge  was  a  misapplica- 
tion of  the  bonds,  /////v/  vltes^  and  void,  but  the 
reverse  has  been  decided  in  this  State,  and  we  ad- 
here tx)  that  opinion.  Raa'ter  v.  Waahhurn^  8  Lea, 
1-15.  S'je,  alst),  DimHroifihe  v.  RaUiuxid^  84  N.  Y., 
190.  The  various  debt*>  for  which  these  bonds  were 
pledged  matured  from  time  to  time,  and,  the  banks 
declining  to  extend  time  of  payment,  the  collateral 
bonds  were  sold  and  bought  in  by  the  various  cred- 
itors; and,  upon  demand  made,  default  having  been 
made  in  the  payment  of  the  interest  coupons  on  the 
])onds,  at  the  request  of  the  holders  of  the  second 
mortgage  Ijonds,  the  entire  plant  of  the  Memphis 
Gaslight  Company  was  sold  by  the  trustee,  subject 
to  the  first  mortgage  bonds  and  back  taxes,  estimated 
at  from  $10,000  to  $20,000,  and  also  subject  to 
the  claims  of  certain  material  men,  then  in  suit,  ag- 
gregating  about   $8,000. 

The  property  was  purchased  by  T.  K.  Riddick, 
C.  W.  Schulte,  and  C.  F.  M.  Niles,  representing  the 
holders   of   the   second   mortgage   bonds,  for  $125,000, 
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and  the   purchasers   were  in    possession    when    the    bill 
in   this   case  was  filed. 

Directors  of  a  corporation  are  not  express  trus- 
tees. At  most,  they  are  implied  trustees,  and  are 
not  expected  tu  give  their  whole  time  and  attention 
to  the  business  of  the  company,  but,  by  assuming 
the  office,  they  do  agree  to  give  as  much  of  their 
time  and  attention  to  the  duties  assumed  as  the  proper 
care  of  the  interest  intrusted  to  them  may  require. 
Walhcfi  V.  Bank,  89  Tenn.,  630.  The  utmost  good 
faith   must   at   all    times   be   exercised  by  directors. 

After  a  careful  survey  of  all  the  evidence,  we  fail 
to  find  that  the  directors  were  guilty  of  any  bad 
faith  whatever^,  and  it  also  appears  that  they  were 
not  wanting  in  care  and  attention  to  the  best  in- 
terests of  all  concerned.  In  fact,  the  evidence  discloses 
that,  in  view  of  the  character  of  the  business  of  the 
company,  the  condition  of  its  business,  and  all  other 
relevant  facts,  the  directors  are  not  chargeable  either 
with  bad  faith  or  inattention  or  negligence  in  re- 
spect   to   the   performance   of   their   duties. 

One  other  question  remains  to  be  disposed  of. 
After  the  banks  and  holders  of  the  floating  indebted- 
ness had  closed  out  their  collaterals  and  became 
owners  of  the  second  mortgage  bonds,  and  after  the 
trustee  had  advertised  the  plant  of  the  Memphis  Gas- 
light Company  for  sale,  negotiations  were  set  on 
foot  by  representatives  of  the  Equitable  Gaslight 
Company  looking  to  a  purchase  of  these  second  mort- 
gage  bonds,    with   a   view   of   purchasing,    or   effecting 
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a  consolidation  with  the  Memphis  Gaslight  Company; 
and,  to  that  end,  the  following  proposition  was  ad- 
dressed to  ^.  T.  Frost  and  his  associates,  who  were 
the   owners   of   the   second    mortgage    bonds: 

*' March    2,    1894. 
*'♦•/.     T,    Froi^t    and  OHHifclxite^^     Meinphl^^     Tenn.: 

**Deah  Sirs — We  agree  and  bind  ourselves  to 
you  and  your  associates  to  bid  for  and  purchase  the 
property  of  the  Memphis  Gaslight  Company,  as  de- 
scribed in  the  advertisement  of  the  Manhattan  Savings 
Bank  &  Trust  Company,  etc.,  and  to  give  therefor 
the  sum  of  5^135,000,  out  of  which,  all  taxes  upon 
said  proj^rty  are  to  lie  paid.  Said  price  to  be  paid 
for  the  same  at  any  sale  under  which  a  satisfactory 
title  can  l)e  acquired.  As  soon  as  we  have  title 
and  possession  of  said  property,  we  will  procure 
and  transfer  to  you  and  your  associates  who  accept 
the  terms  of  this  otfer,  within  ten  days  from  date 
of.  possession,  fully  paid  up  stock  in  the  Equitable 
(iras  Company,  of  Memphis,  Tenn.,  equal  at  par  value 
to  seventy-five  {>er  cent,  of  the  amount  invested  or 
advanced  by  you  and  your  associates  on  the  second 
mortgage  bonds  of  said  Memphis  Gaslight  Company, 
it  being  understood  that  the  capital  stock  of  the 
Memphis  Gaslight  Company  does  not  now,  or  will 
not  after  said  seventy -five  per  cent,  is  issued,  exceed 
the   total    sum    of   $1,000,000. 

'*We  will  employ  attorneys,  at  our  own  expense, 
to   examine   and   conduct   necessary  proceedings  to  ob- 
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tain  satisfactory  title  to  the  aforesaid  title  of  prqp- 
ertj%  you  and  your  associates  agreeing  to  bind  your- 
selves to  act  according  to  the  suggestions  of  our 
attorneys   in   the   premises. 

"It  is  further  agreed  and  understood,  that  whilst 
we  are  not  bound  to  bid  any  sum  over  and  above 
$136,000,  y,'e  are  at  liberty  to  bid  a  further  sum 
at  any  sale  that  may  take  place  of  said  property; 
but,  no  matter  what  sum  may  be  bid  by  us  in  ex- 
cess of  the  $135,000  for  said  property,  it  is  in  no 
way  to  change  the  stipulation  herein  contained  in  re- 
gard to  the  amount  of  Equitable  Gaslight  stock  to 
be   furnished   vou   and   your   associates. 

' '  { Signed )  Wm.    Katzenbergkr, 

' '  ISADORE     KaTZENBERGER.  '  * 

It   is   insisted   on    behalf   of    the   complainants,   that 

« 

all  the  holders  of  the  second  mortgage  bonds  bore  a 
fiduciary  relation  toward  the  creditors  and  stock- 
holders of  the  Memphis  Gaslight  Company,  and  that 
the  alK>ve  proposition  should  have  been  accepted  by 
them.  Conceding,  for  the  sake  of  argument,  the  exist- 
ence of  the  fiduciary  relation,  we  are  not  prepared 
to  admit  the  soundness  of  this  contention.  Deduct- 
ing the  taxes  admitted  to  be  due  upon  the  prop- 
erty, and  not  considering  the  claims  in  suit  bj'  ma- 
terial men,  the  $125,000  realized  at  the  sale  subse- 
quently had  equaled  in  amount  the  $135,0()0  in  cash 
offered  in  this  proposition.  The  offer  within  ten  days 
from    the    date    of    possession    to    deliver    fully    paid 
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up  stock  in  the  Equitable  Gas  Company,  equal  at 
the  par  value  to  seventy-five  per  cent,  of  the  amount 
invested  or  advanced  by  the  second  mortgage  bond- 
holders, was  regarded  by  Frost  and  his  associates  as  an 
improper  proposal,  or,  at  least,  one  which  would  lay 
them  open  to  grave  suspicion  on  the  jmrt  of  the  stock- 
holders. The  propriety  of  accepting  such  a  proposition 
may  be  well  doubted,  but,  passing  that  by,  it  will  l>e 
noted  that  the  $135,000  was  to  be  paid  only  at  a  sale 
under  which  a  satisfactory  title  could  be  acquired. 
It  has  been  held  that,  in  case  of  a  chancery  sale, 
the  Court  has  no  power  to  give  a  bidder  assurance 
of  a  good  title,  and  that  a  proffer  to  bid  upon  such 
assurance  cannot  be  entertained.  Irhy  v.  Irhy^  11 
Lea,    165. 

Conceding  that  Frost  and  his  associates  bore  a 
fiduciary  relation  to  the  creditors  and  stockholders, 
we  know  of  no  law  which  imposed  upon  them  the 
duty  of  guaranteeing  to  anyone  a  perfect  title  under 
the  sale  as  advertised.  And  the  proposition  is  es- 
pecially objectionable  when  we  see  the  additional  con- 
dition imposed  was,  that  the  Messrs.  Katzenliergers 
were  to  employ  attorneys,  at  their  own  expense,  '*to 
examine  and  conduct  necessary  proceedings  to  obtain 
satisfactory  title  to  the  aforesaid  title  of  the  prop- 
erty, you  and  your  associates  agreeing  to  bind  your- 
selves to  act  according  to  the  suggestions  of  our  at- 
torneys  in   the   premises." 

When  it  is  remembered  that  this  was  long  the 
rival   in    business   of   the    Memphis  {taslight  Company, 
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and  that  the  Equitable  Company  had  obtained  a  con- 
tract with  the  city  of  Memphis  to  light  the  streets,  and 
had  entered  into  a  bond  obligating  itself,  as  one  of 
the  conditions  of  obtaining  the  contract,  that  it  would 
not  enter  into  any  contract  or  combination  or  con- 
solidation with  the  Memphis  Gaslight  Company,  it 
would  have  been  exceedingly  injudicious,  to  say  the 
least  of  it,  to  have  accepted  such  a  proposition.  The 
property  was  then  under  advertisement,  and  the  Equita- 
ble Gas  Company,  or  anyone  else,  was  at  lil)erty  to  pur- 
chase upon  equal  footing  with  the  holders  of  the  second 
mortgage  bonds.  As  was  observed  by  the  Court  in  the 
last  cited  case:  "The  only  test  of  the  value  of  prop- 
erty at  a  forced  sale  is   what  it  will   bring."*'     lb. 

There  is  no  proof  whatever  in  the  reco'rd  that  the 
sum  bid  by  the  purchasers  at  this  sale  was  inade- 
quate. We  are  of  opinion,  upon  a  review  of  the 
whole  case,  that  the  decree  of  the  Chancellor  w^as 
correct,    and    it    will    Ix?    affirmed   with    costs. 
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Shelly  v.  State. 

(fJacl'Mon,       June    13,    1895.) 

1.  Incest.     Of  uncle  and  niece. 

A  man  is  guilty  of  incest  who  has  carnal  knowledge  of  the 
daughter  of  his  half  sister,  where  the  statute  forbids  such  in- 
tercourse with  the  daughter  of  a  sister  or  brother.  {Postn 
pp.  loS,  154.) 

Code  construed:  S|5646,  5647  (M.  &  V.);  224936,  4837  (T.  &  S.). 
Cases  cited  and  approved:    59  Vt.,  527;  3  Mon.  Ter.,  .50. 

2.  Samk.    W(»rmins  ei^idence  not  ftufficient  Ut  support  Ofmiyictwn. 

If  the  woman  becomes  an  accomplice  in  the  incestuous  act,  her 
uncorroborated  testimony  will  not  support  a  conviction  of  the 
man.     {Pont,  pp.  154-156.) 

Cases  cited  and  approved:    17  Tex.  App.,  4.52;  9  lb.,  237;  11  ffe.,92. 

3.  Same.     Woman  becom^tt  (w/ionipUvc.  when. 

The  woman  becomes  an  accomplice  when  she  knowingly,  volun- 
tarily, and  with  the  same  intent  as  the  man,  indulges  in  the 
incestuous  act,  and.  without  any  constraint  on  his  part^  con- 
tinues the  illicit  intercourse  for  several  months.  {Post,  pp. 
154-156.) 


FROM     HARDIN. 


Appeal     in   error   from    Circuit    Court    of     Hardin 
County.       E.    D.    Patterson,    Judge. 

Wm.  J.  Watson  and    Frank  P.   Smith,  for  Shelly. 

Attorney -general    Pickle   for   State. 
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McAmster,  J.  The  plaintiff  in  error  was  tn- 
dicted,  tried,  and  convicted  in  the  Circuit  Court  of 
Hardin  County,  on  a  charge  of  incestuous  intercourse 
with  the  daughter  of  his  half-sister,  and,  upon  the 
verdict  of  a  jury,  was  sentenced  by  the  Court  to 
imprisonment  in  the  State  penitentiary  for  a  term  of 
five  years.  He  has  ai)pealed  in  error  to  this  Court. 
The  indictment  was  based  upon  {$  6646,  M.  •  &  V. 
Code,  viz.:  "No  man  shall  marry  or  have  carnal 
knowledge  of  his  mother,  his  father's  sister,  his 
mother's  sister,  his  sister,  his  daughter,  the  daughter 
of  his  brother  or  sister,''  etc.  Section  5647  further 
provides,  viz.:  ''No  woman  shall  marry  or  have  sex- 
ual intercoiu'se  with  her  father,  her  father's  brother, 
her  mother's  brother,"  etc.  The  punishment  prescribed 
for  this  offense  is  confinement  in  the  jienitentiary 
for  a  period  not  less  than  five  nor  more  than  twenty - 
one  years.  The  fii'st  assignment  of  error  is  based 
upon  the  charge  of  the  Circuit  Judge  in  the  con- 
struction of  this  statute,  to  wit:  "The  term  sister, 
as  used  in  this  connection,  would  apply  as  well  to 
the  half  blood  as  to  the  whole  blood,  so  that  if 
you  find,  from  the  proof,  that  the  mother  of  this 
girl  with  whom  defendant  is  charged  to  have  had 
carnal  knowledge,  was  only  a  half-sister  of  defend- 
ant, still,  the  offense  would  be  the  same  as  if  she 
had  been  the  daughter  of  a  full  sister."  We  think 
the  charge  a  sound  construction  of  the  statute,  and 
in  entire  accord  with  the  authorities.  This  precise 
question   was   before   the   Supreme   Court   of    Vermont 
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in  the  case  of  Sfa/f^  v.  Wynttui^  51^  Vt.,  527.  The 
Court  said,  viz.:  "It  was  objected  that  the  indict- 
ment was  not  sustained  by  proof  that  the  resj)ondent 
committed  the  offense  with  a  daughter  of  his  half- 
brother,  it  F>eing  claimed  that  the  word  brother  in 
the  statute  was  not  broad  enough  tx)  cover  a  brother 
of  the  half  blood.  In  support  of  this  claim,  it  is 
urge<l  that,  at  common  law,  a  brother  of  the  half 
blood  is  not  a  brother,  and  cannot  inherit  as  such. 
It  is  true  that,  by  the  common  law,  a  brother  of 
the  half  blood  could  not  inherit,  but  this  was  a 
rule  for  the  regulation  of  the  descent  of  pro|)erty, 
and  had  no  l)roader  sco|)e.  It  did  not  undertake  to 
affect  the  relations  of  lirethren  of  the  half  l)looil 
any  further  than  to  j)rescribe,  for  certain  reasons 
having  their  origin  in  the  ancient  system  of  feudal 
tenures,  that  in  the  descent  of  the  inheritance,  a 
brother  of  the  half  blood  should  l)e  left  out.  The 
common  law  rule,  therefore,  would  have  no  force  in 
a  case  of  this  kind,  but  the  generally  understood 
significance  of  the  word  '  brother, '  as  used  in  the 
comm<m  affairs  of  life,  and  as  defined  by  lexicog- 
raphers of  recognized  authority,  should  be  adopted  in 
the  construction  of  the  statute."'  See,  also,  T^rri- 
tffry    V.     Corheff^    8    Mon.    Ter.,    50. 

We  find,  upon  an  examination  of  the  record,  that 
this  convicticm  is  based  exclusively  upon  the  testi- 
monv  of  the  female.  She  testified  that  the  defend- 
ant  began  to  have  intercourse  with  her  in  the  spring 
or     sunmier    of     iSiK^,     and    kept    it    up    until    about 
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Christmas.  There  was  no  testimony  whatever  to 
corroborate  these  statements.  The  defendant  was  ex- 
amined as  a  witness,  and  positively  denied  any  sexual 
intercourse.  The  question  presented  is  whether  the 
conviction  can  be  sustained  upon  such  testimony. 
In  the  case  of  M*^.reer  v.  Tlie  State ^  17  Tex.  App., 
452,  it  was  held  that  if  a  woman  consents  to  the 
crime  of  incest  she  is  an  accomplice,  and  a  convic- 
tion cannot  be  had  upon  her  unsupported  testimony, 
and  that  she  must  he  deemed  to  have  consented 
where  she  testifies  that  the  crime  was  committed 
between  her  father  and  herself  weekly  for  a  period 
of  eight  years.  Again,  in  the  case  of  Watmti  v. 
The  SUite^  9  Tex.  App.,  287,  the  Court  said,  viz.: 
''  It  was  entirely  upon  the  testimony  of  the  defend- 
ant's daughter,  with  whom  the  incestuous  intercourse 
is  alleged  to  have  occurred,  that  the  conviction  was 
obtained.  It  is  contended  bv  defendant's  counsel 
that  she  was  an  accomplice  in  the  oifense,  and  that, 
her  testimony  teing  uncorroborated  in  the  manner 
required  by  law,  the  conviction  is  not  sustained  by 
sufficient   evidence. ' ' 

**If  the  witness  knowingly,  voluntarily,  and  with 
the  same  intent  which  actuated  the  defendant,  united 
j^ith  him  in  the  conmiission  of  the  crime  charged 
against  him,  she  was  an  accomplice,  and  her  uncor- 
roborated testimony  cannot  support  the  conviction. 
Bat,  if  in  the  commission  of  the  incestuous  act  she 
was  the  victim  of  force,  threats,  fraud,  or  undue 
influence,    so   that    she    did    not   act    voluntarilv,    and 
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did  not  join  in  the  commission  of  the  act  with  the 
same  intent  that  actuated  the  defendant,  then  she 
would  not  be  an  accomplice,  and  a  conviction  would 
stand,  even  upon  her  uncorroborated  testimony." 
Wharton's  Cr.  Ev.,  <5  440;  Freeimn  v.  The  State, 
11  Tex.  App.,  92.  There  is  no  evidence  in  this  record 
of  any  force,  threats,  fraud  or  undue  influence  prac- 
ticed by  the  defendant  in  accomplishing  the  incestuous 
act.  On  the  contrary,  the  evidence  of  the  femate 
was  that  the  sexual  intercourse  was  commenced  in 
the  spring  or  summer  of  1893,  and  kept  up  until 
the  following  Christmas,  which  would  imply  that  she 
consented  to  it.  The  Court  holds  that  her  uncor- 
roborated testimony  is  insufficient  to  supjwrt  the  con- 
viction, and,  for  this  reason,  the  judgment  is  reversed 
and   the   cause   remanded. 
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Supreme  Lodge  K.   of  P.  v,  LaMalta. 

(Jnckmn,       June    15,    1895.) 

1.  Benevolent  Societies.     Iavwh  of,  (smMXtule,  imrt  of  amtntet  n^Uti 

member. 

Doctrine  reaffirmed  that  the  laws  of  a  benevolent  society,  when 
pertinent,  and  not  in  conflict  with  the  statute  laws  or  the  rec- 
o^ized  rules  of  public  policy,  become  part  of  its  contracts 
with  its  members.-    {PosU  P.  t60.) 

Cases  cited  and  approved:  Tennessee  Lodge  v.  Ladd,  5  Lea,  720^ 
Catholic  Knights  v.  Kuhn,  91  Tenn.,  316. 

2.  Same.    AnU-Huielde  Imc  piutsed  after  (tppllcdiUm  for  nieinberHhip. 

A  valid  law  passed  by  a  benevolent  society  after  the  filing  of  an 
application  for  membership  and  issuance  of  a  certificate,  and 
before  the  death  of  the  member,  is  operative  against  him  and 
his  beneficiaries  to  defeat  their  rights,  where,  in  his  applica- 
tion, he  agreed  to  conform  to  the  rules  now  in  force  or  which 
may  ^*  hereafter  be  enacted,"  and  such  obedience  is  made  a 
condition  of  the  issuance  of  the  certificate.     {Post,  pp.  IffO^  161.) 

Case  cited  and  approved:    71  Ala.,  436. 

3.  Sajie.     New  &nistUutU»i  Hupemedes  old  one. 

The  constitution  of  a  mutual  benefit  society  is  entirely  super- 
seded by  the  adoption  of  another  constitution,  except  as  to  the 
parts  which  are  reproduced  in  the  new  constitution.  {Posi^ 
p.  167.) 

4.  Saue.    Powers  of  Intards  of  control. 

The  board  of  control  of  the  endowment  rank  of  a  mutual  benefit 
society  has  no  power  to  pass  a  law  that  payment  will  not  be 
made  on  the  certificates  of  members  who  commit  suicide,  un- 
der a  provision  in  the  constitution  that  such  board  shall  have 
"entire  charge  and  full  control  of  the  endowment  rank,*'  sub- 
ject to  such  restrictions  as  the  Supreme  Lodge  may  provide. 
This  language  imports  executive,  not  legislative,  functions. 
(Pcwt,  pp.  167,  168.) 
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5.  Same.     Delegation  of  {HAvertt  in  })*j4irdM  of  ofminft. 

The  Supreme  Lodg-e  of  a  mutual  benefit  society,  in  which  is 
vested,  by  the  charter,  the  sole  power  to  leg-islate  with  respect 
to  the  endowment  rank  of  such  society',  cannot  legfally  dele- 
gate to  a  board  of  control  the  power  to  pass  a  general  law 
against  suicide  eflFecting  the  entire  endowment  rank.  (PottU 
pp.  169,  170.) 


FROM     SHELBY. 


Appeal  ill  error  from  Circuit  Court  of  Shelby 
County.       L.    H.    Estes,    Judge. 

F.    P.    PosTON   for   Supreme    Lodge. 

Smith   &   Trezevant   for    LaMalta. 

Caldwell,  J.  On  the  fourteenth  day  of  May, 
1889,  the  Supreme  Lodge  Knights  of  Pythias  of  the 
World  issued  to  Frederick  Schuman,  of  Memphis, 
Tennessee,  a  *<  certificate  of  membership"  in  the  en- 
dowment rank  of  that  order,  whereby  it  bound  it- 
self to  pay  to  his  children,  Lotta  S.  and  Frederick 
E.  Schuman,  the  sum  of  $3,000  upon  his  death  in 
good   standing. 

The  children  so  named  as  Ijeneficiaries  died  on  the 
thirtieth  of  January,  1893,  and  Schuman  himself 
died  the  next  day.  By  the  terms  of  the  certificate 
and  the  laws  of  the  order,  all  interest  of  the  chil- 
dren ceased  and  determined  upon,  and  in  consequence 
of,   their  death   in   the   father's   lifetime,  and   upon  his 
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death  without  having  nominated  some  other  benefi- 
ciary, all  rights  under  the  certificate  passed  to  his 
next   of    kin    and    legatees    under    his    will. 

Uiwn  refusal  to  pay,  Frederick  Schuman's  execu- 
trix and  next  of  kin  brought  this  suit  in  the  Cir- 
cuit CJourt  of  Shelby  County  to  recover  from  the 
Supreme  Lodge  Knights  of  Pythias  the  full  sum 
named  in  the  certificate.  Verdict  was  returned  and 
judgment  pronounced  in  favor  of  the  plaintiffs,  and 
the  defendant   appealed   in   error. 

The  only  real  defense  made  in  the  Court  below, 
was  that  Schuman,  the  assured,  took  his  own  life, 
and  thereby,  under  the  laws  of  the  order,  forfeited 
and  annulled  his  certificate  of  membership  and  ab- 
solved the  defendant  from  all  obligations  to  pay  the 
same;  and  the  rulings  of  the  trial  Judge,  in  his 
charge  as  given  and  in  his  refusal  to  instruct  the 
jury  as  requested,  upon  the  question  of  suicide,  are, 
in  this   Court,    assigned   as   error. 

It  was  admitted  on  the  trial  in  the  Court  below, 
"that  on  the  morning  of  the . thirtieth  of  January, 
1^93,  the  two  children  of  Fred  Schuman  were  found 
in  bed  with  him,  dead,  and  that  he  w^as  then  insen- 
j^ible,  and  died  on  the  thirty-first  of  January,  1893, 
and  that  his  death  and  that  of  his  childi'en  was 
caused  by  opium  or  morphine,  given  by  him  to  the 
children,  and  taken  by  himself."  It  was  also  ad- 
mitted that  ''Fred  Schuman  was  much  attached  to 
these  children,  and  treated  them  very  tenderly,"  that 
he  died   in   good   standing,    and   that  payment    of    his 
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certitictate   was   refuHe<l   alone    u|K>n     the    ground     that 
he    '*  committed    Huicide/' 

The  order  of  Knights  of  Pythias  is  not  a  reg- 
ular life  insurance  eom|)any,  1)ut  it  in  a  f)enevolent 
aHSociation,  with  life  insurance  as  one  feature,  to  he 
enjoyed  or  not  by  each  particular  meml>er,  at  his 
own   election   and    upon   certain    terms   and   conditions. 

The  laws  of  this  order,  as  of  other  lienevolent 
associations,  when  applicable,  and  not  in  conflict  with 
Federal  and  State  laws  or  contrary  to  public  policy, 
are  to  ))e  taken  as  parts  of  its  contracts  with  it& 
memtiers,  and,  as  such,  are  of  great  moment  in  the 
determination  and  enforcement  of  their  respective 
rights  and  obligations  under  those  contracts.  Bacon's 
Benefit  Societies  and  Life  Insurance,  >$§  161,  185; 
Tenne^me  Lodge  v.  Lu(ld^  5  Lea,  720,  721:  Catholic 
Knlfjhty   V.    Kulm^    91    Tenn.,    216. 

At  the  time  Schuman  applied  for  and  obtained, 
the  certificate  in  suit,  the  order  of  Knights  of  Pythias 
had  no  law  against  suicide.  But  the  defendant  in- 
sists  that  such  a  law  was  enacte<l  })efore  his  death, 
and  that  it  liecame  binding  upon  him  at  once,  and 
upon    those   who   should   claim   under   him. 

His  written  application  for  meml)ership  in  the 
endowment  rank  contains  this  statement:  *'I  hereby 
agree  to  conform  to  and  o()ey  the  laws,  rules,  and 
regulations  of  the  order  governing  this  rank,  now 
in  force,  or  that  may  hereafter  be  enacted,  or  sub- 
mit to  the  penalties  therein  contained;' '  and  the 
certificate   of    membership    recites    upon   its   face   that 
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the  consideration  upon  which  it  is  issued;  is,  among 
other  things,  ^*the  full  compliance,''  by  Schmiian, 
**with  all  the  laws  governing  this  rank,  now  in 
f()rt«,    or    that   may    hereafter    be   enacted.'" 

These  stipulations  in  the  application  and  certificate 
were  binding  upon  Schuman  while  he  live<l,  and  they 
are  equally  binding  upon  the  plaintiffs  since  his  death; 
and,  in  consequence  thereof,  the  anti-suicide  law,  re- 
lied uix)n  as  a  defense  to  this  action,  though  en- 
acted subsequent  to  the  tiling  of  the  a{)plication  and 
issuance  of  the  certificate,  became  operative  against 
him  and  them  from  the  time  it  was  passed,  pro- 
vided, only,  that  it**  passage  was  accomplished  in 
such  a  manner  as  to  make  it  a  valid  law  of  the 
order.      Sup,    (\ninii(in(h'Vii  v.   A'nimnortlt^   71  Ala.,  4^8H. 

The    law    in    question    was    passed    by    the    ' '  Board 

of   Ckmtrol     of     the     Endowment     Rank,     Knights    of 

Pythias,''    in   regular    quarterly    session,     on    January 

12    and     13,    1893,    as    an   amendment   \jS   article   six, 

n,    of    the     "General    Laws"    of   said   rank;    and   it 

is  as   follows:       ''  If    the    death     of    any    meml>er    of 

the  endowment  rank  heretofore  admitted  into  the  first, 

j*econd,    third,   or  fourth  classes,  or  hereafter  admitte<l, 

shall   result   from    self-destruction,   either    voluntarv   or 

involuntary,    whether    such    member    shall    })e   sane   or 

insane   at   the   time,    or    if   sujch    death    shall  l>e  caused 

or  superinduced    l)y    the    use    of    intoxicating   liquors, 

narcotics   or  opiates,    or   in   consequence  of   a   duel,  or 

at  the   hands   of   justice,   or  in    violation,   or  attempted 

violation,    of    any   criminal    law,    then,    in    such    case, 
11—11  p 
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the  certiticate  i8sue<l  to  such  iiiemlH»r,  and  all  claims 
a^inst  said  endowment  rank  on  account  of  such 
membership,    shall    >»e   forfeited."' 

Had  the  •^'' Board  of  (Vrntrol*'  lejjal  authority  and 
power  to  j)ass  such  a  law  i  His  Honor,  the  trial 
Judge,  instructed  the  jury,  in  effect,  that  it  had  not, 
and  that,  for  that  reason,  the  supposeil  law  was  in- 
valid, and  \vithout  force  or  virtue  in  this  case;  and, 
entertaining  that  opinion,  he  also  refused  to  instruct 
the  jury,  upon  the  request  of  the  defendant,  that 
such  law  was  o|)erative  against  the  plaintiffs,  and, 
upon  the  admitted  facts,  a  complete  answer  and  bar 
to   their   action. 

Undoubtedly,  such  a  provision  against  self-destnic- 
tion  is  reasonafile,  and,  l>eing  so,  it  is,  as  previously 
stated  herein,  ))inding  u}X)n  Schuman  and  ujwn  those 
claiming  under 'him,  if  validly  enacted.  The  fact 
that  its  enactment  was  subsecpient  to  the  date  of  his 
certificate  is  'rendered  unimiK)rtant  by  the  stipulations 
in  the  application  and  in  the  certificate  itself,  whereby 
he  bound  himself  irrevocably  to  full  obedience  and 
submission  to  all  legislation  then  in  existence  or  there- 
after enacted  for  the  government  of  the  endowment 
i*ank,  of  which  he  was  becoming  a  member.  Those 
stipulations,  however,  though  in  the  broadest  terms, 
must  be  construed  as  relating  to  and  embracing  only 
such  laws  as  the  order  had  the  legal  right  to  make, 
and   as   it   should   make   in   a   legal  and  binding  form. 

The  Supreme  Lodge  Knights  of  Pythias  of  the 
AVorld   was   incorporated,    under   an    Act   of   the    Con- 
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gress  of  the  United  States,  August  5,  1870.  As 
then  existing,  the  fundamental  and  general  laws  of 
the  order  contemplated  one  Supreme  Lodge  for  all 
its  membership  in  the  world,  one  Grand  Lodge  for 
each  State  and  Territory  of  the  Union,  etc.,  and 
sabordinate  lodges  for  different  towns  and  cities  in 
those  States,  etc.  All  the  powers  of  grand  and  sub- 
ordinate   lodges   emanated   from    the    Supreme    Lodge. 

The  grades  of  membership,  or  of  advancement  in 
the  subordinate  lodges  are  three  in  number,  called 
*•  Ranks;"  and  a  member  of  the  first  rank  is  des- 
ignated as  a  "Page;"  of  the  second  rank,  as  an 
** Esquire,"    and   of   the   third    rank,    as   a  ''Knight." 

Representatives  from  all  the  subordinate  lodges  of 
any  given  State  or  Territory  compose  the  Grand 
Lodge  of  that  particular  jurisdiction,  and  represent- 
atives from  all  the  Grand  Lodges  make  up  the 
membership   of   the   Supreme   Lodge. 

By  the  ninth  and  last  section  of  its  charter,  ob- 
tained in  1870,  the  Supreme  Lodge  was  granted 
ample  "power  to  alter  and  amend  its  constitution 
and   by-laws    at   will." 

Through  an  amendatory  act  of  incorporation,  ob- 
tained October  5,  1875,  the  charter  of  1870  was 
changed  in  many  particulars.  One  change  was  the 
':x)mplete  annullment  of  §  5,  and  another  was  the  ap- 
propriate substitution  and  diminution  of  the  numbers 
of  all  succeeding  sections  until  §  9  of  the  charter  of 
1870  l)6came  §  8  of  the  amended  charter  of  1876. 
The  other   amendments    have   no   relation   to   the   sub- 
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ject    DOW    under    oonAideration,    and,    hence,    will    not 
be   stated. 

On  May  24,  1882,  the  charter  of  1.S75  was 
amended,  and  among  the  ohangeH  made  was  the  ad- 
dition of  a  new  section,  at  the  end,  as  follows: 
"9.  That  the  said  Supreme  Ijodge  shall  have  |X)wer 
to  establish  the  *  Uniform  Rank '  and  the  '  Endowment 
Rank,^  upon  such  termk  and  conditions,  and  oroverned 
by  such  rules  and  regulations,  as  to  the  said  Su{)renie 
Ijodge   may   seem    proper/' 

This  last  amendment  of  its  fundamental  law  un- 
doubtedly conferred  ui)on  the  Supreme  Lodge  plenary 
])Ower  to  establish,  maintain,  and  control  the  endow- 
ment rank  (which  was,  in  fact,  established  several 
years  prior  to  1882);  and  if,  in  the  exercise  of 
that  power,  that  body  ha<l  enacted  the  law  invoked 
by  the  defendant  in  this  ciise,  there  could  be  no 
serious    question  as   to    its    validity. 

But  the  truth  is,  that  only  the  ' '  Board  of  Con- 
trol,*' and  not  the  Supreme  Lodge,  passed  that  law. 
Had  that  Board  tne  re<juisite  legal  i)ower  for  the 
enactment   of   such    a    law  i 

At  its  regular  biennial  session  in  April,  1884^ 
the  Supreme  Jjodge  enacted  a  ct)de  of  ''General 
Laws,''  and  adopted  a  *' constitution  for  the  gov- 
ernment  of   sections   of    the   endowment    rank." 

The  endowment  rank  was  not  intended  to  be,  and^ 
under  the  ix>wer  granted  to  the  Supreme  Lodge, 
could  not  have  been,  established  as  a  separate  organ- 
ization,   with    full    power    U)   make    its   own    laws. 
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.  ''Sections'"*  of  the  endowment  rank  are  intimately 
related  to  and  connected  with  subordinate  lodges. 
Only  members  of  subordinate  lodges  having  obtained 
the  rank  of  knight,  and  continuing  in  good  stand- 
ing as  such,  can  have  and  maintain  membership  in 
"sections"  of  the  endowment  rank.  The  establish- 
ment of  the  endowment  rank  only  introduced  into 
the  order  of  Knights  of  Pvthias  a  means  of  mu- 
tual  insurance  among  knights  desiring  such  a  benefit 
and  willing  to  bear  the  additional  burdens  thereof. 
Knights  are  not  all  meml)ers  of  the  endowment  rank, 
but  all  meml>ers  of  the  endowment  rank  must  be 
knights. 

By  article  six  of  the  general  laws,  enacted  by 
the  Supreme  Lodge  in  1884,  for  the  endowment 
rank,  a  ''Board  of  Control''  was  created,  with  gen- 
-eral  powers  of  supervision  of  the  business  of  that 
rank;  and  by  article  seven  of  those  laws,  as  well  as 
by  article  fifteen  of  the  constitution  adopted  at  the 
same  tjrtie,  the  Supreme  Lodojij  expressly  reserved  to 
itself  full  jKJwer  of  alteration  and  amendment  of  those 
laws   and  of   that  constitution  at   anv    regular   session. 

Amendments  of  both  were  made  in  1886,  and 
again  in  1888.  The  constitution,  as  amended  in  the 
latter  year,  was  very  lengthy,  and  consisted  of  six- 
teen articles.  Article  eight  comprised  nineteen  .sec- 
tions, relating  especially  to  the  ' '  Board  of  Con- 
tror' — ^its  composition  and  powers.  Section  5  is  in 
these  words:  "The  board  shall  have  entire  charge 
and  full    control   of   the    endowment    rank,    subject   to 
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Huch  restrictions  as  the  Supreme  Lodge  iiiay,  from 
time   to   time,    provide." 

Section  9  is  as  follows:  "The  board  is  hereby 
authorized  to  enact  general  laws,  rules,  and  regula- 
tions ill  conformity  with  this  constitution,  for  the 
government  of  sections  and  the  meml>ership  of  the 
endowment  rank,  and  alter  and  amend  such  general 
laws,  rules,  and  regulations,  when,  in  their  judgment, 
the   needs   of   the   rank   require   such   action." 

Here,  for  the  first  time,  was  it  attempted  to  trans- 
fer the  power  of  making  laws  for  the  endowment 
rank  from  the  Supreme  Lodge  to  the  Board  of  Con- 
trol; and  this  was  done,  not  by  an  amendment  of 
the  charter  of  the  Supreme  Lodge,  but  only  by  legis- 
lation of  the  Supreme  Lodge,  passed  in  the  ordinary 
way.  That  constitution  continued  in  force  until  1892, 
when  the  Supreme  Lodge  adopted  another  one,  of 
only   six    articles,    in    its   stead. 

Section  5  of  article  eight  of  the  constitution  of 
18S8,  as  i|uoted  above,  liecame  the  fifth  and  *l|u^t  sec- 
tion of  article  one  of  the  constitution  of  1892,  but 
section  9  of  article  eight  of  the  constitution  of  1888, 
MHjpfVy  was  entirely  omitted  from  the  constitution  of 
1892,    and    no    like    provision    was    substituted    for    it. 

The  constitution  of  lst>2  was  the  one  in  force  on 
the  twelfth  ami  thirteenth  of  January,  1898,  when 
the  Board  of  Control  i)assed  the  anti-suicide  law,  in- 
terpose<l    by    the   defendant    in    this   case. 

Henry  B.  Stolte,  a  memlK^r  of  the  Board  of  Con- 
trol    at    that    time,    testified    in    this   casc\    and,    among 
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other  things,  he  said,  in  effect,  that  the  said  section 
d  of  article  eight  of  the  constitution  of  1888  was 
still  in  force  when  the  anti-suicide  law  was  passed 
in  January,  1893,  but  that  is  only  the  opinion  of 
the   witness   upon   a    legal    question.  . 

The  constitution  of  1892  was  adopted,  certified, 
and  promulgated  as  the  "Constitution  of  the  En- 
dowment Rank,  Knights  of  Pythias  of  the  World,-' 
and  it  was  published  by  proper  authority  in  pam- 
phlets so  entitled,  as  had  been  all  former  constitu- 
tions. Each  of  the  instruments  so  adopted  and  pro- 
mulgated was,  for  its  time,  the  complete  and  only 
constitution  of  the  endowment  rank,  and  no  part 
of  a  former  constitution  became  a  })art  of  a  later 
one   unless   embodied    in    it. 

The  constitution  of  1892  was  adopted,  certified, 
promulgated  and  printed  as  one  full  and  complete 
instrument,  and  as  the  only  constitution  of  the  en- 
dowment rank  so  hmg  as  it  should  remain  unchanged 
by  the  Supreme  I^cKlge.  It  sui:)erseded  the  constitu- 
tion of  18S8  entirely,  and  left  only  such  parts  of 
it  in  force  as  were  reproduced  in  the  new  instru- 
ment.      Thij>   follows   as   a    matter   of    law. 

No  provision  found  in  the  constitution  of  1892 
conferred,  or  seems  to  have  been  intended  to  confer, 
n|X)n  the  Board  of  Control  jx)wer  to  make  laws,  as 
did  section  9,  article  eight,  of  the  constitution  of 
188.^.  Section  5,  article  one  of  the  constitution  of 
1892,  which  is  but  a  reproduction  of  section  5,  ar- 
ticle eight,    constitution    of    188S,   did    not    bestow  leg- 
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islative  ix>wer,  as  is  readily  seen  by  reference  to  its 
terms,  which  are  as  follows:  ^^The  board  shall  have 
entire  chiirge  and  full  control  of  the  endowment  rank^ 
subject  to  such  restrictions  as  the  Supreme  Lodge 
may,  from  time  .to  time,  provide."  Obviously,  this 
provision  relates  alone  to  the  administration  of  laws, 
and  not  to  the  enactment  of  them.  The  words 
'* entire  charge  and  full  control,'*  as  there  employed, 
import   executive   rather   than    legislative   functions. 

Section  J^  of  article  eight  of  the  constitution  of 
1888,  whose  terms  were  unmistakable  and  ample  in 
scope  for  the  purpose  contemplated,  contained  the 
only  provision  to  f)e  found  in  any  constitution  of 
the  endowment  rank,  or  elsewhere,  intended  to  author- 
ize the  Board  of  Control  to  pass  general  laws  for 
that  rank;  and  it  is  evident  that  the  members  of 
that  board  lielieve<l  that  provision  to  be  still  in  force, 
and  that  they  thought  they  were  acting  under  its 
authority  when  they  passed  the  law  involved  in  this 
case. 

As  has  already  been  observed,  however,  that  pro- 
vision ceased  to  exist,  and  had  no  further  force  or 
vitality,  when  it  was  omitted  from  the  constitution 
of  1892,  which  completely  su|)erseded  the  constitution 
of    1888    with   all    of   its   provisions. 

It  follows  that  the  Board  of  Control  was  without 
even  the  appearance  of  the  .recjuisite  legislative  power 
when  it  passed  that  law  in  January,  1893,  and,  con- 
sequently,   that   the    law    was    invalid   ah  Inltto,       Even 
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the  authority  granted  by  the  Supreme  Lodge  to  en- 
act  laws   had    been   withdrawn   from    the    board. 

But,  if  it  were  conceded  that  the  witness,  Stolte, 
and  the  other  members  of  the  Board  of  Control 
were  right  in  their  belief  that  the  ninth  section  of 
article  eight  of  the  constitution  of  1888  was  of  the 
sjiiue  virtue  after,  as  before,  the  adoption  of  the 
<-onstitution  of  1892,  the  result  in  this  case  would 
^>e  the  same,  because  the  Supreme  Lodge  had  no 
|H)wer  to  confer  general  legislative  functions  upon 
the  Iteard  of  Control,  and  its  effort  to  do  so  was 
inetfectual  and  void.  Section  9  of  article  eight  of 
the  constitution  of  1SJS8,  whereby  the  Supreme  Lodge 
attempted,  in  plain  and  comprehensive  language,  to 
clothe  the  Board  of  Control  with  authority  to  enact 
jreneral  laws,  was  itself  ultra  r!re^^  and  without  legal 
efficacy:  and,  if  embodied  in  the  constitution  of  1892, 
it  would  have  afforded  no  legal  authority  for  the 
passage    of    the   anti-suicide    law. 

The  ninth  section  of  the  second  amended  charter 
of  the  Supreme  Lodge  vested  in  that  body  alone 
the  j)ower  to  legislate  with  respect  to  the  endow- 
ment rank;  and  the  Supreme  Lcnlge  could  not  legally 
<lelegate    that    jK)wer    to   another. 

That  provision  of  the  fundamental  law  fully  au- 
thorized the  Supreme  Lodge  to  enact  all  such  reason- 
able laws  as  it  might  deem  |)roper  for  the  estab- 
lishment and  government  of  the  endowment  rank; 
and,  in  the  exercise  of  that  broad  authority,  it  miofht 
well    create    a    Board    of    Control,    or    any    other    like 
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agency,  for  the  management  of  the  business  of  that 
rank,  but  it  could  not  alxlicate  its  high  position  and 
transfer  its  lawmaking  {)ower  to  such  board,  or 
other   agency. 

Though  the  Supreme  Lodge  may  have  had  the 
fullest  power,  under  its  charter,  to  pass  the  law  in 
(juestion  in  this  case,  as  we  think  it  had,  we  have 
no  hesitation  in  holding  that  it  could  not  bestow 
such  i)ower  upon  the  Board  of  Control.  Under  the 
existing  charter,  a  general  law  of  that  character  could 
be   passed    by   the   Supreme    Lodge  alone. 

We  do  not  hold  that  the  Supreme  Lodge  may 
not  lawfully  authorize  subordinate  kxlges  and  sections 
to  pass  by-laws  for  their  local  government,  nor  that 
the  Board  of  Control  may  not  l)e  empowered  to 
adopt  mere  rules  and  regulations  to  facilitate  the 
transaction  of  the  business  of  the  endowment  rank. 
On  the  contrary,  we  think  the  Su{)reme  Lodge  may 
well  grant  such  authority  and  power,  and  that  they 
may  be  lawfully  exerciseil,  such  grant  and  exercise 
not  beintr  inconsistent  with  the  terms  of  the  charter. 
1    Bacon    (new^    ed. ),    sec.    80. 

Our  holding  is  that  only  the  Supreme  Lodge  ha» 
power  to  pass  a  general  law  affecting  the  whole  en- 
dowment rank,  such  as  that  against  self-destruction, 
and  under  consideration  in  this  case.  The  rulings  of 
the  trial  Judge  vvith  respect  to  that  law  were  cor- 
rect for  two  reasons,  iirst,  because  the  Supreme 
Lodge  had  no  power  to  authorize  the  Board  of  C/On- 
trol    to    enact    that,    or    anv   other    general    law;   and» 
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secondly,  because  the  authority  to  pass  such  laws 
attempted  and  intended  to  be  granted  by  section  9 
of  article  eight  of  the  constitution  of  1888  was 
withdrawn  ^  by  the  adoption  of  the  constitution  of 
1892,  which  embraced  no  such  provision. 
Affirm    the  judgment   with    costs. 


172  JACKSOxN: 


Bank  v,  Motherwell  Iron,  etc..  Go. 


*Bank  t\   Motherwell  Iron,   etc.,' Co. 
(JaeJcHmt.       June    17,    1895.) 

1.  Rkckivkk.     ApixtiiUed  by  foreign  Court. 

A  receiver  appointed  by  the  Courts  of  one  State,  cannot  sue  in 
another  State  to  recover  property  belonging  to  the  estate 
which  has  never  been  in  his  possession.     {PosU  PP'  i79^  i^') 

Cases  cited  and  approved:  Cagell  r.  Wooldridge.  8  Itox..  580;  17 
How..  322. 

2.  Attacumknt.     UiHmjudginerit  foufenned  by  efnlxtrrasaed  oorporn- 

tUyn  hi  am>ttier  SUUe  ixiUd, 

A  statute  making  a  judgment  confessed  by  a  corporation  after  a 
petition  has  been  filed  for  its  enforced  dissolution  void  sks 
against  the  receiver  and  creditors,  is  not  effective  to  defeat  an 
attachment  of  its  property  made  for  the  jud^rment  in  the 
Courts  of  another  State.     (PohU  PP'  i86,  187. ) 

Cases  cited  and  approved:  Mosby  v.  Williamson,  5  Heis..  378; 
Comfort  V.  McTeer,  7  Lea.  660:  Bank  v.  Lumber,  etc.,  Com- 
pany, 91  Tenn..  12;  104  V.  S.,  .54. 

3.  Same.     By  nonreHident  credttur  of  nonrofident  dsttUjrtt  property 

Htuated  In  thix  SUite. 

Our  statute  providing  that  residents  of  other  States,  having  ex- 
hausted their  remedies  there  aguinst  their  debtors  residing'  in 
such  States,  may  subject  to  the  satisfaction  of  their  clainLs 
property  situated  in  Tennessee,  gives  such  creditors  a  remedy 
to  the  same  extent  and  in  the  same  manner  and  with  the  sanie 
priority  as  a  citizen  of  Tennessee.     {PotfU  pP'  lSO-185.) 

Code  construed:  Section  5040  (M.  &  V.);  g  4297  (T.  Sl  S.). 

Cases  cited  and  approved:  Taylor  v.  Badoux,  92  Tenn.,  249;  Les- 
senbee  v.  Holt,  1  Sneed.  42. 


♦  The  rights  of  a  receiver  in  respect  to  property  outside  of  the  jurisdiction  in 
whieh  he  was  appointed,  are  examined,  with  a  review  of  the  authorities,  in  a  note  to 
GUman  v.  Hudson  River  Boot  &  Shoe  Manu/acfuring  Company  (Wis.),  23  L.  R.  A.,  SS. 
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4.  Samb.     ExhauHtion  of  remeily  in  anoVier  State. 

That  a  nonresident  creditor  has  exhausted  his  remedy  against 
his  debtor  in  the  State  of  his  residence,  so  as  to  be  enabled  to 
take  advantage  of  |  5040  (M.  &  V.  Code)  permitting  him  to  sub- 
ject property  in  this  State  to  the  payment  of  his  claim,  is 
shown  by  the  fact  that  the  property  of  thie  debtor  in  the  State 
of  his  residence  has  been  placed  at  the  suit  of  creditors  in  the 
possession  of  a  receiver  under  a  statute  forbidding  interfer- 
ence with  it.     {PoHt,  pf).  i87,  188.) 

Code  construed:  Section  5040  (M.  »fe  V.);  ^  4:J97  (T.  &  S.). 

Ca.ses  cited  and  approved:  Turley  v.  Taylor,  3  Lea.  173;  Mont- 
gomery V.  McGhee,  7  Hum.,  234:  149  U.  S.,  479;  101  U.  S.,  H90. 


5.  Same.     F-rUyrily. 

A  nonresident  who  exhausts  his  remedy  against  his  debtor  in 
the  State  of  their  residence,  and  then  attaches  the  debtor's 
property  situate  in  this  State,  acquires  priority  as  to  the  at- 
tached property  over  any  right  or  claim  based  upon  an  en- 
forced bankrupt  or  insolvent  proceeding  against  the  debtor  in 
the  State'  of  his  residence.     (Powt  pp.  18()-I8fi. ) 

Cases  cited:  Marr  v.  Bank,  4  Cold.,  471:  133  V.  S.,  107.  129;  147  IT. 
S.,  476;  136  C.  S..  348;  84  N.  Y.,  367;  99  N.  Y..  448. 


FROM      SHELBY. 


Appeal    from     Chancery  tburt   of     Shelby    C!)ounty. 
W.    1).    Beard,    Ch. 

Wm.    M.    Randoli»h   &    Sons   and    T.    W.    Miller 
for    Bank. 

Taylor   &   Carroll   for    Iron    <&   Steel    Co. 

McAlistrr,    J.      This    hill    was    tiled   in    the   Chan- 
cery  Court    of     Shelby    County     by     the    Commercial 
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National  Rank,  liH'ate<t  at  ColnmlxiH,  in  the  State  of 
Ohio,  to  enforce  the  collection  of  a  jiKlgiuent  oli- 
tained  by  it  in  the  Stat«  of  Ohio  a^inxt  the  Mother- 
well Iron  &  Steel  Coni]>any,  a  i-or)x>ration  aluo  dom- 
iciled in  the  State  of  Ohio.  The  defendant,  C  Mun- 
dinger,  watt  the  agent  at  MoniphiH  of  the  Mother- 
well Iron  &  Steel  Couii>any,  the  judgment  debtor, 
and  had  in  his  possesHion  certain  jiroperty  which 
complainant  sought  to  subject  to  the  jiayment  of  ite 
judgment.  The  bill  alleged  that  the  Motherwell  fron 
&  Steel  Uomimny  was  inHolvent,  and  that  the  judg- 
ment could  not  l>e  collected  in  the  State  of  Ohio, 
where  it  was  rendered;  that  execution  had  issued,  and 
was  returned  by  the  proper  officer  unnatjsfied.  In 
accordance  with  the  prayer  of  the  amended  bill,  an 
attachment  issued  and  was  levied  u)>on  certain  goods, 
wares,  and  merchandise  in  the  hands  of  Mundinger 
as  the  agent  of  the  defendant  com|)any  at  Memphis. 
The  Motherwell  Iron  &  Steel  Company  filed  an 
afiswer  to  the  original  and  amended  bills,  in  which 
it  was  averred  that,  prior  to  the  rendition  of  the 
judgment  in  Ohio,  where  both  corporations  were 
domiciled,  certain  creditors  filed  their  petition  against 
it  in  the  Court  of  Common  Pleas  of  Hocking  County, 
Ohio,  to  have  it  dissolved  as  a  corporation  and  its 
affairs  administered  under  the  statutes  of  Ohio;  that, 
in  pursuance  of  such  proceedings,  the  Court,  on  July 
6,  1892,  made  an  order  appointing  one  Frank  C. 
Rochester  temporary  receiver,  with  authority  to  take 
charge   of    all   the    property,    of    every    kind   and    de- 
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scription,  belonging  to  said  cor[)oration.  The  judg- 
ment in  favor  of  the  Commercial  National  Bank 
against  the  Motherwell  Iron  &  Steel  Company  for 
the  smn  of  §5,000,  was  confessed  on  July  20,  1S92,  *^ 
in  the  Court  of  Common  Pleas  for  Pickaway  County, 
Ohio,  in  pursuance  of  a  warrant  of  attorney  em- 
Ixxlied  in  the  note.  It  further  appears  that,  on 
Octo}>er  12,  1892,  the  .Hocking  County  Court  of 
t\)mmon  Pleas  pronounced  a  decree  dissolving  the 
Motherwell  Iron  &  Steel  Company  as  a  corporation, 
and  appointed  Rochester  permanent  receiver  to  wind 
up  its  business  and  distribute  its  assets  among  its 
creditors.  Rochester  qualified  and  entered  upon  the 
discharge  of  the  duties  pertaining  to  his  receivership. 
It  is  claimed  by  defendant  that  the  confession  of 
the  judgment  without  notice  to  the  receiver,  and 
the  prosecution  of  the  present  suit,  is  an  attempt  to 
evade  the  laws  of  Ohio,  and  to  acquire  for  the  Com- 
mercial National  Bank  a  priority  to  which  it  is  not 
entitled,  and  that  complainant  and  defendant,  being 
residents  of  the  State  of  Ohio,  the  Court  will  not 
lend  its  aid  to  such  purpose.  Defendant  further 
insists  that  said  confessed  judgment  was  an  absolute 
nullity  in  the  State  of  Ohio,  where  rendered,  and 
iji,  therefore,  of  no  extraterritorial  validity.  Said 
contention  is  based  upon  §  5661  of  the  Revised  Stat- 
utes of  Ohio,  regulating  insolvent  corporations,  to 
mt:  '*AI1  sales,  assignments,  transfers,  mortgages, 
and  conveyances  of  any  part  of  the  estate,  real  or 
l)ersonal,    including    things  in  action,  of   every  descrio- 
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tion,  made,  after  the  |)etition  for  the  (lisKohition  of 
the  (H)r|)oration  is  tiletl,  in  payment  of,  or  ^as  tuc- 
curity  for  any  existing  or  prior  <leht,  or  for  any 
other  eonsideratlon,  and  all  judgments  eonfessed  bv 
siurh  (M)r)x>ration  after  that  time,  shall  \h}  absolutely^ 
void  as  against  the  receiver  appointed  on  sueh  peti- 
tion, an<l  as  against  the  creditors  of  the  corjK>ration." 
It  further  ap|)ears  that  pn  the  twenty-eighth  of 
February,  iS93,  Frank  C.  Rochester,  the  Ohio  re- 
ceiver,  tile<l  his  bill  in  the  Chancery  Court  of  Shelby^ 
County  against  the  Commercial  National  Bank,  and 
McLendon,  the  Sheriff  of  said  county.  The  bill  re- 
cites in  full  the  pr<K»eedings  in  the  State  of  Ohio 
for  the  dissolution  of  the  Motherwell  Iron  &  Steel 
Company  as  an  insolvent  corporation,  and  his  ap- 
{)ointment  as  temporary  receiver.  It  also  exhibits 
the  decree  of  October  12,  1S92,  dissolving  the  Mother- 
well Iron  &  Steel  Company  as  a  a)r|X)ration,  and 
the  appointment  of  com))lainant  as  |)ermanent  receiver. 
The  bill  then  claims  that  the  judgment  rendered  in 
Ohio  was  void,  for  the  reason  that  the  Motherwell 
Iron  &  Steel  C/ompany  wa«  then  in  the  hands  of 
complainant  as  receiver.  The  bill  further  chargen 
that,  at  the  date  of  the  tiling  of  its  l>ill,  the  Com- 
mercial National  Hank  and  its  officers  knew  of  the 
proceedings  in  Ohio  to  wind  up  the  Motherwell  Iron 
&  Steel  Company,  and  that  complainant  had  l)een 
appointed  receiver  and  directed  to  take  charge  of 
all  the  assets  of  the  company,  and  had  entered  upon 
the   discharge    of    his    duty.       It    is    then    stated    that, 
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hy  the  laws  of  the  State  of  Ohio,  all  creditors  are 
reciuired  to  come  in  and  present  their  claims,  to  re- 
ceive pro  rafa  distribution,  and  that  by  such  laws, 
alter  the  tiling  of  such  petition,  one  creditor  could 
not  obtain  priority  over  others,  but  each  and  all 
were   required   to   fare   alike. 

The  prayer  of  the  bill  is  that  a  receiv^er  be  ap- 
pinled  to  take  charge  of  the  goods  in  Memphis, 
and  sell  them,  or  that  they  be  turned  over  to 
complainant  under  his  appointment  as  receiver  in 
the  State  of  Ohio,  so  that,  in  either  event,  he 
may  realize  the  proceeds  thereof  and  take  them  to 
Ohio. 

Answer     was     tiled     bv     the     Commercial     National 

I. 

Bank,  in  which  it  relied  upon  the  validity  of  its 
jinlgment  recovered  in  Ohio.  It  submits  that  the 
a|)j)ointment  of  Rochester  as  receiver  in  Ohio,  gave 
him  no  title  to  or  right  to  the  possession  of  the 
I)r()])erty  of  the  Motherwell  Iron  &  Steel  Comj)any 
in  Tennessee,  and  avers  the  fact  to  be  that  Roches- 
ter had  not  taken  such  property  into 'possession,  and 
had  not  assumed  any  control  of  it  when  the  judg- 
ment was  recovered  in  Ohio,  and  when  the  bill  was 
tiled  in  Tennessee  and  the  property  attached  by  the 
Commercial    National    Bank. 

The  answer  then  denies  that  the  Courts  of  Tenl 
ne«4see  have  any  jurisdiction  to  administer  the  laws 
of  Ohio  with  reference  to  its  corporations,  and  in- 
sists that   in   Tennessee   the    Motherwell    Iron   &   Steel 

Company,   at   the   bringing   of    this   suit,    was   only  an 
12—11  p 
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individual   owning   the  property  in  the  hands  of   Mun- 
dinger   as   an   individual    could   own   it. 

On  the  twenty-ninth  of  March,  1893,  after  the 
last  bill  was  filed,  a  decree  was  entered  in  both 
suits,  by  agreement  of  parties,  that  all  the  property 
in  controversy  in  Tennessee  be  turned  over  to  Roch- 
ester, the  Ohio  receiver,  to  be  sold  by  him  for 
the  best  price  possible,  and  that  the  fund  arising 
from  the  sale  be  held  by  him  as  a  separate  fund, 
to  be  disposed  of  according  to  the  final  decree  made 
by    the   Court   in    the    two   suits. 

The  two  causes  were  heard  together,  and  the 
Chancellor  decreed:  First,  the  confession  of  the  judg- 
ment by  the  Motherwell  Iron  &  Steel  Company,  in 
the  State  of  Ohio,  on  July  20,  1892,  in  favor  of 
the  Commercial  National  Bank,  was,  by  the  laws  of 
Ohio,  absolutely  void,  as  against  Rochester,  the  re- 
ceiver, and  he  accordingly  dismissed  the  bill  of  the 
Commercial  National  Bank.  Second,  that  Rochester, 
as  receiver  of  said  defunct  corporation,  have  and 
retain  possession*  of  said  property,  to  be  administered 
by  him  as  directed,  by  the  proper  Court,  in  the 
State  of  Ohio.  The  Commercial  National  Bank  ap- 
pealed,   and   has   assigned   errors. 

The  insistence  of  complainant  is  that,  by  virtue 
of  its  original  and  amended  bills,  and  the  attachment 
sued  out  thereunder,  it  acquired  a  lien  upon  the 
property  in  controversy,  and  that  such  lien  is  supe- 
rior to  anv  claim  or  title  of  Rochester,  the  Ohio 
receiver.       Complainant   bases   its  remedy  upon    §  5040 
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(M.  &  v.),  Code,  viz.:  *'When  a  judgment  has 
been  recovered  in  any  other  State  against  a  resident 
of  such  State,  and  the  creditor  has  exhausted  his 
legal  remedy,  the  real  or  personal  property  of  the 
del)tor  in  this  State  may  be  subjected  to  the  satis- 
faction of  such  debt  by  bill  stating  the  facts  under 
oath,  and  filed  in  the  Court  of  the  district  in  which 
the  property  is  situated."  Taylor  v.  BadoiiXj  8 
Pickle,    249. 

It  will  be  remembered  that  one  of  the  present 
hills  was  filed  by  the  receiver,  in  which  he  prays 
that  said  goods  be  turned  ov^er  to  him  under  his 
appointment  as  receiver  in  the  State  of  Ohio,  or  that 
a  receiver  be  appointed  to  take  charge  of  and  sell 
the  goods,  so  that,  in  either  event,  he  may  realize 
the  proceeds  of  the  goods  and  take  them  to  Ohio 
to  enable  him  to  administer  his  trust,  to  the  end 
that  the  assets  of  the  corporation  may  be  divided 
pro  rata  among  all  its  creditors.  This  bill  cannot 
be  maintained  for  any  purpose,  for  want  of  author- 
ity in  the  receiver  to  institute  an  action  in  a  iuris- 
diction  beyond  that  of  his  appointment.  Says  Mr. 
High,  in  his  work  on  Receivers,  §289,  viz.:  ^'LTpon 
the  question  of  the  territorial  extent  of  a  receiver's 
jurisdiction  and  powers  for  the  purpose  of  instituting 
actions  connected  with  the  receivership,  the  prevail- 
ing doctrine,  established  by  the  Supreme  Court  of  the 
United  States  and  sustained  by  the  weight  of  au- 
thority in  various  States,  is  that  the  receiver  has  no 
extraterritorial    jurisdiction     or    power    of    official    ac- 
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tion,  and  cannot  go  into  a  foreign  State  or  juris- 
diction and  there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate  subject  to  his  re- 
ceivership. His  functions  and  powers  for  the  pur- 
poses of  litigation  are  held  to  l>e  limited  to  the 
Courts  of  the  State  within  which  he  was  appointed, 
and  the  principles  of  comity  between  nations  and 
States,  which  recognize  the  judicial  decisions  of  one 
tribunal  as  conclusive  in  another,  do  not  apply  to  such 
a  case,  and  will  not  warrant  a  receiver  in  bringing 
an  action  in  a  foreigh  Court  or  jurisdiction.'"  Booth 
V.  Clurky  17  How.,  822;  Beach  on  Receivers, 
'  SS5  680,  681.  We  think,  therefore,  the  Chancellor 
was  in  error  in  recognizing  the  right  of  the  Ohio 
receiver    to     sue    in    a    Tennessee     Court    to     recover 

^  property  which  had  never  been  in  his  possession. 
Cuijell    V.     Woolrl.dge^    8    Bax.,    580. 

The  next  (question  presented  is,  whether,  in  view 
of  the  proceedings  in  Ohio  and  the  laws  of  that 
State,  where  both  of  these  corporations  are  domiciled, 
the  Commercial  National  Bank  is  entitled  to  enforce 
its  judgment  against  the  Motherwell  Iron  &  Steel 
Company  in  the  Courts  of  Tennessee,  and  to  subject 
to  the  satisfaction  thereof  property  belonging  to  the 
latter  in  this  State.  It  will  be  observed  that  the 
Motherwell  Iron  &  Steel  Company  made  no  volun- 
tary conveyance   or   transfer   of   its    property   in  Ohio. 

^  The  proceedings  against  it  in  Ohio  wep  in  mvitiwi^ 
and  under  statutes  authorizing  the  dissolution  of  in- 
solvent  corporations. 
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This  fact  must-  be  kept  in  view,  for  it  will  be 
found  to  be  the  diflferential  feature  that  marks  two 
distinct  lines  of  decision.  In  Cole  v^  Cu?iru/fiff/uim, 
133  IT.  S.,  107,  129,  and  in  Barnett  v.  Kinney, 
147  U.  S.,  476,  481,  the  Supreme  Court  of  the 
United  States  points  out  the  difference  >)etween  a 
voluntary  transfer  of  propeiiiy  out  of  the  jurisdiction, 
and  the  transfer  of  such  property  as  the  result  of 
leo^al  proceedings  at  the  place  of  his  domicile,  saying, 
viz.:  ''Although,  in  some  of  the  States,  the  fact 
that  the  assignee  claims  under  a  decree  of  a  Court, 
or  by  virtue  of  the  law  of  the  State  of  the  domi- 
cile of  the  debtor  and  the  attaching  creditor,  and 
not  under  a  conveyance  by  the  insolvent,  is  regarded 
as  immaterial,  yet,  in  most,  the  distinction  between 
involuntary  transfers  of  property,  such  as  work  by 
oi^ration  of  law,  as  foreign  bankrupt  and  insolvent 
laws,  and  a  voluntary  conveyance  is  recognized. 
The  reason  for  the  distinction  is,  that  a  voluntary 
transfer,  if  valid  where  made,  ought,  generally,  to 
be  valid  everywhere,  being  the  exercise  of  the  per- 
sonal  right  of  the  owner  to  dispose  of  his  own, 
while  an  assignment  by  operation  of  law  has  no  legal 
operation  out  of  the  State  in  which  the  law  was 
passed." 

.  Says  Mr.  Wharton,  in  his  Conflict  of  Laws, 
y  799,  800,  viz.:  ''With  regard  to  proceedings  in 
bankruptcy  or  insolvency  of  the  Courts  of  the  sev- 
eral States  171  mvitiun,  the  universal  rule  is  that 
such   proceedings   are   ineffective    as    against    attaching 
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creditors  until  they  are  either  adopted  by  domestic 
process,  or  the  property  is  realized  by  the  assignee. 
IjOcsA  lien  creditors  whose  liens  are  prior  to  the  ac- 
tual arrest  under  local  process,  unquestionably  have 
precedence.  The  question  of  priority  between  them 
and  the  bankrupt  assignee  is  one  of  which  the  ft^w 
rei  ftitce  is  the  sole  arbiter.''  The  author  in  the 
text  is  sjieaking  of  State  bankrupt  or  insolvent  laws, 
and   not   in   respect   of    national    bankruptcies. 

In  Reynoldn  v.  Adden,  136  U.  S.,  348,  Mr.  Jus- 
tice Bradley  referred  to  the  same  distinction,  viz.: 
''Every  State  exercises  to  a  greater  or  less  extent,  as 
it  deems  expedient,  the  comity  of  giving  effect  to 
the  insolvent  proceedings  of  other  States,  except  as 
it  may  be  compelled  to  give  them  full  effect  by  the 
Constitution  of  the  United  States.  Where  the  trans- 
fer of  the  debtor's  property  is  the  result  of  a  ju- 
dicial proceeding,  as  in  the  present  case,  there  is 
no  provision  of  the  Constitution  which  requires  the 
C/Ourts  of  another  State  to  carry  it  into  effect,  and, 
as  a  general  rule,  no  State  Court  will  do  this  to 
the  prejudice  of  the  citizens  of  its  own  State."  Our 
statute  (S  5040,  M.  &  V.  Code)  is  not  limited  to 
citizens  of  this  State,  but,  as  held  by  this  Court  in 
Taylor  v.  Badoux^  8  Pickle,  a  citizen  6i  another 
State  is  entitled  to  pursue  the  remedy  it  affords. 
Lisenbee   v.    Holt,    1    Sneed,    42-51. 

It  was  held  by  the  Court  of  Appeals  of  New  York 
in  Ilihernia  National  BanV  v.  Lacomhe^  84  New  York, 
367,  that  an  assignment   by  virtue  of  or  under  a  for- 
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eign  law  does  not  operate  ujwn  a  debt  or  right  of 
action  as  against  a  person  in  that  State,  and  tii^t  a 
foreign  creditor  rightfully  in  a  Court  of  that  State, 
pursuing  a  remedy  given  by  the  statutes  of  that  State, 
may  enforce  that  remedy  to  the  same  extent,  in  the 
same  manner,  and  with  the  same  priority  of  lien  as 
a  citizen.  In  that  case,  it  appeared  that  the  plain- 
tiff, a  national  bank  organized  and  having  a  place  of 
Inisiness  in  New  Orleans,  purchased,  for  value,  of  de- 
fendant, the  Merchants  &  Traders'  Bank,  a  Louis- 
iana corpoi*ation,  a  draft  drawn  on  bankers  in  the 
city  of  New  York  for  $10,000,  payable  to  plaintiff's 
order.  The  draft  was  duly  presented  to  the  payors 
in  New  York,  and  payment  refused.  It  was  duly 
protested,  and  notice  given  to  the  drawer.  It  fur- 
ther appeared  that,  after  the  delivery  of  the  draft  to 
plaintiff,  the  Merchants  &  Traders'  Bank  was  placed 
in  liquidation  under  the  laws  of  Louisiana,  and  com- 
missioners were  appointed  to  take  possession  of  and 
administer  its  assets.  The  plaintiff  afterwards  com- 
menced an  attachment  suit  in  the  Supreme  Court  of 
New  York,  which  was  served  on  M.  Morgan's  Sons, 
bankers  of  New  York,  who  had  funds  of  the  Mer- 
chants &  Traders'  Bank,  of  New  Orleans,  in  their 
hands.  It  was  held  that  the  statute  of  New  York 
authorized  the  proceeding,  and  that  neither  the  law 
of  Louisiana  nor  the  adjudication  of  that  State  under 
which  the  commissioners  were  appointed  could  have 
any  operation  here  to  defeat  or  affect  the  lien  of 
plaintiff's   attachment.       The    Court   said,    viz.:     ''The 
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lining  question  relates  to  the  claim  made  by  the 
nissioaerK  appointed  by  the  Court  in  Louisiana, 
her   the    law     nor     the    adjudication     under     which 

were  appointed  can  have  any  o|>eration  here. 
r  are   strictly  local,  and   affect   nothing   mure    than 

can  reach,  for  the  rule,  as  we  conceive,  is  well 
ed  that  an  assignment  by  virtue  of  or  under  a 
ign  law  does  not  oi)erate  upon  a  debt  or  right 
ivtiun  ati  against  a  jierson  in  this  State.  The 
ititf,    ax    we    have    seen,    although   a   foreign    cred- 

is  rightfully  in  our  Courts  puri^uing  a  remedy 
n  by  our  statutes.  It  may  enforce  that  remedy 
he   same    extent    and    in    the    same    manner,    and 

same  priority  as  a  citizen.  Any  other  con- 
ation would  make  the  permission  of  the  statute 
irni  without  l>enetit — a  formality  and  not  matter 
iubstance,  a  mere  deluRtun.  Once  properly  in 
■t  and  accepted  aw  a  suitor,  neither  the  law. 
Court  administering  the  law,  will  admit  any  dis- 
ion    between    the    citizen    of    it**    own     State    and 

of    another.       Before    the    law   und    in    ita   tribu- 

there  can  be  no  preference  of  one  over  the 
r.  .  ,  It  follows  that,  however  fatal  the  ad- 
atiun  in  I>ouisiana  may  be  t4>  the  existence  of 
defendant  corporation  in  that  State,  it  cannot  de- 
3  its  creditors  of  the  remedies  afforded  by.  other 
ms  against  its  property.  This  action  was  com- 
-•ed  before  the  intervention  of  the  commissioners, 
to  it  they  have  establisheil  no  defense,  nor  shown 
jient   reason    for  defeating   the   priority  of   lion  itc- 
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quired  by  the  proceedings  therein.  WilUtU  v.  Waite^ 
25  N.  Y.,  686;  Fol<ier  v.  Columhlan  Insurance  Co,^ 
99  Mass.,  267.  If  the  plaintiflf  has,  by  its  pro- 
ceedings, obtained  an  advantage  against  the  law  and 
adjudications  of  Louisiana,  it  is  a  resident  of  that 
State,  and,  as  such,  the  appellant's  counsel  contends, 
mav  there  be  overhauled  and  made  to  account  for 
what    it    has    gained    here.       To   that    remedy,    if    it  < 

exist,    the   defendant   may   properly   be   remitted." 

In  the  later  case  of  Waite,  reported  in  99  New 
York,  448,  the  Court  of  Appeals  of  that  State  held 
that,  where  neither  the  rig:hts  of  domestic  creditors, 
nor  of  foreign  creditors  proceeding  against  the  prop- 
erty   under     State     laws    were    involved,     the    foreign 

assignees    may    be    permitted    to    sue    in    their    Courts  .  -m—m      m 

for  the    l>enetit   of    all   the  creditors,    on   principles   of  {        ^  __i^      |i 

national  comit}',  without  a  surrender  of  the  principle 
that  a  foreign  statutory  assignment  does  not  operate 
ii«  a  transfer  of  the  property  in  that  State.  It  was 
distinctly  held   in  that   case   that   the   statutory  title  of  ? 

foreign     assignees     can     have    no    recognition    in    that  ^ 

State  solely  by  virtue  of  the  statute.  The  case  of 
C'^lr    V.      Cunningham^     133    U.     S.,     107,    is    not    an  t 

authority  against  the  principles  already  announced. 
It  appeared  in  that  case  that  all  the  parties  were 
domiciled  in  the  State  of  Massachusetts.  The  debtor 
had  made  a  general  assignment  of  all  his  property 
for  the  l)enefit  of  all  his  creditors,  as  required  by 
the  laws  of  that  State.  A  creditor  was  proceeding, 
in   a  foreign    jurisdiction,    to   subject  property    of   his 
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insolvent  debtor,  Kituated  in  the  sister  State,  to  the 
satisfaction  of  his  claim.  Upon .  bill  filed  in  the 
State  of  Massachusetts,  where  all  the  parties  resided, 
the  creditor  was  enjoined  from  proceeding  further 
with  the  prosecution  of  his  suit  to  obtain  pi-eference 
in  property  situated  in  such  forei*^  jurisdiction.  It 
is  obvious  that  case  is  entirely  dissimilar  in  its  facts 
to  this  case.  We  have  also  carefully  examined  the 
case  of  Baifhy  v.  Atlantic^  Misnissippi  <Jb  Ohio  Rail- 
road Co,^  86  Pa.,  cited  in  the  brief  of  defendants 
counsel,  and,  while  it  supports  his  contention,  the 
case,  in  our  opinion,  is  opposed  to  the  great  weight 
of  authority  on  this  subject.  The  other  cases,  HudJey 
V.  FveedmanH  Stfvhujn  db  Tru-Ht  (h,^  2  Tenn.  Ch.,  and 
Marr  v.  Bmik^  4  Cold.,  we  do  not  think  apposite. 
It  is  contended,  however,  on  behalf  of  defendant, 
that  complainant^ 8  judgment  cannot  Ije  enforced  in 
the  State  of  Tennessee,  because  it  was  void  in  the 
State  of  Ohio,  where  rendered.  This  contention  is 
based  upon  the  statute  of  that  State,  which  provides, 
viz.:  "And  all  judgments  confessed  by  such  corpora- 
tion (after  the  petition  •  for  the  dissolution  of  the 
corporation  is  filed)  shall  be  absolutely  void  as  against 
the  receiver  appointed  on  such  petition,  and  as 
against  the  creditors  of  the  corporation."  It  will 
be  observed  that  the  statute  does  not,  in  terms,  de- 
clare that  the  judgment  shall  be  void  as  against  the 
corporation,  nor  does  it  undertake  to  v^est  the  re- 
ceiver with  the  title  to  proj^rty  belonging  to  the 
insolvent    corporation    situated    beyond    the    limits    of 
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that  State.  The  statute  only  provides  that  such 
judgment  shall  be  void  as  against  the  receiver  and 
the  creditors  of  the  corporation.  The  decree  dissolving 
the  Motherwell  Iron  &  Steel  Company  was  not  ren- 
dered in  Ohio  until  the  twelfth  day  of  October,  1892, 
and  until  that  time  the  corporation  was  a  going  con- 
cern, with  the  right  to  exercise  its  corporate  func- 
tions, and  was,  of  course,  subject  to  be  impleaded 
at  the  suit  of  any  creditor.  Mosby  v.  Williainson^ 
5  Heisk.,  378;  Comfmi  v.  McTeer,  7  Lea,  660; 
Bank  v.  Lumber  dc  Manufacturing  Co,^  7  Pickle, 
12;  Wait's  Insolvent  Corporations,  §  372;  Nat- 
hnnl  Bank  v.  In^uTance  Co.^  104  U.  S.,  54;  2  Mor- 
awetz   on   Corporations,    p.   73,    §  2010. 

It  is  true,  the  petition  for  the  dissolution  of  the 
corporation  was  filed  on  the  sixth  of  July,  1892, 
and  this  judgment  was  confessed  afterwards,  to  wit, 
on  the  twentieth  of  July.  It  is  only  against  the  re- 
ceiver and  creditors  of  the  corporation  that  such 
judgment  is  by  the  statute  declared  void.  We  are 
of  opinion  that  this  statute  is  only  operative  in  Ohio 
in  favor  of  the  receiver,  and  in  respect  of  property 
situated  in  that  State.  The  chattels  in  controversy 
were  in  the  State  of  Tennessee,  and  subject  to  its 
laws  when  those  attachment  proceedings  were  begun, 
and,  being  the  property  of  the  Motherwell  Steel  & 
Iron  Company,  were  subject  to  complainant's  judgment, 
and  the  lien  of  complainant's  attachment  is  in  nowise 
affected   by   the   proceedings    that    transpired   in   Ohio. 

Finally,    it    is    insisted    by    counsel    for    defendant 
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that  it  does  not  a])pear  that  complainant  has  exhausted 
its  legal  remedy  in  the  State  of  Ohio.  This  con- 
tention  is   based    upon    the    language    of    §  5040,    M. 

6  V.  Code,  viz.:  ''When  a  judgment  has  been  re- 
covered in  any  other  State  against  a  resident  of  such 
State,  and  the  creditor  has  exhausted  his  legal  rem- 
edy,'' etc.  It  is  claimed  on  behalf  of  defendant 
that,  up  to  the  date  of  filing  the  amended  bill  in 
this  cause,  as  shown  by  the  record,  the  only  execu- 
tion that  had  issued  from  said  judgment  was  levied 
upon  property  of  defendants,  or  some  of  them.  The 
proof  in  the  record  shows  that  the  property  levied 
on  was  either  released  or  subject  to  prior  liens,  and 
that  nothing  could  be  made  in  satisfaction  of  the 
judgment.  It  is,  moreover,  a  cx)nclusive  answer  to 
this  position  that,  at  the  date  of  the  rendition  of 
complainant^s  judgment  in  Ohio,  all  the  property  of 
the  Motherwell  Iron  &  Steel  Company  was,  and  has 
continued  to  remain,  in  the  hands  of  Rochester,  re- 
ceiver, and  complainant  absolutely  had  no  remedy  in 
the  State  of  Ohio  for  the  collection  of  its  judgment. 
It  had,  to  all  intents  and  purposes,  in  the  language 
of  the  statute,  exhausted  its  legal  remedy.  Porte?*  v. 
Sab; II,   149  U.   S.,   479;    Tuvley  v.    Tayhr,  3  Lea,   173; 

7  Hum.,    234;    6W>  v.    Beauregard,    101   U.   S.,   690. 

It  results  that  the  bill  of  Rochester,  receiver,  filed 
herein,  must  be  dismissed,  and  complainant  will  be  en- 
titled to  a  decree  for  the  amount  of  its  judgment  and 
interest,  and  to  subject  the  property  herein  attached, 
or   its   proceeds,    to   the   satisfaction   of    said   decree. 
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{J(i<}l'Hon.      June    21,    1895.) 


1.  Larckny.     Takhm  and  pledghuj  another's  pnrperty. 

One  is  properly  convicted  of  larceny  who  secretly',  without 
claim  of  right,  and  by  breaking  open  a  drawer,  takes  the  prop- 
erty of  another  for  the  purpose  of  pledging  it,  and  thereafter 
does  pledge  it  for  his  own  debt,  whereby  it  is  lost  to  the  owner, 
although  he  swears  that  he  had  intended  to  redeem  and  re- 
turn it.     {PoftU  pp.  190-L%.) 

Case  cited  and  approved:  Fields  v.  State,  6  Cold.,  5Ji4. 

2.  Samk.     EvUlence.     Id^m  soiunut. 

An  indictment  for  larceny  of  property  of  Mary  "Johnston"  is 
supported  by  proof  of  larceny  of  property  of  Mary  ''John- 
son," since  the  two  names  are  idem  sonayiJt.     {Post,  p.  1U6.) 

Case  cited  and  approved:  Robertson  v.  Winchester,  85  Tenn.,  182. 

3.  Same.     FossessioJi  of  pi'operty.     Taking. 

The  owner  retains  the  custody  and  possession  of  bonds  deposited 
in  a  locked  drawer  of  a  bank  safe  of  which  he  carries  the  key, 
and  the  taking  of  the  bonds  by  the  bank  cashier  by 'breaking 
the  drawer  constitutes  a  trespass.     {PohU  pp.  19f>-198. ) 

4.  Same.     Of  proi)eHy  on  deposit. 

Theca.shier  of  a  bank  is  guilty  of  larceny  under  g  5444  (M.  &  V. 
Code),  who  takes  bonds  which  have  been  deposited  in  the  bank 
for  safe  keeping,  and  subject  to  the  immediate  orders  of  the 
owner,  and  pledges  them  to  another  bank  as  security  for  a 
debt  of  his  bank.     {PmU  pp.  19(>-198.) 

Code  construed:  §  5444  (M.  &  V.);  'i  4678  (T.  »S:  S.). 

j.  Same.     [ndUitiaent. 

Indictment  for  larceny  in  common  law  form  is  sufficient  to 
charge  the  offense  defined  in  J  5444  (M.  &  V.  Code).  (Post,  pp. 
t96-t98.) 

Code  construed:  g  5444  (M.  &  V.);  g  4678  (T.  &  S.). 

Ca,se  cited  and  approved:  Defreese  v.  State,  3  Ileis.,  54. 


Trnalow  v,  SUt«. 

I.  SA.MK.     Paying  for  Kliilen  gondn  nn  dtfeiwe. 
Paying;  for  stolen  floods  will  be  no  defense  to  a  Enbseqnent  id- 

dictment  for  the  larcenj.     {Poat,  pp.  136,  iSH.) 
Case  cited  and  approved:  5  Tex..  490. 

'.  PbaL'TIcE.  Ah  (o  iiitrodJu^Uin  nf  cPbtcjicc. 
RefuKal  of  the  Court  to  permit  counsel  to  state,  in  the  presence 
of  the  jury,  what  he  expects  to  prove  in  an-swer  to  a  qnestiou 
which  the  Court  has  pronounced  immaterial,  Ib  not  error.  The 
Court  ang^efits  the  proper  practice  in  such  case.  (Po«t,  pp. 
138,  199.) 


FROM    CARROU.. 


Appeal  in  error  from  Circuit  Court  of  Carroll 
Jounty.       John    R.    Bond,    Judge. 

Alvin  Hawkins,  Jo  11.  Hawkins,  and  S.  W. 
Iawkins  for  Trualow. 

(jeo.  T.  McCall,  H.  C.  Towns,  and  Attorney- 
reneral    Pickle   for   State, 

McAlister,  J.  The  plaintiff  in  error  was  con- 
'iet«d  in  the  Circuit  Court  of  Carroll  County  of  the 
arceny  of  two  United  States  bonds  of  the  denom- 
nation  of  $1,000  each,  the  property  of  Mrs.  Mary 
Tohnson.  The  jury  assessed  his  punishment  at  con- 
inenient  in  the  State  prison  for  a  term  of  three 
'ears.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
uent  having  been  overruled,  the  prisoner  appealed 
o   this   Court.       The   record    discloses    that    in     1888, 
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upon  the  organization  of  the  Bank  of  Carroll  at 
Huntingdon,  the  said  R.  F.  Truslow  was  elected  its 
cashier,  and  continued  to  occupy  that  position  until 
October,  1893,  when  the  bank  failed  and  went  into 
liquidation.  In  1888,  shortly  after  the  organization 
of  the  bank,  one  J.  W.  Me  bane,  father  of  Mrs. 
Mary  Johnson,  deposited  with  R.  F.  Truslow,  cashier, 
for  safe  keeping  at  said  bank,  two  four  per  cent. 
United  States  bonds  of  the  denomination  of  one 
thousand  dollars  each,  with  interest  coupons  attached, 
payable  quarterly.  These  bonds  were  the  property 
of  his  daughter,  Mary  Mebane,  who  has  since  inter- 
married with  Clarence  Johnson.  Truslow  received 
the  bonds  and  deposited  them  in  a  drawer  in  the 
bank  safe,  which  he  labeled  **Mary  Mebane,"  and 
at  a  subsequent  time  he  delivered  the  key  to  the 
drawer  to  J.  W.  Mebane.  This  key  was  turned 
over  by  J.  W.  Mebane  to  his  daughter.  It  appears 
that  for  the  two  succeeding  years  J.  W.  Mebane, 
for  his  daughter,  collected  the  coupons  quarterly 
upon  their  maturity.  This  witness  stated,  ''When  I 
would  go  after  the  money  due  on  the  coupons,  1 
would  take  the  key  and  hand  it  to  Truslow,  and  he 
would  go  to  the  safe  and  bring  me  back  the  money 
on  the  coupons."  After  the  marriage  of  the  said 
Mary  Mebane  to  Clarence  Johnson,  the  coupons  were 
collected  either  by  the  said  Mary  or  her  husband. 
In  1891  the  Bank  of  Carroll  becoming  indebted  to 
the  First  National  Bank  of  Nashville  in  the  sum  of 
^^1,500  on   account  of    overdrafts,    and    being   pressed 
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for  security,  the  said  Truslow,  to  use  his  own  lan- 
guage, * '  either  prized  open  the  Mebane  drawer,  or 
with  another  key  unlocke<i  it,*'  and,  removing  one  of 
the  bonds,  forwarded  it  to  the  Nashville  bank  as  col- 
lateral security.  Additional  security  l)eing  still  de- 
manded, Truslow^,  on  the  eleventh  of  May,  1891, 
removed  froni  the  drawer  the  remaining  bond,  and 
likewise  j)ledged  it  with  the  First  National  Bank  of 
Nashville.  This  removal  and  hyjKHhecation  of  the 
})onds  was  without  the  knowledofe  or  couvsent  of  the 
owner,  the  said  Mary  Johnson.  It  apjx^ars  that,  after 
the  removal  of  the  lx)nds,  Johnson  and  wife  con- 
tinued to  collect  the  interest  coupons  (juarterly  up  to 
the  date  of  the  assignment  l)v  the  bank  in  Octol)er, 
1H93.  Clarence  Johnson  testified  that  he  did  not  ffo 
to  the  safe  to  get  the  coupons,  l)ut  would  hand  the 
key  to  the  defendant,  Truslow,  at  the  bank  counter, 
and  he  wH)uld  go  to  the  safe,  in  the  back  of  the 
bank,  and  would  come  back  to  the  counter,  paj'  wit- 
ness the  money,  and  hand  him  back  the  key  to  the 
drawer.  It  thus  appears  that  the  defendant  kept 
up  the  pretense  of  unlocking  the  drawer  and  clip^ 
ping  the  coupons  from  the  bonds  for  over  two  years 
after  he  had  secretly  and  fraudulently  removed  them. 
It  further  apjx^ars  that,  on  the  eleventh  of  Septem- 
ber, 1893,  only  a  short  time  before  the  failure  of 
the  Bank  of  Carroll,  Truslow,  in  the  name  of  his 
])ank,  executed  a  renewal  note  to  the  First  National 
Bank  of  Nashville  for  the  sum  of  two  thousand 
dollars,   and   pledged   said    bonds   as   security,    with   an 
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express  power  of  sale  in  the  face  of  the  note,  upon 
the  nonpayment  of  the  bonds  at  maturity.  The 
Bank  of  Carroll,  on  the  second  of  October,  1893, 
made  a  general  assignment  for  the  beneiit  of  cred- 
itors. The  note  for  J^2,000  due  the  Nashville  bank 
was  not  paid,  and  in  January,  1894,  the  bonds  were 
sold,    and    were   thus    wholly    lost   to    the   owner. 

It  appears  that,  after  the  assignment,  the  trustee 
sent  to  Truslow  for  the  combination  to  the  lock,  in 
order  to  enable  the  former  to  open  the  safe.  Trus- 
low sent  some  figures  which  did  not  disclose  the 
combination,  and  the  assignee  was  compelled  to  com- 
iminicate  wuth  the  manufacturers  in  order  to  learn  it. 
^\'hen  the  safe  w^as  opened,  Clarence  Johnson  was 
|)res<^»nt,  and,  upon  an  examination  of  the  Meljane 
drawer,  learned  for  the  first  time  that  the  bonds  had 
lieen  abstracted.  In  the  meantime,  the  defendant  had 
become  a  fugitive,  and  was  traveling  about  in  dis- 
jrui.He  under  an  assun)ed  name.  After  absenting  him- 
self three  or  four  months,  he  voluntarilv  returned 
to  his  home,  when  he  was  arrested,  indicted,  and 
convicted,    as   already    stated. 

The  first  ground  upon  which  counsel  for  the  de- 
fendant asks  a  reversal  is  that  the  verdict  and  judg- 
ment Ijelow  are  not  supported  by  the  evidence.  The 
contention  is,  there  is  no  evidence  to  show  that  when 
Truslow  removed  these  bonds  and  pledged  them  with 
the  First  National  Bank  of  Nashville  as  collateral 
security  for  an  indebtedness  of  the  Bank  of  Carroll, 
that  he   intended  to  appropriate  the  bonds  to  his  own 
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use,  or  to  deprive  Mrs:  Johnson  |)ernianently  of  her 
property.  The  defendant  testified  that,  at  the  time 
be  took  the  bonds  and  hyjK)theoated  theui,  he  ex- 
pected and  intended  to  redeem  them  in  a  few  days 
and  return  them  to  the  drawer  whence  he  had  taken 
them.  The  Court  charged  the  jury  on  this  subject, 
viz.:  ''The  State  must  also  establish  that  the  defend- 
ant intended,  when  he  took  these  bonds,  if  he  did 
take  them,  to  (Jeprive  the  true  owner  of  them  per- 
manently. If  he  took  them  intending  at  the  time 
to  return  them,  he  would  not  be  guilty,  and  you 
should  actjuit  him,  etc.  It  is  for  you  to  determine, 
from  the  whole  testimonv  in  this  case,  what  his  in- 
tention  was  when  he  took  them.  To  determine  this, 
vou  will  look  to  and  consider  all  his  conduct  as 
shown  bv  the  testimonv,  when  he  took  them,  what 
he  did  with  them,  the  amount  of  the  debt  to  se- 
cure which  they  were  deposited,  what  reasonable  ex- 
pectation he  had  of  !)eing  able  to  pay  that  debt  and 
get  the  bonds  back,  and  what  finally  l)eciime  of  them. 
In  making  up  your  conclusions  as  to  the  motive  and 
intent  with  which  defendant  took  said  l)onds,  you 
may  also  consider  the  length  of  time  he  had  them 
at  the  First  National  Bank  of  Nashville,  whether  or 
not  he  concealed  that  fact  from  Mrs.  Johnson,  and 
whether  or  not  he  concealed  from  her  the  fact  that 
he  had  taken  them  from  the  drawer,  and  the  man- 
ner in  which  he  had  taken  them;  what  effort  he 
made,  if  any,  to  pay  the  debt;  what  power  he  gave 
the   bank   to   dispose   of    the   bonds;    what   representa- 
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tions  he  made  to  the  bank  about  them;  whether  or 
not  he  claimed  them  as  his  own  when  writinfj  to  the 
hank,  etc.  You  cannot  delve  into  the  mind  of  the 
man  to  find  out  and  know  what  his  intentions  were, 
but  you  can  judge  of  and  determine  what  a  man 
intends  by  his  conduct,  or  by  what  he  does.  The 
law  presumes  a  man  intends  what  he  does,  and  the 
usual  and  natural  consequences  of  his  acts.  Did  he 
dispose  of  the  bonds  i  Were  they  lost  to  Mrs.  Mary 
Johnson  ?  Did  she  ever  get  them  back  ?  If  you  find 
he  intended  to  deprive  Mrs.  Johnson  of  them  as 
herein})efore  explained,  etc.,  and  they  were  of  some 
value,  then  3'ou  should  convict  the  defendant."  We 
tliink  there  is  nothin^:  in  this  charo:e  of  which  the 
defendant  can  complain.  Says  Mr.  Bishop,  in  his 
work  on  Criminal  Law,  Vol.  2,  §  841,  Subsec.  6, 
viz.:  '*Some  have  held  that  if  one  takes  another's 
iroods  to  pledge  them,  intending  to  redeem  and  re- 
turn them  afterwards,  he  does  not  commit  larceny. 
Plainly,  a  defendant,  to  avail  himself  of  this  lim- 
itation of  the  intent,  must  show  it,  for  outwardly 
and  prima  facie  these  facts  indicate  theft.  .  .  Now, 
a  man  who  pledges  an  article  transmits  an  owner- 
ship which,  though  not  perfect,  will  become  so  if  he 
fails  to  perform  to  the  pledgee  the  condition,  and 
this  is  very  different  from  his  merely  holding  it  in 
his  own  temporary  custody  and  using  it.  Probably, 
therefore,  this  taking,  is  in  principle,  larceny.  So,  at 
least,  such  a  transaction  would  now  generally  api^ar 
to  be  regarded.''      To   the    same    effect    is    our   own 
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case  of  FiWdfi  v.  T/u^  State,  6  Cold.,  524.  In  that 
case,  the  prisoner  was  convicted  for  taking  certain 
tools  from  the  shop  of  the  prosecutor  without  his 
knowledge  or  consent,  and  pledging  them  to  a  tip- 
pler for  whisky.  He  set  up  no  color  of  claim  to 
the  goods,  or  excuse  for  the  act.  The  Court  held 
these   facts   constituted   a    larceny. 

The  second  assignment  of  error  is  that  there  is  a 
fatal  variance  between  the  indictment  and  the  proof. 
The  indictment  charges  the  l)onds  alleged  to  have  been 
stolen  were  the  projierty  of  Mrs.  Mary  Johnnton.  The 
evidence  shows  the  l>onds  belonged  to  Mrs.  Mary  John- 
Mon,  It  is  insisted  the  defendant,  if  accjuitted  under 
this  indictment,  could  not  protect  himself  against  an- 
other prosecution  for  the  larceny  of  the  bonds  of  Mrs. 
Marv  Johnnon,  We  think  there  is  no  merit  in  this 
assignment  of  error.  Johnson  and  Johy^nton  are 
substantiallv  the  same  names,  or  at  least  Ideni  nonans. 
In  Rohertmn  v.  WincheHter,  85  Tenn.,  182,  it  was 
held  by  this  Court  that  EUett  and  Elliot  were  id^m 
mn(UiJ<,     See,    also,    Wharton's  Criminal   Evidence. 

The  third  assignment  of  error  is,  viz.:  "This  is  a 
common  law  indictment  charging  a  common  law  of- 
fense, and  at  common  law  if  the  bonds  came  law- 
fully into  the  possession  of  the  defendant  without  a 
trespass  or  evil  intent  on  his  part,  no  larceny  is 
committed  by  any  subsequent  misappropriation  with 
felonious  intent,  that  is,  with  intent  to  deprive  the 
owner  thereof  permanently.  This  assignment  is  based 
upon   the    refusal    of    the    Circuit    Judge    to   give    in 
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charge     to     the    jury    the     following     instruction     re- 
quested by  counsel  for  defendant,    viz. :    '  *  If  the  proof 
shows   that    the    bonds    mentioned    in    the    indictment 
were   delivered   to   defendant,    who    was    at    that   time 
cashier   of    the   Bank   of    Carroll,     by    the    owner    or 
her    agent,     by    her    authority,    for    safe-keeping,    and 
defendant    accepted    in    good    faith    and   without   any 
evil    intent,    and    afterwards,    without  authority    from 
the   owner,    deposited    them   with    the    First    National 
Bank   at   Nashville   as   collateral    security    for    an    in- 
debtedness of   the   Bank   of    Carroll   to  said  First  Na- 
tional  Bank,  the   defendant  cannot  be  convicted  of  the 
crime   of   larceny  as   charged   in   this   indictment,  even 
though   they   may   have   been   subsequently  lost  to  the 
owner,   and  defendant  must   be   acquitted.''     We  think 
this   instruction    was  properly  refused,  for  several  rea- 
sons.      In   the   first   place,    the    bonds    were   not   com- 
mitted   to   the    custody   or   possession    of    the    defend- 
ant, but    were   deposited   for  safe-keeping   in   a   locked 
drawer   of    the    bank.       This    was    so    understood    bv 
the  defendant,  for  he  delivered    the  key  of   the  locked 
drawer   to    the    agent    of    Mrs.    Johnson,    and    always 
pretended   to    use   that    key   in    gaining    access    to   the 
bonds   in    the    payment    of    the   interest   coupons.       In 
the   second   place,   if   it    were  true  that  there  had  been 
a   bailment   of    the    bonds  .  to    the    defendant,    and    he 
afterwards   fraudulently  appropriated    them,   that  would 
constitute,    under   our   statute,    the    crime    of    larceny. 
Section    5444,    M.     &    V.     Code,     provides,     viz.:    "A 
fraudulent    appropriation    of    property    by   any   person 
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to  whose  charge  or  care  it  is  delivered  subject  to 
the  immediate  orders  of  the  owner,  or  to  the  use 
of  it  in  his  presence,  or  for  the  purpose  of  his 
trade,  is  larceny.''  If,  therefore,  the  defendant  was 
in  any  sense  a  bailee  of  these  bonds,  the  bailment 
was  subject  to  the  immediate  orders  of  the  owner, 
and  the  fraudulent  appropriation  of  them  under  the 
express  provisions  of  the  statute  was  larceny.  The 
common  law  form  of  indictment  would  be  sufficient 
to  sustain  a  conviction  for  larcenv  under  this  statute. 
Defreeze   v.    State^    3    Heis.,    54. 

The  fourth  assignment  of  error  is  based  upon  the 
refusal  of  the  Circuit  Judge  to  permit  the  witness, 
Clarence  Johnson,  to  answer  the  question  what  the 
defendant  had  done  about  paying  Mrs.  Johnson  for 
the  bonds  before  his  indictment,  and  after  the  assign- 
ment   was   made. 

The  Court  sustained  the  objection  of  the  State, 
remarking,  *<It  is  immaterial  whether  the  defendant 
had  paid  for  the  bonds  or  not.'''  Counsel  excepted 
to  the  statement  of  the  Court,  and  asked  to  be  al- 
lowed to  state  what  he  expected  to  prove  by  the 
witness,  but  the  Court  refused  to  allow  him  to  state 
it.  Of  course  it  was  not  the  duty  of  the  Court 
to  permit  counsel,  in  the  presence  of  the  jury,  to  de- 
tail testimony  which  it  had  pronounced  immaterial  or 
incompetent.  The  most  approved  practice  in  such 
cases  is  for  the  jury  to  retire  and  the  witness  to 
testify  in  respect  of  the  excluded  evidence  in  the 
presence   of    the  Court.       Another  mode  of   preserving 
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the  exception  is  foV  counsel  to  write  out  at  the  time 
what  is  expected  to  be  proved  by  the  witness,  and 
hand  it  to  opposing  counsel,  since  adversary  counsel 
mav  not  aofree  that  the  witness  would  answer  as 
stated,  and  may  wish  the  witness  interrogated.  Coun- 
sel in  this  case  did  not  adopt  either  course,  but  sim- 
ply reserved  an  exception  to  the  action  of  the  Court 
in  refusing  to  permit  him  to  state,  in  the  presence 
of  the  jury,  what  he  expected  to  prove  by  the  wit- 
ness. There  was  no  error  in  this  action  of  the 
Court.  Again,  we  agree  Avith  the  Circuit  Judge 
that  the  evidence  offered  would  have  been  wholly 
immaterial. 

It  is  well  settled  that  paying  for  stolen  goods  will 
not  purge  the  original  taking  of  its  felony,  or  con- 
stitute any  defense  to  the  indictment.  Wharton  on 
Criminal  Law,  Vol.  I.,  Sj5  887-907;  Traftou  v.  State, 
5  Tex.,  480;  2  Russell  on  Crimes,  7.  Notwithstand- 
ing the  incompetency  of  such  testimony,  the  witness, 
Lee,  in  the  course  of  his  examination,  stated  that 
defendant  ''had  told  him  he  had  made  some  sort  of 
a  conveyance  to  secure  Mrs.  Johnson  the  amount  of 
her  bonds  by  a  mortgage  on  property,  or  something 
of  that  kind,''  and  thus  the  defendant  got  the  ben- 
efit of    his   declarations    before   the   jury. 

We  have  carefully  examined  the  other  questions 
made,  and  do  not  find  any  of  them  well  taken.  We 
are  of  opinion  the  verdict  of  the  jury  is  sustained 
by  the  weight  of  the  testimony.  There  is  no  error 
in  the   record,    and    the   judgment   is   affirmed. 
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(./rttvtwH.      June  21,   1895.) 

tT.      Examlatd  irti  iiath  w<  Ui  'i>uillfl<:iitlnng. 

t  \m  reversible  error  to  compel  a  party  to  pass  upon  a  juror  with- 
out permitting  hie  examination  upon  oath  touching'  hia  qnalifl- 
cations. 

ode  construed:  Jf  4T78,  4T8S  (M.  &  V.):  |HU03,  400T  (T.  A  S.). 

ases  cited:    Wiltiams  v.  flodfrey.   1   Heis..  399;   111   Ind..  S9;   15 


FROM    HENRY. 


Ap|)eal  in  err<»r  from  Circuit  Court  of  Henry 
unty.       W.    H,    Swigoaht,    Judge. 

Farabough   &   Lamb  for   Kailrofid. 

J.    N.    Thomason   for    Miizzell. 

Beard.  J.  When  this  cause  was  culled  in  the 
urt  below,  and  the  jury  was  aljout  to  bo  im- 
neled,  the  plaintiff  in  error  moved  the  Court  for 
,ve  to  examine  each  juror  as  he  was  tendered  upon 
,  voir  dire,  as  to  his  competency.  This  motion 
s  overruled  by  the  trial  Judge,  who  stated,  how- 
sr,  that   the   juror    so  offered    might    t>e   interrogated 

as   to   test    his   ({ualitication.    I»ut    not    under   oath. 
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This  refusal  of  the  trial  Judge  was  error.  Perhaps 
no  right  recognized  and  enforced  by  the  common 
law  has  l)een  more  sedulously  and  jealously  guarded 
in  England  and  those  States  of  the  Union  where  this 
system  prevails  than  the  right  of  trial  by  jury.  So 
highly  has  this  right  been  esteemed  ip  Tennessee, 
that  in  each  one  of  the  constitutions  framed  and 
adopted  in  this  State  it  has  been  provided,  as  it  is 
in  the  present  one,  '<that  the  right  of  trial  by  jury 
shall  be  inviolate.''  It  is  apparent,  however,  that 
this  right  is  vahiable  only  in  so  far  as  methods  are 
adopted  and  succCvSsfully  applied  to  secure  indepen- 
dent and  disinterasted  jurors,  and  that,  if  the  jury 
box  is  to  be  filled  with  partial,  biased,  and  interested 
parties,  then  this  constitutional  provision  is  of  no 
value. 

As  is  said  in  Enskj)!  v.  Harney ^  15  Neb.,  330 
(18  N.  W.,  73):  *' Unless  fair-minded,  unbiased  jurors 
can  be  selected,  a  trial  becomes  a  mere  farce,  de- 
pendent, not  upon  the  merits  of  the  case,  but  upon 
extraneous  facts,  such  as  the  bias,  prejudice,  or  in- 
terest of  the  jury.-'  To  avoid  such  a  result,  and 
to  give  assurance  to  suitors  that  they  shall  have,  as 
far  as  the  law  in  its  wisdom  can  provide,  impar- 
tial triers  of  the  disputed  questions  of  fact  arising 
i)etween  them,  the  statute  has  prescribed  certain  defi- 
nite disqualifications,  which,  existing  and  not  waive<l, 
will  exclude  one  from  the  panel,  and  then,  out  of 
abundant  caution,  authorizes  the  Court  to  enforce 
exclusion    upon   discovering    '*any   other   reasonable   or 
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proper  cause"  of  s  diyqiialifying  nature.  M,  &  V. 
C<m)o,  sSS  477m,  i'Hi.  It  is  the  right  of  the  litigant 
to  &ubje<;t  to  a  rigid  examination  every  man  pre- 
sented to  him  as  a  juror,  to  sift  his  conscience,  with 
a  view  of  aKcertaining  \Yhether  any  legal  reason  ex- 
ists why  the  party  in  question  Hhould  not  be  per- 
mitted t^)  sit  on  the  trial  of  the  cause.  And  there 
is  no  way  by  which  this  can  )>e  done  so  effectually 
as  by  recjuiring  the  tt^ndered  juror  to  Iw  exaniine<l 
un  his  voir  dire.  This  "jirinciple  i^  so  plain  and 
just  that  it  needs  little  more  than  a  bare  statement." 
/iv//r(/  V.  Iwiu-om-^  Co.,  in  Ind.,  olt  [li  N.  E., 
9S. )  Yet,  wc  will  a<id  that  the  rule  herein  announced 
in  the  logical  result  of  the  opinion  of  this  Court  in 
WlllhiinH  V.  iimlfrey,  1  Hois.,  299. 
The  case   is   reversed  and   remanded. 


APRIL  TERM,   1895. 


state  1'.  Plantern'.  etc..  Insurance  Co. 


State  v.    Planters',    etc.,    Insurance  Co. 

{Javkmii.      June  21,   1895.) 

1.  Corporation.     CoUntentl  ntUufk  nj  charter  exentptUms. 
Charter  exemptions  from  taxation  are  subject  to  collateral  at- 
tack.   (Po8(,  p.  ai5.) 

i.  Saue.  Accciitiin<x  of  cluvrtcr. 
.Acceptance  of  charter  is  essential,  and.  to  be  effectual,  it  mnst 
be  done  within  a  reasonable  time.  A  delay  of  twenty-four 
rears  is  unreasonable.  tPi^t,  up.  ZOe-208.) 
Cmpb  cited  and  approved:  4  Wheat.,  51B;  1  Greent.  R.,  79;  10 
Wend..  306;  1  Strob.  Eq.,  30U;  2  McLean  (C.  C).  11J5;  16  Conn., 
IT'J,  161. 

3.  Same.     E^emptli.nt  tnUJiilntn-n  liy  CotistUmiim  i,f  IS70. 

The  Constitution  of  I8T0  forbids  the  granting  of  charter  exemp- 
tions from  taxation,  and  had  the  effect  to  withdraw  alt  offers^ 
'if  charter  exemptions  from  taxation  which  had  not  been  pre- 
viously accepted.     (Post.  }>.  20S.) 

Constitution  construed:  Art.  ]..  iS:  Art.  II.,  5-8. 

Cases  cited  and  approved:  Nelson  v.    Ilajivood.  87   Tenn.,  781; 
Memphis  c.  Bank,  91  Tenn.,  574;  l:i9  U.  S.,  479. 

*■  -Same.  Effenl  iif  Uylxlittive  rentmiiill'iii, 
l.egislatiye  recognition  of  a  corporation  by  changing  its  name 
and  sUuK,  will  not  g^ive  vitality  to  a  charter  exemption  from 
taxation  which  had  not  been  accepted  within  a,  reasonable 
time  and  had  been  withdrawn,  before  acceptance,  by  the  Con- 
stitution of  1870.     (PohI.  ]iij.  ;'Ofi.  ■«».) 

S.  Samk.  Cnte  In  Jiiiliflneiit. 
Failure  for  a  period  of  twenty-four  years,  and  until  after  the 
adoption  of  a  Constitution  prohibitini^  exemption  from  tax- 
ation, U>  accept  a  charter  offering  exemption  from  taxation  to 
the  corporation,  will  prevent  a  subsequent  organization  under 
the  charter  so  as  to  secure  the  exemption,  and  the  fact  that, 
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after  orgsnizatiun .  the  corporation 
iBlature  by  a  statute  changing  itn 
terial.    {Pout.  pp.  MS.  3a».l 

6.  Samr.  ExeiaplUiti  lost  by  rhmme  tif  bwAneim. 
The  charter  of  an  insnrance  company  cannot  be  cbanged,  ho  a» 
to  permit  it  to  do  banking  instead  of  insurance  business  and 
at  the  same  time  preserve  an  exemption  from  taxation,  after 
the  adoption  of  the  Constitution  of  1970  prohibiting  such  ex- 
emptions. \Pmi:pp.  im-suA 
<rase  cited  and  approved;  Me^mphis  r.  Itenk,  91  Tenn.,  574. 


FBOM     »HELHY. 


Appeal  from  Chancery  C-ourt  of  Shelby  County, 
Sterling    Piebbon,    Ch. 

I       Metcalf  &   Walker,    C.    Weatherfokd,    and    F. 
T.    Edmondson    for   Coiii])lainatite. 

TuRLEY  &  Wright  for  PlanterH"  Fire  &  Marine 
Insurance  Oom|>any. 

G-ANTT  &  Pattbrcon  for  Mechanics'  HHviogH  Bank. 

TuHLEY  &  Wright  and  Thos.  M.  SrBUGOs  for 
Mem])hiK  City    Bank. 

Geo.  Oili.ham,  Sp.  J.  These  kIx  cases  may  be 
disposed  of  by  one  opinion.  The  hills  against  the 
Planters"  Fire  &  Marine  InBurance  Company  were 
filed  \Ai  recover  taxes  claimed  to  lie  due  the  State, 
the   City    ()f     Memphis,     and     the    County   of     Shelby, 
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for  the  years  18S7  to  1894  inclusive,  aggregating- 
al)ont  $16,000.  Both  the  corporation  and  the  share- 
holders are  sued,  and  alternative  relief  prayed.  The 
cases  were  heard  upon  stipulations  as  to  the  material 
facts,  whereupon,  the  Chancellor  dismissed  both  hills. 
The  complainants  appealed,  and  assign  errors.  The 
defendant  relies  upon  its  charter,  and  claims  com- 
[)lete  immunity  from  taxation,  except  an  annual  tax 
lo  the   State   of   one-fourth    of   one   per   cent. 

On  March  24,  1H60,  the  Energetic  Insurance 
Company,  of  Nashville,  was  chartered,  and  by  the 
sixtieth  clause  of  the  act,  it  was  provided  that  said 
company  should  "pay  to  the  State  an  annual  tax, 
or  bonus,  of  one-fourth  of  one  per  cent,  of  each 
share  of  its  capital  stock  which  shall .( should )  be  in 
lieu  of  all  other  taxes.*'  By  an  act  passed  March 
27,  1885,  the  name  was  changed  to  the  Planters' 
Fire  &  Marine  Insurance  Company,  and  the  corpora- 
tion was  authorized  to  remove  its  situs  to  Memphis, 
Tenn.  There  was  no  organization  of  the  Energetic 
Insurance  Company  from  the  date  of  the  charter,  in 
l!^60,  to  the  year  1884,  and,  apparently,  no  accept- 
ance of  the  charter  by  any  of  the  incorporators 
until  that  year.  It  is  })y  this  defendant  contended 
that  complainants  cannot  question  the  regularity  of 
it'^  corporate  existence  in  this  collateral  manner,  and. 
b  this  we  agree,  as  announced  in  the  cases  of  the 
Mercantile  and  German  Banks,  also  decided  at  the 
present  term,  but  they  may  call  in  question  the 
immunities  claimed,  and  upon   any    legitimate  grounds. 
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charter  was  granted  lief  ore  the  present  const! - 
m  was  adopted,  hut  uccejited  and  organized  af- 
ards.  It  is  uDdouhtc^lly  true,  in  case  of  private 
orations,  tliat  the  charter  must  1>e  accepted  within 
asonable  time,  and,  if  not,  it  may  lie  withdrawn 
the  State, 

The  acceptance  of  the  charter  or  act  ,  .  is 
wary  in  order  to  create  a  private  corporation. 
hU  reB(}ect  a  private  cori)oration  differs  from  a 
ic  one,  ...  A  charter  or  legislative  act  of 
■poration  is  usually  a  mere  offer  or  tender  of 
corjwrate    privileges    contained    in    it.        .        .        . 

sovereign  authority  cannot  compel  persons  to 
me  a  [irivate  corporation.  They  can  only  be- 
!  such  hy  their  voluntary  consent.  ...  A 
lev   or   act   of    incorporation    for    private    purposes 

personal     objects,     if     accepte<l,     becomes    a    con- 
lictwecn    the    parties    accepting    and    the    State; 

an     offer    of     cori>orat«     privileges    on     the     one 

must    lie    accepted    on    the    other,     in    order    to 

the   contract    full    force    and    virtue.     This    doc- 
is    established   by  the    uniform    current    of    de- 
as    of    C<iurt8    of    highest    authority    not    otily    in 

country,     but     in     England."     Field     on     Corp., 

2K. 
1    Angcll    &  Ames   on    Cor|x>rations,    Sec.    82,    the 
jrs    say:     "The    terms    offered    hy    the     govern- 
;   may,    therefore,    be    acceded    to    or    i-efused    by 
intended  body  corporate,  and,   if    not  acceded   to, 

have   no    binding  effect.       It   of    course  can   have 
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no  binding  effect  on  one  [)arty  unless  the  other  is 
liound,"  citing  Dai'fmoufh  QfJIege  v.  Woodwayrl^ 
4  Wheat.,  518;  Lincoln  d*  KmnehcJc  Bank  v.  Rlch- 
nrdmn,  1  Greenl.,  79;  Fire  Dppt,  v.  A7y;,  10  Wend., 
i>66;  HaHlett  v.  Wof/nrspoon,  1  Stroh.  Eq.,  209; 
Falconer   v.    IIigghiH^    2    McLean,    C.    C,    195. 

In  Falcom^r  v.  II!(j(fini<^  Judge  Mcl^ean  says,  page 
202:  «'The  creation  of  corporate  existence  can  never 
take  effect  until  the  association  be  formed  and  the 
oriranization  completed.  .  .  .  The  organiza- 
tion being  completed,  existence  is  given  to  the  arti- 
ficial being,  and  its  agency  commences.  It  is  now 
'H  ei<He^  but  l)efore  this  it  was  not.  Vitality  is  given 
to  it  by  the  voluntary  association  and  organization 
of  its  members.  Had  they  remained  passive,  the 
law  could    have   had   no   effect." 

Morawetz  on  Corporations,  Sec.  21,  says:  "The 
offer  of  a  charter  of  incorporation  by  the  State  re- 
mains open  for  a  reasonable  time  only,  and,  if  not 
accepted  within  a  reasonable  time,  its  legal  effect  ex- 
pire^,''  citing  Stat^>  v.  BnlJ,  16  Conn.,  179  and  191. 
This  is  a  clear  and  well-reavsoned  case.  The  de- 
lay was  less  than  eleven  years.  The  charter  w\is 
granted  in  1833,  and  an  attempted  organization  was 
promptly  made,  but  which  failed,  and  the  money 
subscribed  was  returned,  and  eleven  years  afterwards 
the  books  were  again  opened,  but  without  notice  (all 
of  the  stock  being  taken  by  a  few  parties).  Upon 
a  (pjo  warranto  proceeding,  the  reorganization  was 
held  to   be   invalid,    and   the   charter   was   forfeited. 
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lirant  on  Cor.,  Set.  2n,  Ktates  the  Knglifth  law 
l>e:  "Th«  jiweptance  iinisl  l(e  t-leaily  [ii-oven,  for, 
n  where  an  Act  of  Parliniiient  ereirted  a  i-orpo- 
on  iinil  naiuei)  the  cui'iKiratoiii,  it  wfut  held  to  l>e 
jssary  to  show  the  exjH-eKN  L-onsent  of  one  of 
11,  who  was  a  iiieiiil>er  of  Parliament  at  the  time 
the  paFiHin^  of  the  Act.*'  Sii,lt  v.  R>fMy,  -^ 
B..    '.m. 

In  the  iii-esent  ease  there  was  a  delay  of  about 
nty-four   years   between   the  time  of   the  >;rant  and 

acceptance  by  the  corjwrators,  or  by  any  of 
It.  We  think  the  incorpi)rators  had,  |)rior  tr» 
r  5,  l"i70.  no  vested  right  in  the  charter  imiiiu- 
es  which  the  State  might  not  recall  after  a  rea- 
jble  time;  and  we  further  think  that  twenty-four 
rs  wtui  an  unrea.'ionable  time  for  the  cor)H>rators 
remain  inactive  without  accepting  the  charter, 
[t  JK  earnestly  insisted  by  the  defendant  that  the 
>gnition   of   the   corpoi-ation     l>y    the    Legislature    in 

year  ISSo,  and  after  ifc*  organization  in  1S>>4, 
uhanging  its  name  and  "Uux.  relieves  the  ques- 
I   of   difficulty. 

We  further  think  that  the  Constitution  of  1870, 
icie  I.,  iJ  !S,  and  Article  JI.,  S  2S,  was  a  withdrawal 
the  Stjite  of  the  oifer  of  inmumity  from  general 
ition.  both  as  to  the  original  cor|>orator6  named 
the  act  and  as  to  all  persons  claiming  under  them. 
««<  V.  Uaywmd,  3  Pickle,  7K1-9;  Nort.m  v.  Com- 
nm>.-r!<,  129  U.  S.,  479;  M^mphi^  v.  Mfmph'.s 
V    B(u\l\    7   Pickle,    574. 
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We  think,  the  charter  not  having  been  accepted 
prior  to  the  adoption  of  our  Constitution  of  1870, 
the  corporation  is  not  entitled  to  immunity  from  gen- 
eral taxation.  It  follows  that  the  complainants  are 
entitled  to  a  decree  here  for  the  taxes  claimed  under 
the  State  revenue  laws  applicable  to  insurance  com-  . 
panics. 

The  decrees  of  the  Chancellor  in  both  cases  are 
reversed.  The  defendant,  Planters'  Fire  &  Marine 
Insurance  Com})an\',  will  pay  the  costs  of  this  Court 
and   of    the   Court    below. 

In  the  case  ajrainst  the  Mechanics'  Savinj^s  Bank 
brought  by  the  city,  the  Chancellor  gave  complain- 
ants a  decree  for  the  taxes  of  1891,  1892,  1893, 
and  1S94,  but  denied  all  relief  for  the  years  1887, 
issS,    1889,   and    1890.       All    parties   appealed. 

In  the  other  case,  the  county  recovered  the  taxes 
for  1891.       All    relief    to   the    State   w^as   denied,  as  it  jF. 

aj)])eared   the    corporation    had    paid   to   the    State   an-  ^       .» 

nually   a   charter   tax   in    excess    of    the    State    taxes. 
All  parties   appealed.       The    taxes    claimed   as   to   this 


n 


■   I 

<lefendant   aggregate   about    $10,000.  /        i':^tnfIL      !•' 

The    bank    claims    under    a   charter    orrantinor   to   it  5- 


^ 


all  the  rights,  privileges,  and  immunities  of  the  Gayoso  | 

Savings  Institution  (it  being  the  same  as  the  charter 
of  the  Bank  of  Commerce),  with  an  added  clause, 
as  follows:  ''With  the  further  privilege  of  buying 
and  selling  stock,  notes,  and  other  securities  on  com- 
mission,  and   subject   to   such   taxes   as   the  State  may 

14—11  p 
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ose    on    Riniilnr    infititntionti.''       AcIk    1S86-7,    Cli. 

(5  4,    pas.sed    March    11,    1867. 

The  charter  of  ISfi"  was  not  accepted  until  the 
■  1S85,  and  the  opinion  here  delivered  in  the  case 
the  Planters'  Fire  &  Marine  Insurance  Company 
rols  this  case.  Oomplainantfi  are  entitled  to  a 
ee  for  the  taxes  claimed  in  the  bills.  The  decrees 
he  Chancellor  are  modified..  Defendant,  Mechanics' 
ngs  linnk,  will  pay  the  costs  of  this  Court  and 
the   Court    below. 

n  the'  cases  against  the  Memphis  City  Bank  there 
i  decrees  for  the  taxes  of  certain  years,  Imt  as 
other  years  all  relief  w^  denied.  The  taxes 
lv«l,  as  to  this  bank,  aggregate  about  J4fi,000. 
parties  apjiealecl,  and  assign  errors.  This  case, 
a  on  denuirrer,  was  decided  by  this  Court,  and 
■eported  in  7  Pickle,  574.  No  new  questions 
presented.  By  an  Act  passed  sint*  the  Consti- 
)n  of  1870,  the  cor|>oration  was  authorized  to 
ge    its    business   from    that   of    insurance   to   liank- 

under  which  it  has  sinc'C  done  only  a  bankinj^ 
ness.  The  Court  held  that  the  Legislature  had 
power  to  so  change  the  Imsincss  and  preserve 
mmunity  from  taxation.  The  question  was  then 
fully  considered,  and  the  decision  deliberately 
he<l.  We  have  again  considered  the  case  in  the 
;  of  the  very  able  and  earnest  a)q)eal  of  coun- 
for  the  bank,  both  orally  and  in  their  briefs, 
are    constrained   to   adhere    to    our '  former    decis- 

We    are    satisfied   with    its    reasoning    and    with 
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the  conclusions    then    reached.       Complainants   are  en 
titled  to   a   decree   here   for   the   taxes   claimed.      The 
decrees  of  the   Chancellor   are   modified.      The   defend- 
ant,   the    Memphis    City    Bank,     will    pay   the    costs 
of   this  Court  and   of    the   Court   below. 


i>W"-  ****••►'«.--»-<»■ 
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State    i;    Mkkcantii,?:    Bank. 
(JwUm.       June    21,    1M>5.) 

Ebtoi-pel,  Of  suite  Id  i1Uiiiiierl!iliti>iniiUiiiininiltictii,fp„rpoyilii,n. 

'he  State,  by  suing'  a  defendant  as  a  corporation,  is  not  pre- 
oludet)  from  dispiitinjjf  the  rijifhts  and  immunities  claimed  and 
set  up  by  the  defendant  as  such  corpomtion.    (Pi)»(.  p/i.  215,  3/G.) 

ases  cited  and  approved:  State  r.  Butler,  1.1  Lea,  104;  Memphis 
('.  Idiak,  ill  Ten'n.,  r>71:  State  v.  Ilutler,  80  Tenn.,  (114. 

oRi-oR-iTioxs.  E.raiiiili;>i  ff.iii  Uix<illim  m.t  trmi^fenible. 
lie  sale  by  the  Court  of  the  eharter  ritfiit-s  and  privilegreh  of  an 
insolvent  banking  institution,  will  n<it  inehide  an  immunity 
from  taxation,  since  sueh  immunity  eannot  pass  without  tlie 
consent  of  tlie  Stat«,  and  is  not,  in  any  event,  embraced 
under  such  decree  of  sale.  {P'mt.liii.  L'IG.  -Jn.) 
ases  cited  and  approved:  State  r.  Ilutler,  l.'i  Lea,  tU4;  Memphis 
r.  Hank.  <.l  Tenn.,  r>74:  State  i\  Hutler,  «a  Tenn.,  (iH:  Mem- 
phis r.  rhipni.N  Insurance  Compuny.  I'l  Tenn.,  MW. 

>.K>ir,.     Sinuc.     PlniiUiidn. 

detree  confirming'  the  sale  of  the  charter  riyhtt,  of  an  insol- 
vent torporation.  although  purporting  in  its  terms  to  be  more 
comprehensive,  will  be  restricted  in  its  effect  and  operation  to 
the  scope  of  the  decree  of  sale.     {Pimt.  /i.  -Jiii.) 

lAMK.     E-rciiiiilwH  film  Ui.nin<.n  ih.i-i  iii,t  crM,  vhvii. 
grant  by  the  State  to  ime  corporation  of  the  rights  and  priv- 
ileges of  another  will  not  carry  an  exemption  from  taxation 
enjoyed  by  the  latter.     (P[H.t,  ;».  2ts.) 

ise  cited  and  approved:  Memphis  c.  Phtenix  Insurance  Com- 
pany, 91  Tenn..  .'.06;  State  r.  Planters,  etc..  Insurance  Com- 
pany, ante,  p.  303. 


grant  to  a  corporation  of  the  powers,  rights,  i 

strictions,  and  liabilities  given  to  and  imposed  upon  another 
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corporation,  will  not  include  an  immunity  of  the  latter  c 
poration  from  taxation.     (Puirf,  pii.  2IS,  'JLfi.) 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shcllty  County 
Stekling   Pierson,    Ch. 

Metcalf  &  Walker,  C.  Weathf.rford,  and  F 
T.    Edmondson   for  Complainants. 

TuRLEY   &    Wright   for    Mercantile    Rank. 

L.    and   E.    Lehman  for  German   Rank. 

F.    P.    PosTON    for   Home    Insurance   Coni|)an\-. 

Geo.  Oillham,  Sp.  J:  These  Ijills  are  to  recovei 
taxes  claimed  to  be  due  the  State,  county,  and  eit) 
"f  Memj)his  from  the  dcfendantts  respectively,  for  th< 
years  1887  to  189-1:  inclusive,  and  involve  larjrt 
amounts. 

Some  of  the  questions  raised  upon  tliese  retordt 
are,  in  suljstance,  the  same  as  in  the  case  of  the  St<ift 
I'.  Jiatd  of  Coiiiiiniro;  decided  at  this  term,  and  art 
nintfolled   hy   the   opinion    delivered   in    tliat   case. 

These  six  cases  may  lie  disposed  of  liy  one  opinion. 

In  the  cases  against  the  Mercantile  Rank,  the 
Ohaocellor  refused  all  relief  and  dismissed  the  l»ills. 
Complainants   appealed   and   assign   errors.       Tlic  tjixes 


ro  Kiietl  for  against  this  lank  aggregate  alwiit  ^36,- 
i>. 

The  Moivantile  Bank  claims  to  have  and  enjoy  all 
;    rights,    ixiwers,   privileges,  and   immunities  granted 

the  (Javoso  Savings  Institution,  it  Ix'ing  the  same 
•ni  of  charter  imder  w,hicli  the  Bank  of  Commerce 
B  rates. 

The  Ciayofio  Savings  Institution  did  a  hanking 
siness  at  Memphis  for  many  years,  but  in  the  year 
liO,  failed.  ThereiqwH,  a  bill  was  filed  by  the 
^sident  of  the  bank,  in  the  Chancery  Court  at  Mem- 
is,   to   administer   its   assets   and    wind    u)i    its  affairs 

an  insolvent  cor|>oration.  In  this  bill,  such  pro- 
idings  were  had  that,  on  the  eleventh  day  of  June, 
■(II,  the  Court,  by  decree,  directed  the  receiver  of 
!  corporati<»n  to  sell  the  cliarter  of  said  company, 
oliedience  to  which  direction,  he,  on  June  2S,  1880, 
d  the  same  at  public  auction,  at  which  sale  it  was 
rchased  l)y  Julius  A.  Taylor,  for  the  sum  of  $-201, 
e  sale  was  duly  rp|)orted,  and  by  the  Court  con- 
ned. The  ileeree  of  sale  was  as  follows:  "In 
s  cause,  on  j>etition  and  motion  of  the  receiver, 
is  orilered  that,   aftt^r  advertising  same  for  ten  days, 

procee<l  to  sell  at  public  auction,  to  the  highest 
Ider,  for  cash,  the  charter  of  the  Gayoso  Savings 
>titution.  together  with  all  the  rights  and  privileges 
ireunder." 

The  material   jmrt  of  the   report  of   sale  is  in  these 

nis:     "That   under  the   order   in   this  cause  of  June 

Isso.    and    pursuant    to    the    following     advertise- 
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ment,  .  .  he,  on  Monda}^,  June  28,  1880,  offered 
for  sale,  in  front  of  the  courthouse  door,  the  char- 
ter of  the  Gayoso  Savings  Institution,  when  and  where 
the  same  was  struck  off  and  sold  to  Julius  A.  Tay- 
lor, at  and  for  the  sum  of  $201,  his  being  the  high- 
est, last,  and  best  bid,  with  which  he  has  complied. 
.     .     This   June    28,    1880." 

The  decree  confirming  the  sale,  entered  July  21, 
1880,  is  as  follows:  ''This  cause  came  oji  to  \)e 
further  heard  u}X)n  the  report  of  sale  by  the  re- 
ceiver, filed  herein  the  twenty-eighth  day  of  June, 
1880,  which  is  in  words  and  figures  following  (here 
insert  rejwrt),  and  there  being  no  exceptions  to  said 
report,  the  same  is  in  all  things  confirmed,  and  the 
title  to  the  charter  of  the  Gavoso  Savino^s  Institu- 
tion,  with  all  the  powers,  privileges,  and  franchises 
thereunto  belonging,  is  hereby  vested  in  J.  A.  Tay- 
lor,   his   heirs   and   assigns." 

Afterwards,  by  an  act  of  the  Legislature,  the  name 
was  changed  to  Mercantile  Bank,  and  Taylor  and  his 
associates  or  assigns  organized .  the  present  corpora- 
tion and  claim  immunity  from  all  taxation  except 
the  annual  commuted  tax  of  one-half  of  one  per  <*ent. 
to  the  State.  It  is  contended,  first,  that  the  State, 
having  sued  the  defendant  as  a  corporation,  cannot 
be  heard  to  say  that  it  is  not  such,  or  that  it  has 
not  all  the  rights,  privileges,  and  immunities  claimed 
hy  it.  imder  the  charter;  second,  that  l)y  the  pur- 
chase  of    the   charter  of    the   Gayoso   Savings    Institu- 
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tion,  it  became  entitled  to  all  the  immiiDities  enjoyed 
Ity   that   ioBtitiition. 

We  think  that  lioth  of  these  questions  have  been 
answered  in  favor  of  the  Htate  by  two  late  deciBiotiB 
of  this  Court.  State  v.  B>ttle)%  15  Lea,  104;  5^/^ 
V.  Butler,  2  Pickle,  614  (S.  C);  M,mphi»  v.  Mem- 
phix    CUy   Banl;    7    Kckle,    574. 

We  hold  that  the  defendant,  by  the  purchase  of 
the  charter,  got  no  iinuiunity  from  taxation,  whatever 
else  may  have  been  the  effect  of  the  attempt  to  sell 
the  charter;  that  the  grant  of  such  immunity  was 
personal,  and  cannot  be  transferred  without  the  con- 
sent of  the  State.  It  does  not  matter  that  the 
stockholders  of  the  company,  or  nearly  all  of  them, 
were  jtarties  to  the  case  in  which  the  sale  was  ma<]o. 
Concctiing,  for  argument's  sake,  that  they  would  be 
estopped  to  claim  from  the  purchaser  that  which  was 
sold  and  that  which  he  bought  at  the  sale,  they 
would  remain  just  an  uuich  the  owners  of  their  stock 
after  as  l>efore  the  sale.  Had  the  assets  been  more 
than  enough  to  i»ay  the  link's  liabilities,  they  would 
have  been  entitled  to  such  surplus.  Again,  the  de- 
cree of  sale  did  not  direct  a  sale  of  the  immuni- 
ties, and  without  this  the  purchaser  cannot  enjoy 
the  exemption  from  taxation,  2f'-iiiphh  v.  Phceui:!- 
Iiii'iriince    ('"ut/Kiny,    7    Pickle,    5t!(>. 

The  order  confirming  the  sale  went  teyoTid  the 
decree  directing  the  sale,  by  including  the  corporate 
franchises.  The  decree  of  confirmation  must  Ire  re- 
stricted  to   the    scope    of    the    decree    of    sale.       For 
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argument's  sake,  it  may  again  be  conceded  that  the 
purchaser  got  the  rights,  privileges,  etc.,  contained 
in  the  charter,  except  the  immunities.  It  is  not  nec- 
essary here  to  decide  whether  he  did  or  not.  Cer- 
tainiy,    he   did   not  get   the   immunities. 

Corporate  organization  and  life  may  be  conceded 
to  the  bank.  That  is  claimed  by  the  defendant,  and, 
for  the  purposes  of  the  tax  laws,  is  conceded  by 
the  State;  but  that  concession  does  not  involve  and 
necessitate  the  further  concession  of  charter  immunity 
from  taxation.  Such  immunity  is  claimed  by  defend- 
ant, but  denied  by  the  State,  and  defendant  has  failed 
to  establish   it. 

The  authorities  cited  establish  the  well-known  prin- 
ciple that  no  one  but  the  State  can  ordinarily  call 
in  question  coiporate  existence.  It  may  not  sue  the 
corporation  as  such,  and,  at  the  same  time,  deny  its 
existence  as  a  corporation,  but  it  may  be  heard  as 
to  the  rights  and  immunities  claimed  and  set  up  by 
the  corporation.  Certainly  that  is  so  in  the  present 
cfise,  where  the  defendant  is  claiming  to  l)o  a  cor- 
lH)ration,  and  the  State  is  proceeding  against  it  to 
collect   taxes   due   from    it   as   a   corporation. 

As  the  corporation  is  entitled  to  no  immunity 
from  taxation,  it  is  subject  to  general  taxation  (in- 
clusive of  a  privilege  tax),  as  are  similar  institu- 
tions under  our  revenue  laws,  but  from  the  taxes 
<lue  the  State,  all  sums  paid  as  commuted  tiixes  will 
H  subtracted.  Both  cases  are  reversed,  and  a  de- 
cree for   complainants    will   bo   entered    here    in    [)ur- 
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ince  of  the  tstipulation  of  jtartk-^  and  of  this 
inion.  The  defemUnt,  MiTi'stitile  Itnnk,  will  |)ay  all 
its  of  this  Court  and  of  the  Court  lielow. 
In  the  casoK  against  the  (ierman  Bank,  there  was 
recovery  for  •  the  taxes  of  some  of  the  years  sued 
■,  hut  as  to  other  years  all  relief  was  deoietl, 
I  (larties  a))|>ealcd  and  assiirn  errors.  The  taxes 
^i  'fur  ajniinst  the  Imnk  aggrejrate  about  $!tT,00n. 
in  bank  also  elaims  to  have  all  the  rights,  powers, 
vilejrfs,  and  immunities  of  the  (layoso  Savings  lii- 
tiition.  IJy  an  act  of  the  Legislature,  i»asscd  Fel>- 
iry  4,  1867,  the  Gerniania  Itankmg  Coni|jany  was 
irtere<l,  with  all  the  "rights  and  privileges"'  of 
!  Gayoso  Savings  Institution.  By  an  act  passed 
iril  *J,  ISSS,  the  name  was  change<l  to  the  Ger- 
n  Bank.  It  is  agreed  )iy  stipulation  that  there 
M  no  orgatiiiiution  of  the  corjtoration  until  the  year 
".'i,    and   that,    in   the   meantime,   nothing   was    done 

the  incorporators,  or  any  of  them;  that  it  re- 
ined unacted  tiiwn  during  that  i)eriod.  It  is  set- 
J  that  a  grant  of  rights  and  privileges  does  not 
ry  iniinimity  from  taxation.  Mrinjiliix  v.  PJuviiif 
'•n-'iiici  C'"iii)}"iiy,  7  Pickle,  566.  This  is  conclu- 
e  <if  the  case,  and  we  need  not  here  discuss  the 
}ct  of  the  attempt  to  accept  the  charter  and  or- 
lizo  the  coriH>ration  after  the  present  Constitution 
nt   into   effect    in     1870,    which    question   is   decided 

the    case    of     State    v.     Tlw     P/antyr^'    Fife    d^    Mil- 
■e   liiKuraitee    Omipttui/,    handed    down    herewith. 
This   Imnk   is    subject    to    general    taxation    in    the 
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Siiiiie  manner  as  is  the  Mercantile  Bank.  The  decrees 
in  both  cases  are  modified,  and  a  decree  will  here 
be  entered  as  in  that  case  directed.  The  defendant, 
German  Bank,  will  pay  the  costs  of  this  Court  and 
of    the   Court   below. 

In  the  cases  asrainst  the  Homo  Insurance  &  Trust 
Company,  there  was  a  recovery  for  the  taxes  of  some 
of  the  years  sued  for,  but  as  to  the  other  years 
all  relief  was  denied,  and  all  parties  appealed  and 
assign  errors.  The  taxes  involved  amount  to  about 
$10,000.  This  case  (under  stjde  of  Memj)hl><  v. 
Home  Lifnirmwe  Com'jyany)  was  in  this  Court  in  1892, 
and  is  reported  in  7  Pickle,  558.  It  was  then  on 
demurrer,  and  the  charter  was  quoted  as  reading: 
''There  shall  be  a  State  tax  of  one-half  of  one  per 
C3nt.  upon  the  amount  of  the  capital  actual  h^  paid 
in/'  upon  which  the  Court  held  that  the  shares  of 
stock  were  taxable.  After  the  case  went  back  to  the 
lower  Court,  an  amended  bill  was  filed,  by  which  it 
aj)j)ears  that  the  Home  Insurance  Company  was  orig- 
inally incorporated  by  §§3  and  4,  Chapter  263,  of 
the  Acts  of  1855-6.  By  §  4,  it  was  provided: 
''Said  company  shall  have  all  the  corporate  i)()wcrs, 
and  be  subject  to  all  the  restrictions,  contained 
jrranted,  and  prescril)ed  by  the  charter  of  the  Mu- 
tual Protection  Insurance  Company  of  Nashville, 
passed  on  .the  twenty-ninth  day  of  December,  1847, 
\vith  the  exception  that  it  may  organize  at  any  time 
within   three    years    after    the    passage    of    this   act." 
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in   organization   ap)>ear8    to    have    ever   l»een    effet-tetl 
nder   this   act, 
liy   an   act   jmssed    March    "20,    1858,    Chapter  155, 

14,  it  was  provided:  "That  the  name  of  the  HoDie 
nsuranc-e  Coini»ny  of  Meinphi^,  \>e  changed  to  that 
f  the  Home  Insurance  &,  Trust  Company,  and  said 
Dinpany  may  organize  with  all  the  forms,  officers, 
owerii,  rights,  reservations,  restrictions,  and  liabil- 
ies  given  to  an<l  imposeil  upon  the  Memphis  Life 
:  (icneral  Insurance  Company;  Piinudi'd,  Nothing 
erein  contained  shall  in  anywise  Ive  construed  ns 
I  relea.se  the  said  company  from  any  existing  lia- 
ility."  By  the  thirtieth  clause  of  that  charter,  it 
i  provided:  "There  shall  be  a  State  tax  of  one- 
alf  of  one  per  cent,  ujion  the  amount  of  capital 
lock  actnally   paid   in."      Act«    1854-5,    Chapter  273, 

30.  The  organization  of  the  comjmny  was  under 
lis   act   of    March    20,    185S. 

These  words  do  not  give  the  defendant  company 
le  immunities  enjoyed  by  the  older  company. 
I'hcre,  in  the  older  charter  the  word  "immunities" 
;  used,  we  find  ift  this  charter  the  word  "  liaMH- 
es."  Consequently,  it  has  no  exemption  from  tax- 
tion.       It   follows   that   complainants    are    entitled    to 

decree  for  the  taxes  claimed.  The  decrees  in  both 
ises  are  modified.  The  <]efendant,  Home  Insurance 
;  Trust  Company,  will  pay  the  costs  of  this  Court 
nd   of    the   Court   below. 
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(J(fcl'i<(m.       June    21,    IS 95.) 


.^  ^^ 


1.  Taxation.     E^rcmptlinis  to  corporutitma  i^dlid  iindii'  C(tufitituf'um 
"/  1S34. 

Doctrine  reaffirmed  that,  under  CVmstitution  of  1834.  the  Legisla- 
ture had  power  to  grant  an  exemption  from  taxation  that  con- 
stituted a  contract  binding  on  tlie  State,  the  obligation  of 
which  could  not  be  impaired  by  subsequent  legislative  enact- 
ment or  constitutional  provision.     (Po^•^  p.  '2'26.) 

Constitution  construed:    Art.  I.,  ^20;  U.  S.  Cimst,  Art.  I.,  §  10. 

Cases  cited  and  approved:  Memphis  v.  Farrington,  8Hax.,  541; 
State  i\  Butler,  13  Lea,  400;  State  r.  JUitler,  80  Tenn.,  014; 
Memphis  v.  Hank,  01  Tenn.,  540;  4  Wheat.,  510;  05  U.  S.,  070. 

'-'.  Samk.     Nttt  double  to. vat  ion. 

I)iX!trine  reaffirmed  that  taxation  of  capital  stock  to  the  corpo-  / 
ration  and  of  the  shares  of  stock  to  its  stockholders  is  not  ! 
double  taxation.     Capital  stock  and  shares  of  stock  are  sepa-  '. 
rate  and  distinct  property  interests,  and  form  separate  and 
distinct  subjects  of  taxation.     (Post,  pp. 'SJb\  'JT/.) 

Cases  cited  and  approved:  Memphis  v.  Hank,  01  Tenn.,  540; 
Cnion  Hank  v.  State,  0  Y^er.,  403;  Street  Railroad  Co.  v.  Mor- 
row, 87  Tenn.,  406;  05  U.  S.,  687;  117  U.  S.,  135;  119  V.  S.,  277. 

^.  Same.     Conxtnirtion  of  exeniptkniH  strlft. 

Tlie  rule  of  istrict  construction  of  charter  exemptions  from  taxa- 
tion quoted,  as  it  has  been  expressed  by  different  Courts  and 
Judges.     (PoHt,  pp.  4r^,  'J'JS.) 

Cases  cited  and  approved:  Memphis  v.  Hank,  91  Tenn.,  550; 
State  V.  Butler,  13  Lea,  406;  Wilson  v.  CJaines,  9  Bax.,  551;  100 
U.  S.,  398;  143  U.  S.,  105;  16  How.,  435;  18  Wall.,  2:»6;  21  Wall., 
408;  95  U.  S.,  686;  117  U.  S.,  136. 

■i.  Practice.     Bccoi'cls  of  (mother  Court,  examined^  ivhen. 

When  the  judgment  or  opinion  of  a  Court  is  in  question,  the 
original  record  may  be  examined  to  ascertain  accurately  what 
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was  before  the  Court,  and  what  was  intended  to  be  decided. 
(PMf.   J..  -£11.) 
Caseb  cited  and  approved:    US  How..  3fi'J,  401:  15a  U.  H.,  301;  146 

V.  M.,  30i. 

.   Res   Adjliiic.Wa.     Of  mill  fw  Uixck. 

A  judK'inent  adverse  to  the  claim  fur  taxes  for  one  year  consti- 
tuteH  no  bar  to  a  suit  for  taxet>  of  a  subsequent  year.     {Funt, 

,,.  m.) 

Cases  cited  and  approved:  U*  U.  S..  3.^1;  144  U.  S..  810;  1J2  U. 
8.,  301. 

,  CoKi'oKATloss.     CharUr  exemjitliiii  from  Uumttun  coiuttrued. 

The  capi,tal  stock,  and  not  the  shares  of  stock,  is  exempt  from 
taxation,  under  a  charter  providing  that;  "The  said  institu- 
tion (oorporation)  shall  have  a  lien  on  the  stock  for  debts  due 
it  liy  the  stockholders,  before  and  in  preference  to  other  cred- 
itors, except  the  State  for  taxej«,  and  stiall  pay  to  the  State  an 
annual  tax  of  one-half  of  one  per  cent,  on  each  share  of  capi- 
tal stock,  which  shall  be  in  lieu  of  all  other  taxes."  (Po»t, 
VP-   XH,  ZS,  230-234.) 

?asiH.  cited:  Union  Bank  v.  .State,  9  Yer..  489;  Memphis  v.  Fai- 
rin^ton,  8  liax..  539;  Bank  %>.  Mcliowau,  0  Lea.  TOS;  Memphis 
V.  Bank,  Ul  Xenn.,  54T. 

IJAMK.     Cltu'rtcr  iu)t  mid  fur  falling  ht  fl.r.  atplttil  utock. 
The  mere  failure  of  a  corporate  charter  to  fix  a  maximum  for 

capital  stock,  does  not  necessarily  render  it  void,  as  opposed 

to  public  policy.     (Post,  pp.  235--£t7.) 
'.'SIM!  cited:     Istate  v.  liutler,  13  Lea,  407. 

Sauf..     E.r<;mptbin  niUu:hes  Ui  iiicrai'ied  aipltid  nUick. 

The  pruhibition  of  the  Coustituticm  of  1870  against  exemptions  4 
from  taxation  does  not  prevent  the  exemption  of  a  valid  in- 
crease of  the  capital  stock  of  a  corporation  made  after  1870, 
under  express  authority  contained  in  a  charter  granted  prior 
to  1870.  which  exempted  tlie  capital  stock  from  taxation. 
{Post.  pp.  3.16-23}.) 

■onstitution  construed:     Art.  XI..  gS  (1870). 

'ases  cited  and  approved:     Memphis  v.  Bank,  91  Tenn.,  58R. 

Same.     Surplus  tiiid  uiullvUlrii  pmflUi  not  crempt  ag  cnpUtil  slook. 
Surplus  and  undivided  profits  of  a  bank  are  not  exempt  from  tax- 
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ation  by  the  terms  of  a  charter  exempting  capital  stock.     {Post, 

Plh  ZV-243.) 

Cases  cited  and  approved:  61  N.  W.  Rep.,  851;  34  N.  J.,  489;  4 
Jones  (N.  C),  Eq.,  287;  47  Mo.,  465;  3  Uow.,  133;  5  Ire.,  510;  2 
Houston  (Del.),  99. 

10.  Same.     Authority  to  asaesa  sui'plius  to  bank. 

The  assessment  for  taxation  of  the  surplus  and  undivided  profits 
of  a  bank  is  authorized  under  the  general  provisions  of  the 
assessment  laws  declaring  that,  '*  all  property  "  shall  be  taxed, 
and  that  **the  surplus  and  undivided  profits"  in  banks  shall 
be  assessed  to  them.     (Post,  pp.  243^  244.) 

Acts  construed:  Acts  1887,  Ch.  3,  ^1;  g  7,  subsec.  10;  ?  14.  Acts 
1891,  Ch.  26,  i  3  (Ex.  Sess.). 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
Sterling   Pierson,    Ch. 

Metcalf  &  Walker,  C.  Weatherford,  and  F. 
T.    Edmondson   for    Complainants. 

Morgan  &  Mc^Farland,  W.  H.  Carroll,  and  J. 
A.    Taylor   for   Defendants. 

•  • 

Geo.  Gillham,  Sp.  J.  These  cases  involve  sub- 
stantially the  same  issues,  and  may  be  decided  in  one 
opinion.  The  first  is  a  bill  in  equity,  in  name  of 
the  State,  for  use  of  the  city  of  Memphis,  to  re- 
cover from  the  Bank  of  Commerce  ad  valorcin  taxes 
on   its   capital    stock   for   the   years   1887  to   1894,   in- 
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slvci  taxos  for  the  ycnis  IKli^,  ls!l3,  and  1S'.>+ 
m  tlic  Kill-plus  uml  iin<livi(lo<)  protils  of  the  bituk 
riiifT  those  years;  a  privile-ic  tjix  of  $1,000  \wr 
ir  from  isslt  to  l,s!i4,  inchisive,'  aniJ  from  thi- 
ck holder  h  of  tlio  corporation  Isixes  on  the  shares 
stock  hchl  hy  them  resiwctively  liurinjj;  the  years 
■^7    to    1S1I4,    inclusive. 

The  second  is  a  siniihir  liill  upon  imrt  of  the 
ito  of  Tennessee  and  county  of  Shclhy,  covering 
part  of  the  ^yinie  |)eri<xl.  The  taxes  sued  for, 
elusive  of  the  privi!e;re  tax.  agirregate  the  sum  of 
)ut  *I1G, 11(111.  Hy  stipulation  of  the  parties,  one 
irehdlder  is  made  a  defendant  to  represent  all  t!ie 
ireholders.  and,  in  the  event  of  a  decree  against 
a,  the  sanu^  to  Im  as  e.-itahlished  against  all  the 
ckhoiders,  and  a  decree  to  l>c  entered  against  the 
'j»orati<in. 

A  <leimirrer  was  interjKised  hy  the  ilefendanfs, 
ting  up  a  claim  of  exemption  from  all  taxaticm 
ler  the  terms  of  the  charter,  either  upon  the 
,res  of  stock  or  the  eapitnl  stix;k,  defendant, 
ik,  having  paid  the  charter  tjix. 
By  agreement  of  the  parties,  the  cases  were  reg- 
rly  brought  to  tinal  hearing,  wliercuimn  the  Chan- 
lor  sustained  the  demurrer,  and  dismissed  the 
Ih,  from  which  decree  complainants  in  both  cases 
I'e   appealed. 

Defendants  claim  complete  immunity  from  tbci^e 
es  by  reason  of  a  provision  in  its  charter,  in 
rds   a»    follows:     "The    said    institution    shall    have 
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a  lien  on  the  stock  for  debts  due  it  by  the  stock- 
holders before  and  in  preference  to  other  creditors, 
except  the  State  for  taxes,  and  shall  pay  to  the 
State  an  annual  tax  of  one-half  of  one  per  cent. 
on  each  share  of  capital  stock,  which  shall  be  in 
lieu   of    all   other    taxes.'' 

The  bills  claim  :  First,  that  the  charter  tax  of 
one-half  of  one  per  cent,  was  laid  on  the  capital 
stock,  leaving  the  shares  of  stock  subject  to  gen- 
eral taxation  in  the  liands^  of  the  shareholders;  sec- 
ond], that  if  this  ])e  not  the  correct  construction, 
then  the  charter  tax  was  laid  on  the  shares  of 
M(Kk,    leaving  the  capital  stock  and  franchise   taxable. 

The  contention  of  the  defendants  is,  that  the 
charter  tax  is  on  the  shares  of  stock,  and  that  both 
>haies  of  stock,  capital  stock,  and  franchise  are  ab- 
solutely exempt  from  all  taxation,  except  the  charter 
tax   of   one-half   of   one   per   cent. 

CV)inplainants  sue  both  the  corporation  and  the 
shareholders,  and  seek  alternative  relief  dependent 
'11)011  the  construction  which  may  be  given  this  pro- 
vision of  the  charter.  The  bills  are  so  framed,  and 
tlie  eases  so  presented,  that  relief  may  l)e  given 
either  against  the  corporation  or  the  shareholder,  in 
s^)  far  as  the  taxes  have  heen  imjwsed  and  valid 
assessments   made. 

By  an  Act  of  the  Legislature  of  this  State,  passed 
February  29,  1856,  the  Gayoso  Savings  Institution, 
and  the  Chattanooga  Savings  Institution,  were  created 
hodies   politic   and   corporate,   and  by  the  third   clause 

15—11  p 


that  Aft  eafh  was  f^vcii  the  jwjwers,  right'^, 
vik-ges,  and  iiiiiminitifs  exjn-esscd  in  the  clause 
jve    qtioU'd.       By    siil>Rci|iient    legislation    the    DKiue 

the    Chattanoojra    Savinps  ■  Institution   was   chaofred 

"The    IJank    of   CoimiitTi;e,"    and   it«    nitiit    moved 

McmphiM, 

It  has  been  adjudicated  and  settled  by  this  Court 
it  the  Hank  of  CoHunerce  has  and  enjoys  all  the 
hts,  privilef^es,  [wwers,  and  immunities  of  the 
attanoo<ra  Savin<>:H  Institution:  that  it  is  in  truth 
it  institution  under  a  new  name.  '  St>(l>-  v,  Jlnfler, 
Pickle,    Iil4. 

The    charter    was    jrrantxxl    under    the    ConMtitution 

1S3+,     when    the    IjCfrislatnre    had     the    power    to 

int    such    immunity   from     taxation,    and    is   a   con- 

ft    by    whifh     the     State    is     liound,    the    obligation 

which  may  not  be  imjmired  by  subseijnent  legis- 
ion  or  constitutional  provision,  (.k)nstitution  of 
lited    SUtcs,    Art.    I.,    .Se<-.    U";    lAirtmo'itl,    Colh-g^. 

>^-,  as  r.  s., 

X.,    541;     Sf,rt^   • 
•II.T,     2    Pickle, 

■«//<■'•        C'llllJXIIli'-X, 

lU;    fl    Ycr.,  +1(11; 
Sec.    20. 

"Shares  of  stock  and  capital  slock  are  separate 
I  distinct  propertj'  intt^resls,  and  form  separate  and 
tinct  subjects   of   taxation."       The   taxation  of  both 

not    double     taxation.        M,-iiiphix     v.      BmiX     ami 


Wheat.,    Sl'.l; 

F.„r;,„jio„  V.  r,„- 

(it!.;     Mn..i,h, 

.    V.     F,imu(jt<.„,     S 

V.      n>lfh;\      13 

I«ii,    400;     StaU-   v. 

6U;    .\f.-n'iih!x 

V.     B,,„l.-    mil   In- 

7    Tickle,    54 

;      r„;,m    Bm.l    v. 

;     Constitution 

of    Tennessee,    Art. 
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lu"i,-<}iK-f  C;is.,  7  Pickle,  549.  To  same  effect  are: 
X,"'  OrLuui"  V.  lli.wt'm,  119  U.  S.,  277;  Kn-ruxj- 
i-n  V.  7;v(H,.'.v,w,  05  U.  S.,  (587;  f'/^/o;/  i?'/^»/'  v. 
S/<,/r,  9  Yer.,  4^0;  S/r-,-/  R.  li.  v.  Morrow,  3 
Pii'kle,  4(16;  M<'inj>his  v.  ^/(.■<%,  6  Bax.,  406;  TV;;- 
;<•«,.   V.     WhJtwortJi,    111    V.    S.,    135. 

The  rule  that  taxation  shall  be  iiniforra,  and  that 
all  property  shall  bear  its  just  portion  of  the  bur- 
■Icn  imposed  by  law  for  the  public  good,  being  so 
niiinifestly  just,  it  follows  that,  "  he  who  claims  an 
pxfinjjtion  from  his  share  of  the  common  burden, 
i!iu.-t  justify  his  claim  by  the  clearest  grant  of  or- 
jr;mie  or  statute  law."'  Mi-iiiphlx  v.  Bunk  and  Iiu. 
('"..  7  Pickle,  550.  The  right  of  taxation  will  not 
U'  held  to  have  been  surrendered  (as  e.\pressed  by  . 
Ciiief  Justice  Taney)  "  unless  the  intention  to  sur- 
render is  manifested  by  words  t^>o  |>lain  to  be  mis- 
tiken."  O/i'o  Im.  Co.  v.  Dvholt,  1(3  How.,  435. 
"If  a  doubt  arise  as  to  tiie  intent  of  the  Legis- 
lature, that  doubt  must  be  solved  in  favor  of  the 
State."  T!i.'.  DehixHuw  R.  R.  Tnj-,  IS  Wall.,  226; 
M-ii.p},;^  V.  Jiiiiil:  find  Ihx.  CU.,  7  Pickle,  550. 
"The  language  in  which  the  surrender  is  made  must 
'*  clear  and  unmistakable."  Eiie  Rail  way  Co.  v. 
J%«.,  21  Wall.,  498,  49i>.  "When  exemption  is 
claimed,  it  must  bo  shown  indubitably  to  exist." 
t'''rr!n<itoti  v.  Tenn<-«s<-t;  95  U.  S.,  ^AQ.  The  pre- 
t*uniption  is  always  "against  any  surrender  of  the 
la:viDg  power."  Te,me.H'<ee  v.  W/<:/wort/i,  117  U.  S., 
136.      The   same    rule   is   announced   in    /S/ate   v.    But- 


13  Lea,  +0t!;  M.-niph;^  iimlhjhf  Co.  v.  r-i.r;,><f 
■ti-ief,  1(111  r.  S.,  3'.1S;  X.ir  0,-h:i,>^  ]{.  H.  Co. 
y<',"  OrJmw,  U3  U.  S.,  11)5.  In  ^XUmn  \. 
iiiei,  St  llftx.,  551,  Jiitige  Turney,  for  this  Court, 
b:  "Exemptions  from  taxation  are  oontrary  to 
ilic  [x>licy,  and  can  only  1)0  granted  in  clear  and 
nistaka1>le  terms.  Tliey  are  not  creatures  of  in- 
Iment  or  presumption.  If  the  lanfi;uagc  in  which 
y   are    claimed    to    lie    granted    leaves   it   douMful, 

Iwnelit   of   the  iioul>t   must  l>e  given   to   the   State, 

life  of  which  is  taxes." 
It  is  ci]ually  certain  that,  in  construing  such  grant. 
is  our  duty  to  see  that  tlie  contract  Iietwecn  the 
te  !in(i  tlie  coriK>rfttion  is  sustainwl  and  enforced, 
t  nothing  which  has  U'cn  granteil  shall  !»  taken 
lY.  The  idea  is  well  expressed  l»y  Mr.  Justii'O 
ayne   in    }'',u-rh><jti>u    v.     T.-tnu'".-'.:-,    !»5    U.    S.,    fiS->; 

compact    lies    at    the    foundation    of    all     national 

Spotless   faith    in    their    fuliillment    honors 

te   communities    and    individuals.'"     The    defendants 

inly   rely    upon    the   oas*.'   of     Fiirrhii/tiin    v,    T'-um-"- 

95  r.  S.,  III!',  as  conclusive  of  the  questions 
e  rftiseil,  and  Iiase  their  contentions  on  the  fact 
t  this  charter  (with  others  i  was  construed  in  that 
B.       The   opinion    was   pronounced    in    the    case     of 

Union  &  Planters'  Rank,  and  the  construction 
i   primarily   of    the   exemption    clause    contained    in 

charter  of  that  corponition.  Several  cases  were 
,rd  with  that  of  the  Union  &  PIant€rB"  Bank, 
I    were   disposal    of    by   the    same    opinion,    as   ap- 
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pears  by  a  footnote  at  page  600.  The  charter  of 
the  Bank  of  Commerce  was  there  construed  under 
the  style  of  W/c/^j^  y.  TcnneKse^'^  and  the  language  of 
Mr.  Justice  Swayne  in  disposing  of  the  cases  heard 
with  the  principal  case,  as  given  by  the  reporter,  is 
as  follows:  "These  cases  are  all  disposed  of  by  the 
opinion  in  Farrhigtfm  v.  Tenne^^xee^  Knpr<(^  679.  The 
questions  are  substantially  the  same  as  in  that  case, 
and  the  results  must  be  the  same.'-  Defendants 
construe  that  case  as  holding  that  the  charter  tax 
was  laid  on  the  shares  of  stock  in  the  hands  of 
the  shareholders,  and  that  the  tiix  is  in  lieu  of  all 
other  taxes,  either  on  shares  of  stock  or  cai)ital 
stock,  franchise,  etc.  Complainants  concede  the  first, 
but  (lisfHite  the  second  proposition,  and  contend  that 
the  adjudication  in  that  case  goes  no  further  than 
to  settle  that  the  charter  tax  is  on  the  shares  of 
stock,  and  that  the  shares  are  exempt  from  all  fur- 
ther or  other  taxation.  They  further  contend  that 
when    the    case    was    under    consideration     by     the     8u- 

■ 

preme  Court  of  the  United  Htates  in  the  FarrinWon 
case,  the  full  text  of  the  exemi)tion  clause  was  not 
sot  forth  in  the  agreed  statement  of  facts  upon  which 
the  case  was  heard;  that  certain  material  i)arts  of 
said  clause  were  omitted  from  the  agreed  stij)ulation, 
and  that  the  present  case  is  a  new  one,  which  re- 
quires another  and  a  diii'erent  construction  of  de- 
fendant\s  charter  from  that  ofiven  in  the  P^irrinirton 
<*ase,  05  U.  S.,  670;  that  the  correct  construeliou 
of    the   charter    in    full,    is    that    tlie    cliarter     tax     is 
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on    the   cii)ntal    stock,   leaving   the  shares  of  stock 
e   hands   of    the    Ktockholders    stibjcct   to   general 

lese  questions  have  lieen  argued  orally  and  upon 
1  by  counsel  fur  the  rcs|K!ctive  parties,  with  con- 
late  aljility,  and  we  have  given  them  tliat  care- 
on  siderati  on  which  the  large  interests  and  ini 
nt  questions  involved  justify  and  demand, 
ing  in  view  the  elementary  canons  of  con 
tion  l>efore  announced,  we  dispose  of  the  issues 
I  upon  these  records.  The  exemption  clause  o: 
t;barter  of  the  Bank  of  Commerce,  correctly 
:t,  is:  "The  said  institution  shall  have  a  lien 
he  stock  for  debts  due  it  Uy  the  stockholders, 
e  and  in  preference  to  other  creditors,  except 
^tate,  for  taxes,  and  shall  pay  to  the  State  an 
il  tax  of  one-half  of  one  jier  cent,  on  each 
of  capital  stock,  which  shall  be  in  lieu  of  all 
taxes." 
e  language  of  the  charter  construed  by  the  Sii- 
e  Court  in  the  Karrington  case,  as  set  out  at 
(Jf<l,  is:  "The  said  com|»any  shall  pay  to  the 
an  annual  tax  of  one-hidf  of  one  i>er  cent,  on 
share  of  the  capital  stock  siibscrilied,  which 
be  in  lieu  of  all  other  taxes." 
inging  the  two  clauses  thus  into  juxtaposition,  it 
l»e  seen  tiiat  the  lirst  thirty-one  words  of  the 
ct  copy  are  omitted  from  the  latter,  and  that 
wonls — "the"  and   "  sul)scril>ed  " — appear   in  the 
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hitter  copy  which  are  not  in  the  charter  of  the 
Bank   of   Ooiiinierce. 

The  same  error  or  oniiHsion  in  quoting  the  charter 
of  this  Ijank  occurs,  in  snhstance,  in  Memphln  v, 
Ftirriiifitim,  S  Bax.,  541  (bein>i  the  same  case  re- 
jiorted  in  95  U.  S.,  (!T!l);  Ba»l-  of  Comiiwrce  v. 
McGoimii,  6  Lea,  703,  and  Stat'-  v.  _Biif.J.'r,  15  Lea, 
1(15    (S.    C,    2    Pickle,    617). 

That  we  may  look  to  the  original  records  to  as- 
certain accurately  what  was  l>efore  the  Court,  and 
what  was  intended  to  l>e  decided,  we  think,  upon 
authority,  is  clear.  Bank  of  Ohio  v.  Kiump,  16 
How.,  369^01;  Kmknh  R.  R.  v.  Mlfmari,  152  U. 
S.,  301;  r.  i.t  if:  R.  R.  v.  Ahh-Ml;  U6  U.  S., 
3113. 

These  suits  being  for  other  years  tlian  those  sned 
for  in  the  Farrington  case,  that  decision  is  not  (as 
an  adjudication)  conclusive  of  the  present  case.  Crom- 
ir^n  V.  The  C'minty  of  iW,  94  I'.  S.,  351;  X'-Mtt 
V.  Rlr'-rxuh-  Lid.  District,  144  U.  S.,  610;  If:  tfc  W. 
R.  R.  V.  Ahh-fMl,  146  U.  S.,  279;  h'eohd-  R.  R. 
V.    Mi^Mouri,     152    V.    S.,    301. 

It  having  been  held  by  the  Supreme  Court  of  the 
United  States,  in  the  Farrington  case,  that  the  chai-ter 
t)ix  was  laid  on  the  shares  of  stock,  and  that  the 
same  were  not  subject  to  other  or  further  taxation, 
the  adjudication  would  ordinarily  be  treate<l  as  con- 
trolling upon  this  Court,  provided  the  ijuestion  is  the 
same,  or  in  substance  the  same,  as  was  there  con- 
sidei-ed   and   decided. 


If  the  omitted  words  iw  not  material,  and  the 
nstruction  of  the  full  text  is  the  same  aw  here- 
fore  given  to  tliat  jwrt  of  the  (.-luiise  under  eon- 
leration  in  Fitn-aKjluu  v.  Teiinf^x'-'-,  then  that  de- 
ion  might  control;  ))ut  if  the  omitted  words  are 
tterial,  and  may  lead  to  a  different  eonstrnction, 
3n  the  question  is  re»  Inti-iji'a  in  fact,  as  it  is  in 
V,    and   ot)on   to   consideration    liy    this   Court.     This 

the   controlling   and    vital    question    in    this   case. 

It  will  Ite  nliservc<l  that  this  charier  differs  from 
it  of  the  Union  &  Planters"  Bank,  in  that  tlie 
nuni  tax  of  one-half  of  one  jM^r  ii'nt.  is  to  I»c 
id  to  the  St:tto  on  each  share  of  capital;  not  on 
ih    share    of     eapitivl    suliserilwd,     as    was    the    wise 

the  Union  &  Planters'  Bank  ilhe  Farrington  case), 
ress  was  laid  hy  the  Court  in  the  Farrington  case 
on  the  word  "  sul)Hcrihed,"  that  Court  using  the 
■t  that  the  tix  was  laid  upon  the  slock  suhserilwd. 
lether    (Miid    in    or    not,   as    one'    of    the   arguments 

show  that  the  charter  tax  was  on  the  shares, 
d  for  the  reason  that  it  would  never  he  supposed 
it  the  State  intended  to  tiix  as  property  capital 
)ck  not  [laid  in.  The  more  striking  difference 
s  in  the  fact  that,  hy  this  charter,  the  institii- 
n    is   given    "a    lien    on    the    stock   for    dehts    due 

hy  the  stockhohlers  hefore  an<I  in  jireferencc  to 
ler  creditors,  except  the  State  for  taxes."  This 
iguage  naturally  implies  that  the  tiixes  hero   referiX'd 

are  upon  the  shares,  and  that  the  lien  reserved  hy 
1    State    for   taxes    does    not     refer    to    the    annual 
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charter  tax  of  one-half  of  one  ])ov  cent.,  and  for 
tlie  reason  that  the  charter  tax  was  to  ])e  })ai(l  by 
the  corporation,  but  to  such  other  or  jreneral  taxes 
as    niight   be    levied    by   the    Stiite. 

If  the  charter  tax  was  not  the  subject  of  refer- 
ence in  the  reservation  o:^  a  lien  to  the  Stiite,  it 
would  apjHjar  that  the  State  clearly  reserved  the 
power  generally  to  tax  the  shares  l)y  reserving  a 
lien  for  such  taxes.  Is  it  natural  or  reasonable  to 
assume  that  the  State  reserved  a  lien  on  the  shares 
(the  property  of  the  shareholders)  to  pay  a  tiix  tliat 
the  corporation  was  recjuired  to  discharge — reijuired 
one  person  to  i)ay  a  tiix,  ]>ut  reserved  a  lien  on 
tlie   property   of   another    to   secure    its    payment  'i 

The  contention  of  the  defendants  that  the  charter 
tax  is  on  the  shares,  and  that  the  lien  is  reservcnl 
for  that  tax,  puts  the  State  in  the  attitude  of  hav- 
ing voluntarily  postponed  itself  to  every  other  cred- 
itor of  the  corporation,  for  all  creditors  nuist  Ik*. 
})ai(l  before  the  shareholder  ijets  anvthiii<r.  Wliv 
>lu)ald    the    State   accept    such    inade(iuate    security  i 

In  1836  the  case  of  the  Llorn)  Haul'  v.  Tfiuirs- 
"<"'  was  decided,  and  the  principle  established  therein 
bad  l)een  the  law  of  the  State  for  twentv  venrs 
when  this  charter  was  granted.  The  exemption 
<lanse  of  that  charter  is:  ''That,  in  consideration  of 
the  privileges  granted  l)y  the  charter,  the  bank  agrees 
to  {)ay  annually  the  one-half  of  one  ])er  cent,  on 
the  amount  of  the  caj)it4il  stock  \n\\i\  in  by  the 
Ntockholders   other   than    the    State.''       0    Yer.,    402. 


In  that  cane  it  was  established  as  the  law  of 
messec  that,  under  bikIi  charter,  the  ca[)ital  stock 
1  exempt  from  taxation,  other  than  the  charter 
,  hut  that  the  shares  were  taxable;  and  we  uiay 
1  asswme  that  the  Legislature  so  imderstood  the 
when  defendant's  charter  in  this  case  was 
nted — that  they  imderstiMxl  that  the  charter  tax 
i  upon  the  capital  stock,  and  that  the  shares  in 
ds  (if  the  holders  were  taxable, 
Applyin<r  the  rule  that  all  d(>ul)ts  are  to  Iw 
.'ed  in  favor  of  the  State;  that  when  an  ex- 
[>tion  is  claimed,  it  must  lie  shown  indubitably  to  , 
it,     and    that    the    presumption    is    always    against 

■  surrender  of  the  taxing  power,  we  think  the 
rect  construction  of  the  charter,  as  now  presented, 
that  the  charter  tax  was   laid  on   the  capital  stock, 

that    the   shares   of    stock   are   subject   to   general 
ation. 

Prior  to  the  decision  of  the  Farrington  case,  95 
S.,  679,  this  Court  had  always  so  understood  and 
strned  these  charters.  Culun  linnk  v.  Tciinenxfi'j 
i'er.,  489;  Mi-inphU  v.  Farrhu/ton,  8  Bax.,  539. 
>6eiinent  to  that  decision,  our  Coiui;  has  followed 
in  a  line  of  cases,  among  which  are  the  Bunl- 
O'tiiiuenv  V,  Mc(riw<rn,  6  Lea,  705;  and  Mimijihi.n 
Jiunk  iind  /wuriiin.r  Coiiij>ai>ii^,  7  Pickle,  547. 
Regarding   the   i)resent   case   as   one   which    presents 

■  questions,  and  calls  for  a  construction  of  the 
niption  clause  in  its  entirety,  we  rest  our  opinion 
/v   upon    these   giounds. 
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Froni  the  conclusions  almve  reached  Cliief  Justice 
SiKKigrass   ami   Judge    McAlister   diissent. 

The  next  impartant  question  is  as  to  the  t)ixa)>il- 
ily  of  stock  issued  since  the  adoption  of  the  present 
Constitution    of    1870. 

The  charter  provides,  Sec.  2:  "That  the  capital 
s1in;k  of  said  eomiKiny  shall  be  divided  into  shares 
of  tifty  dollars  each,  and  when  two  hundred  shares 
>liall  have  been  subscribed  and  the  sum  of  one  dol- 
lar (>or  ■  share  paid  thereon,  the  shareholders  may 
nii-ct  and  elect  five  directors."  By  Sec.  No.  4,  it 
is  provided:  "It  may  receive  on  deposit  any  and 
all  suni.s  not  less  than  one  dollar  per  week  offered 
as  stock  deposits;  .  .  .  and  when  such  deposit 
sliall  amount  to  fifty  dollars,  it  may,  at  the  option 
of  the   dejwsitor,    become   stock   in   the   institution." 

It  is  agreed  by  stipulation  that,  on  May  5,  187(1, 
llic  day  our  present  Constitution  was  adopted,  the 
(-jjiital  stock  was  $200,000;  that  on  March  17,  1887, 
and  on  sundry  days  prior  to  June  1,  18S7,  it  was 
regularly  increased  to  ?600,000;  and  that,  on  March 
IT,  1S90,  and  on  sundry  days  prior  to  June  1, 
l>-'0,    it  was  again  regularly  inerease<l  to  §1,000,000. 

Hy  the  charter  there  was  no  maximum  of  capital 
li\t'd.  The  charter  contemplated  an  increase  of  Ciipi- 
Ijil  stock,  gradually  and  at  various  times,  as  the 
stock  deposits  should,  at  the  election  of  de])ositors, 
lie  turned  into  stock.  The  admission  that  the  in- 
(Teaiie  was  regularly  made,  closes  all  inquiry  upon 
lliat  point. 


r.  Hank  <if  C\iu 


I'nlesa  the  chnrter  was  vDJd  for  uncertainly,  in- 
definitetjfss,  or  a  reckless  disrejiani  for  the  |Hil»lii- 
inteietit.  wp  kcu  no  force  in  the  contention  made  hy 
the  Sttite  on  this  |ioint.  We  think,  if  valid  when 
grunted,  the  increase  could  as  well  lie  made  after 
as  l>efore  the  present  Constitution.  If  the  right  to 
sit   increase    was   jriven,    it   cannot    be   taken    away- 

Section  s  of  Art.  XI.  of  the  t'onstitution  of 
l^Tii  provides:  '■  No  corporation  shall  l>e  creatcil. 
or  its  powers  increased  or  diminished,  hy  sixvial 
laws,  hut  the  (iencral  Assembly  shall  provide  l>y 
jreneral  laws  for  the  organization  of  all  corpca-ations 
hereafter  created,  which  laws  may,  at  any  time,  !>e 
altered  or  rei)ealcd,  and  no  snch  alteration  or  reiteal 
siiall  interfere  with  or  divest  rights  which  have  be- 
come vested."'  'Without  such  constitulionul  provision 
the   law    would    be   the    same. 

AVe  think  the  right  given  this  company  in  l^oiJ. 
to  increase  its  stock  from  time  to  time,  was  snch 
vcsl<ui  right.  .M,'wj./,;s  v.  J/-/,,;-/,;.-  T-V//  find,  7 
Tickle,    r».sf3. 

It  thus  all  dcjiends  nn  the  legality  of  the  orig- 
inal grant.  Whilst  we  can  see  plaiidy  that  this 
corfHtration  mlgiit,  under  this  <:liarter,  have  with- 
drawn from  all  but  the  i-liarter  tax,  a  sum  of 
money,  the  possession  of  which'  by  one  corporation 
might  prove  inimical  to  the  public  interest,  and  that 
the  grant  was  not  sufficiently  guarded  in  the  matter 
of  amount  of  capital,  yet,  such,  we  think,  was 
the    contract,    and,    as    such,    it   must    be    upheld.       It 


OT 
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is   contended    that  a.    charter   in    which    no    maximum 

of   ciipital     is    fixed     is     void,     as     opposed   to     pul)lic 

lK)licy,    but   we   do   not   find   the  authorities  sustaining 

this   proposition.     The  question   was    before  this  Court 

in   Stat^  V.    Bnt1ei\    13    Lea,    4:07,    where  it  was  held, 

or  assumed,    that  the  increase  was  legal.       Again,   the 

long    acquiescence   of    the    State    in   such     increase   of 

<'a})ital   stock — for    twenty-five    years   as   to    §200,000, 

for   eiffht    yejirs   as    to    §600,000,    and    for   five   years 

as   to    >>1,000,000 — may    well     be    considered     by   this 

Court   in    i)assing    upon    this    increase   of    stock.       We 

nre   constrained    to    hold    that    the    stock    issued    since 

May   5,    1870,    stands    (as    to  taxation)   in   all   respects 

as  does   the    stock    earlier    issued. 

From  the  conclusion  last  announced  Judges  Cald- 
well  and    Wilkes   dissent. 

Another  important  (question  is  that  of  the  liabil- 
ity to  taxation  of  the  sur])lus  and  undivided  profits. 
Assuming,  for  the  present,  that  our  revenue  laws 
impose  a  tax  upon  the  net  surplus,  or  upon  the 
surplus  and  undivided  profits,  is  such  law  valid 
when  applied  to  the  bank  in  question,  the  capital 
stock  of  which  .  is  exempt  from  taxation  I  In  the 
case  of  The  State  v.  Phuniv  lure  c&  Manne  //^v. 
Co.  w^e  held  the  surplus  for  the  year  181)2  taxa])le, 
l)ut   by   an    oral   opinion. 

It  is  clear  this  fund,  accurately  speaking,  is  not 
capital  stock,  but  is  an  asset  of  the  bank,  which 
it  uses  in  the  banking  business.  It  is  also  clear 
that  good    banking    in    the    present    age    requires  the 
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irryiii<;  of  a  jiroiMpr  surplus  to  meet  eniergeiifies, 
)  inispiro  confid^nco  mxin  tbe  jmrt  of  the  piiblio, 
i(i  to  keep  the  capital  of  tlic  hank  unimpaired, 
atiumil  hankfl  are,  liy  the  Acts  of  Congress,  required 
I  accumulate  and  lay  by  a  surplus  of  twenty  per 
•nt.  uiwn  the  uapital,  which  would  indicate  that  a 
irplus  to  that  extent  is  now  regarded  hy  financitjrs 
i  not  too  much  for  such  institutionK  to  carry.  It 
.  certain  ijueh  surplus;  is  employed  in  the  leifitimate 
uHinesK  of  the  Imnk,  and  it  is  not  taxable,  upon 
le  theory  that  this  fund  has  l>een  invested  or  em- 
loved  in  l)UsineHS  not  within  the  sco|)e  of  the  cor- 
orution  as  chartered,  We  cannot  rest  the  case 
])on  that  line  of  decisions  of  this  Court  and  of 
le  I'nited  .States  riiiprenic  Court  which  holds  that, 
here  capital  is  invested  in  rail  estate  or  other 
rojHirty  not  necewsary  Ut  the  cor|>orate  liusinews, 
iich  propcrtj'  is  tuxahle,  nolwitliHtandinj:;  the  exeinj)- 
on  of  the  caiiital  stock,  f<ir  those  cuses  rest  solely 
[Mjn  the  fact  of  the  investnieni  of  the  fund  out- 
idc  of  the  necessary  corporate  business.  If  the 
iirplus  is  taxable,  it  must  be  u|K)n  the  {jronnd  that 
:  is  not  a  part  of  the  capital  stock,  strictly  speak- 
ig,  but  a  fund  which  Ijclongs  to  the  bank,  and 
rbicli   is   employed    by   it   in    its    business. 

The  main  contention  of  defendants  is  that  to  tax 
be  surplus  is  indirectly,  but  just  as  certainly,  to 
ax  the  shareholder,  which  the  State  may  not  do, 
fhere  the  shares  are  exempt  from  taxation.  Until  a 
ividcnd    is   declared   out   of    said    surplus,    it   is   abso- 
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Iiik'ly    wrtain    that    the   Hharclioklerw  havts    no   title   t 
it.     The   right   and   title   is>   in    the   coi'iwratioii. 

In  Lochu-dt  V.  Y>in  AJ»^i,j>..;  31  Mich.,  76,  Jiul^ 
t'oiiley,  at  p.  7>>,  says:  "A  right  to  a  divicientl  froii 
the  protits  of  a  corporati<m  is  no  <lelit  until  the  divi 
liend  is  <lcfliLrcd.  Until  that  time,  the  dividend  is  onl; 
suniethinif  that  ni'ay  possibly  conio  iiitt)-  existence,  bu 
llie  obligation  on  the  part  of  the  corporation  to  dc 
dare  it,  cannot  be  treated  as  the  dividend  itself 
.  .  ,  A  dividend  ...  is  a  fund  whieh  tli 
I'oriwration  sets  apart  from  its  proKts  to  be  dividei 
among   its    nieniliers. '" 

Cook  on  Stock  and  Stoekiiohiers,  Sec.  5:34,  says 
"A  dividend  is  a  corporate  profit  set  aside,  declared 
anil  ordered  by  the  proper  corporate  aiitiiorities  ti 
Im.'  paid  to  the  stockholders,  on  demand  or  at  a  lixei 
lime.  A  dividend  becomes  the  property  of  the  share 
Imlder,  and  the  shareholder  ueiiiiires  his  legal  righ 
lliiTcto  only  wlien  it  is  regularly  declared.  Inasmiic! 
as  a  dividend  can  Ixs  declared  only  out  of  net  prolitf 
"■liii;h  may  or  may  not  l>e  earned,  a  stockhokler,  i 
is  clear,  is  not  absolutely  but  only  conditionally  en 
lillcd  to  a  dividend,  and  he  is,  therefore,  in  no  prope 
■■^'n>e,  in  resjtect  thereto,  a  ereditor  of  the  corjH)™ 
liiin  until  the  dividend  is  declared  and  made  abso 
luli'ly   payable." 

In    The.    I'ltojile    v,     Tfu'    iS'tjif'i-rimrx    of  ]^'"iij.im, 
Hill,     23,    Bronson,     J.,     wiys:      "  It     is     unduubtedl, 
true   that   profits   and   income    are    sometimes    use<l   a 
synonymous    terms,    but,    strictly     siwaking,    '  income 
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iieans  that  which  comi»s  in  or  iu  received  from  any 
lUKineriS  or  investment  of  capittil,  without  refert'nco 
o  the  otitgoinji  cx|>en<litiires,  while  '  protils '  jrener- 
\\y  mejin  the  jriiin  rfhich  is  made  U|ion  any  husi- 
less  or  investment  when  l«>th  receipts  ami  imynients 
,re   taken    into   the   account.'* 

Here  we  have  the  (juestion  sharply  made.  Can  a 
orporation,  oi)erating  iiniier  such  a  charter,  hold  a 
tirplus  fund,  ccjual  to  thirty-livo  \n-f  cent,  of  its 
apitul,  absolutely  free  of  taxation*  We  think  not. 
Manifestly,  this  surplus  was  not  put  aside  to  l>e  di.s- 
rihuted  to  the  shareholders  as  dividends,  but  is  held 
IS  a  reserve  fund  ajrainst  rontinj;encics,  and  whicli, 
II  the  meantinie.  is,  to  all  intents  and  |nirpo-ies, 
ised  anil  employed  as  ca|itlal.  On  the  mpital  slock, 
>r  shares  in  Kuuie'  Hiuonnt,  it  pays  the  charter  tax, 
int  on  thi.s  surplus  it  pays  no  charter  tax.  If  this 
le  lefiai,  the  cori«iration  may  practically  increase  its 
vorkinjr  capital  to  an  unliniiteii  amount,  and  enjoy 
■oiuplete  immunity  from  taxation  on  tiie  amount  in 
■xcess  of   the   nominal    ca|)itjil. 

In  the  very  recent  case  of  /.^cv/  S/n/,-  Suf'fi/--' 
Bool.-  V.  n-  Vdij  0..<„al  of  liorVnujt.m,  N.  W. 
liep.,  Vol.  LXI.,  ^51,  the  Supreme  Court  of  Iowa 
lehl  the  surplus  of  a  savings  bank  taxable  under  an 
Vet  which  provides:  "The  paid  up  capital  of  all 
lavingH    banks   shall    l>e   subject   to   taxation," 

An  Act  of  New  Jersey  provides:  "That  all  private 
.-orporatioiis  are  to  be  assesse<l  at  the  full  amount  of 
:heir  capital   stock  paid  in   and   accumulated   surplus."' 
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Sfi/t<>  V.  f?^^>?',  34  New  Jersey,  48d,  involved  an 
assessment  under  this  Act  on  a  surplus  of  over 
jS3,0<)0,OOU.  '  Judge  Van  Syckle  says:  <«The  term 
^iKcumulatcd  surplus,'  in  its  application  to  stock 
companies,  is  well  understood  to  refer  to  the  fund 
they  have  in  excess  of  their  capitjil  and  liabilities. 
Ap})lying  this  definition  to  the  relators  will  not  ease 
thcin  of  the  burden  imposed.  They  put  their  capital 
iit  §()G5,300,  in  addition  to  which  they  have  assets 
of  the  vakie  of  5^3,338,882  over  and  above  all  lia- 
bilities. .  .  Exemption  from  taxation  of  the 
ay>ets   of    the    company    which    are    in    excess    of    ^4,-  ^ 

'HHjjjoO  would  be  manifestly  unjust.  These  assets 
are  made  up  of  the  aggregate  value  of  the  policies 
held  by  its  members.  By  express  provision  of  this 
Act  of    18():2,   persons   holding  such   policies   could   not 

be  assessed  for    their   value,    and  if   the  comi)any   can-  I         EZ._  1; 

not    be    assessed,    a    new    mode    of    putting    property  j         '**'^"^tSI      il 

hevond  the  reach  of  the  tax  (gatherer  has  been  dis- 
covered.  The  Legislature  withdrew  the  value  of  the 
polity    from     taxation    in    the     hands    of     the     policy  '  'JL 'J      ml 

holder,    upon    the    theory    that    they     had    taxed    the  AT^X^^*      f! 

company.  This  company  was  subject  to  l)e  assessed 
as  a  corporation  without  a  capital  stock,  and  there- 
fore the  basis  upon  which  the  assessment  proceeded 
was  correct.'- 

In  xSV.  LouIh  Mutual  Inf^uvance  Co,  v.  Charhs,  47 
Mo.,  '^^b,  the  Court,  Bliss,  J.,  says:  ''This  company 
had,  by  its  own  showing,  acquired  at  least  three 
times  the   amount   of   its   original  stock,   all  of   which, 

16—11  p 
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[)rivate   hands,    would   have    l»een    subject   to    taxa- 

There    was    no    law   that    exeDipted  -  it    in    the 

Is   of   the   conii>aiiy.     .     .  The   petition  alleges 

the  capital  stock  of  plaintiff  was  $100,000,  all 
!  in,  and  that  the  tax  assessment  was  on  $300,- 
,  being  for  money  loaned  and  on  hand  belonging 
the  plaintiff."  The  Court  sustained  the  tax. 
The  case  of  the  Aitorttey-geniT'iI  v.  Tk^  Bank,  ■! 
es,  N.  C,  E«iuity,  287,  arose  in  construing  a 
■ter  wherein  the  State  bad  clearly  exempted  the 
ichise.  Tbe  Court  sjiys:  "But  though  the  Legis- 
re  cannot  tax  the  franchise  of  the  bank,  they 
■  tax  lid  IthituiiL  the  dividends  or  profits  of  the 
vidual  shareholder,  and  the  corporate  proj>erty  of 
bank,  because  they  ai'e  separate  from  tlie  fran- 
e,  and  nothing  can  exempt  them  from  taxation, 
iss  there  l>e  a  B)>ecial  agreement  to  the  contrary 
Veen   the   bank   and  the   State."     Citing   Gord'in  v. 

Apjieid   Ta-e    Court,   'A    How.,   133;    Bank  of  Cape 
r   V.    Ed'rard-t,    5    Ire.,    510.       Here    the    tax    was 
the   franchise. 
Kn    imjwrtant    ease    in    this   connection    is    Stat'.'   v. 

Bank  of  S,n-;,n.'i,  2  Houston,  Del.,  99.  This 
I,  as  to  taxing  the  surplus,  deciiles  the  exact 
stion  we  ha\'e  in  hand,  and  is  a  clear  and 
l-i-easoned  case  l»y  Chancellor  Harrington.  The 
in  dispute  was  under  the  law  of  1n,>s5,  in  terms 
ing   a   tax    on    the   sur])lus   earnings   of    the    liank, 

the    law    was    sustjiined. 
Che    United     States   Supreme    Court,    in     the    Far- 
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rington  case,  at  page  686,  say:  ''If  a  large  sur- 
plus be  accumulated  and  laid  by,  that  does  not 
form  a  part  of  it" — that  is,  the  capital.  At  page 
687  the  same  Court  designate  ''accumulated  earn- 
ings"   as   a   distinct   object   of    taxation. 

St<ite  V.  City  Council  of  CfuirJ^ston^  5  Rich.  Law, 
561,  holds  that  where  the  bank  and  its  stock  were 
released  from  all  taxation,  a  tax  by  the  city  on 
the  dividends  or  income,  which  the  stockholder  may 
receive   on   his    shares    of    the   capital   stock,    is   void. 

After  a  careful  and  full  consideration  of  the 
question,  we  are  satisfied  the  surplus  is  subject  to 
taxation,  provided  the  State  has  imposed  a  tax  upon 
it,   and   it   has   been   legally   assessed. 

It  is  by  the  defendants  denied  that  there  is  any 
law  authorizing  such  a  tax.  The  assessing  officers 
have  assessed  the  surplus  and  undivided  profits  of 
this  bank  at  $350,000  for  each  of  the  years  1892, 
1893,    and    1894. 

Clearly  the  surplus  is  not  taxable  under  Sec.  14, 
Act  of  1887,  except  as  it  may  enter  into  the  value 
of  the  capital  stock.  The  reference  in  that  section 
to  surplus  is  only  in  that  connection,  and,  unless 
the  surplus   is   taxed   under    some    other    provision    of  ^"^^      fi 

law,    the   claim    cannot    be   sustained. 

Section  1  of  Assessment  Act  of  1887,  Chapter  2, 
page  24,  is  as  follows:  "Sec.  1.  Be  If  enacted 
hy  the  Gen^'dl  AxHejnhJt/  of  the  State  of  Te/inesfiee, 
That  all  property,  real,  personal,  and  mixed,  shall 
l)e  assessed   for   taxation   for   State,    county,    and    mu- 


iiL'ii«iI  piirjKJSos,  except  such  as  is  dei' lured  exempt 
n    the  next  section," 

After  describing  the  various  kin<l8  of  i)ro|»rty  to 
»e  taxetl,  su)>Bection  V)  of  Set".  7,  of  said  Act,  p. 
16,  provides:  "All  other  ))ersonaI  pioi»erty,  whether 
•elonging  to  individuals,  corjTOrationB,  or  firms."  Ily 
he  closing  clause  of  Sec.  3,  of  Chap.  2G,  Acts  of 
lixtra  Session  of  l.Si)l,  p.  76,  it  i.s  provided:  "That 
he  surplus  and  undivided  profits  in  such  bank,  Imnk- 
ng  association,  or  other  cor|)omtion  shall  l>e  assess- 
ble  to  said  bank  or  other  coriwnition,  and  the  same 
hail  nol  be  considered  in  the  assessment  of  the  stock 
herein." 

We  think  these  Acts  authorise  the  assessment  of 
his  surplus  money  in  the  hands  of  the  defendant 
lank.  Wc  rest  the  right  under  these  provisions  of 
iw,    and    not   under    Sec.    14    of    the    Act   of    1SS7. 

The  ca)>ital  and  franehi.se  not  l>eing  subject  to 
fixation,  the  privilege  tax  assessed  and  claimed  is 
oid. 

The  decrees  in  both  cases  are  reversed,  and  de- 
rees  will  here  be  entered  against  the  corjwration  in 
lurstmnee  of  this  opinion  and  of  the  sti[iulations  on 
!e  herein.  The  Rank  of  Connnerce  will  pay  the 
osts   of    this   Court   and   of   the   Court    below.  ' 
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{./ml-»o>i.      June   22,    lSi(5.) 
I.  Jsm-KASc-B.     StiiUitc    i-ajiiUiUiuj   liiil.Uilu  im    /i.,».'i<w 

The  Court  will  not  oonstrue  bs  retrospet-tivc,  Acts  IS 
.^ec.  I ,  making  void  stipulations  liioitiD^  liability  oi 
policies  t4>  less  than  the  full  amount  o(  lotwi.  if  th 
<?xc«ed  the  amount  of  insurance.     (PokI.  in).  :'*;.  ?.-/) 

Atts  construed:  Acts  181i:i,  Ch.  107. 

-'.  SAMt-  StiUiUe  rtijiiliitlim  nnhUllii  on  piilirlen  ii'.l  ilvii 
pnilfPthni  of  Wtc  itticj'. 

The  equal  protection  of  the  laws  is  not  denied  by  Ac 
lOT.  Sec.  ] .  making  void  all  atipuLations  in  iuKurunce  [ 
iting'  liability  to  less  than  the  full  amount  of  loss.  1 
not  exceed  the  amount  of  insurance,     {fiixt,  j>/i.  ^^-ts 

t-'i institution  construed;  V.  S.  Const.,  XIV.  Amcuiimt' 

Act  construed:  .Vets  IMllX  Ch.  107. 

I  Sa)[k.  SUiliili-  IF-I'il'ilimi  liiflillllii  ..ii  jir.d'fru  i,t,l  ilri 
li'jiitx  or  iirifile-jc  noiitruni  to  liiir. 
Disseizin  of  privilej^es  or  deprivation  of  property 
than  Ijy  the  law  of  th*?  land  or  <lue  process  i>f 
tuade  by  Acts  ISUD.  Ch.  lOT.  i  1,  mukintc  void  all  stij: 
insurance  policies  which  limit  liability  to  less-thi 
amount  of  loss,  if  this  does  not  cxc-eed  the  auiou)] 

iince.    (i'o.t.  1,1..  m. -j.-.t-nr.) 

CcQstilution  construed:  Art.  I..  ^  Hi  (Tciin.);  XIV.  A 
IV.  S.1 

Art  oonstrucd:  .\cts  |s;);l.  Ch.  JOT. 

Cases  cited  and  approved;  Traiisportiitiou  Co.  i:  lilnc 
Tenn,.  :wri;  Mann  v.  Te\.  Co..  nr,  Ti-nn.,  f.-.".*:  Cnh-uui 
ficla.  ?.  Head.  ;;iH;  Tayl.ir  r.  Taylor.  VI  U-a.  4;mi;  Trii 
1.1  Lea.  311;  47  Uhiu  St.,  *<>■>:  K  Am.  It.  K.  >(  Corp.  C 
Wis..  44ii.  411.1;  4.-.  Wis..  li^S;  71  Wis..  4.-.4:  r.^'  Maine. 
Ion.  177:   13  Kcii.  !!...-.:;(■,;   x:  Fe.l.  1!..  ■;7;5:  ;J.'.  L,   R,  A 
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iMK.  Kjrrciithi'j  mtUiii  In  lutlm  ihici  luit  rUiiitc  itiitule  rcyudi- 
liiU  liiiliilUil  nn  jWI'Ich. 

(.'eptiDfr  inituraDce  upon  oottun  In  bales  from  the  provision  in 
Ictu  IH1I.1,  Ch.  tOT,  See.  I,  makiuR'  void  all  Ktipulatiuoh  limiting 
iahtlity  to  lesx  than  the  lull  aiDoimt  of  Iosn  if  this  does  not 
'Xceed  the  amount  of  inKurante.  does  not  make  an  arbitrary. 
inreaHUDHbie.  and  unnatural  vlasMfi cation  in  violation  of  the 
'oiiittituti»n.  (P'«(-  I'll-  ^''T-'Xt.) 
nstitiition  constrned:  Art.  I..  J  8. 

leH  citt^d  and  approved:  L'ole  MaDufaetnring  Co.  |i.  Falls.  i)0 
Tenn.,  40S;  Stratton  ii.  Morris,  sa  Tenn.,  498;  Demoville  v.  Da- 
ridiiun  County,  8T  Tenn..  S18;  I'arkft  r.  farks.  la  lleis..  6S*; 
lnviH  v.  State.  3  Lea.  3m. 


iMK.     Aci'ciiUinfc  iif  iMilirii  i.imUititln(i  Pirld  ntlinihittiin.  cffvj't. 

insured  does  not  waive  th«  benefit  of  Aets  18U.1.  Ch.  1 1)7,  Sec.  I. 
)rovidin(;  that  stipulsticms  in  insurance  policies  limiting  lia- 
lility  to  less  than  the  full  amount  of  loss,  jvhere  such  amount 
lues  not  exceed  the  amount  uf  insurance,  shall  be  void,  bj  ac- 
'cptinj;  a  policy  containing  such  a  stipulation.  {F'-nt.  p.  'XI.) 
ies  cited  and  approveil:  Ti  Fed.  K..  l'T3: 4  Dillon.  17T;  tii  Maine. 
':••■>:  +T  Ohio  St..  4011. 

■ATVTKH.     When  rcir-Kiifi-tii-e. 

e  rule  is  well  settled  that  the  Crmrt.s  will  jrive  a  statute   pro- 

ipective,  and  not  retroactive  force,  unless  the  purpose  that  it 

ihould  have  the  latter  eflfeet  is  expressed  by  clear  and  positive 

command,  or  it  is  to  be  inferred  by  necessary  or  uneiiuivocal 

ind  uBavoidiihle  implication.     IFtixl,  p.  ■J-Bt.) 

icH  cited  and  approved:  3  King's  Digest,  S4S0I;  T  .lolins..  47H. 

iMK.      Sii'"-ciilil>lr  uf  tiiii  niiiKlniiiUmx. 

a  statute  is  susceptible  of  two  constructions,  one  of  which 

viU  maintain,  and  the  other  dcstrov  H,  the  Courts  will  always 

iilopt  the  former.      {I'lisl.  ;..  i'.Vi.l 

iJiK.     -Ifftid'no /iiTOf))i(  i-nrimnitltiiiH.  luilhl. 

itutes  cannot  be  obnoxious  to  any  constitutional  objection 
vhich  prencril)e  terms  ujHm  which  foreign  corporal icms  shall 
■liter  the  State,  or  which  i-\c!iiilc  tlieui  altogether,     U'.wf.  pp. 
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Cases  cited  and  approved:  State  v.  Insurance  Co.,  93  Tenn.,  420; 
127  U.  S.,  205;  118  U.  S.,  394;  8  Wall.,  168i  119  U.  S.,  110;  94  U. 
8.,  535. 

9.  Sa-i^e.     UjiconstitutUyfial  in  part. 

A  statute,  unconstitutional  in  a  separable  and  independent  part, 
is  not  void  in  toU).     {Post,  pp.  2()0,  2HI.) 

Cases  cited  and  approved:  Neely  v.  State,  4  Bax.,  174;  Burkholtz 
tJ.  State,  16  Lea,  11;  Tillman  y.  Cocke,  9  Bax.,  429. 


FROM    MADISON 


Appeal  from  Chancery  Court  of  Madison  County. 
Albert   G.    Hawkins,    Ch. 

Hays  &  Haynes,  Lynn  &  Lynn,  and  E.  H. 
Hatcher  for   Complainants. 

Stokes  &  Stokes,  Thomas  Steele,  and  Sam 
Holding   for   Defendants. 

Beard,  J.  The  defendant  is  a  foreign  insurance 
company,  which,  having  complied  with  the  require- 
ments of  Chapter  122  of  the  Acts  of  the  Legislature 
of  1891,  and,  doing  business  in  this  State,  delivered, 
in  1804,  to  the  complainant  in  Tennessee  the  lire 
insurance  policy  in  controversy.  The  property  covered 
by  this  policy  was  burned  while  it  was  in  operation, 
and  the  insurer  declining  to  pay  the  full  amount  of 
the  loss  as  claimed,  the  assured  filed  the  bill  in  this 
cause.       The   defendant   company  admitted    its   liability 


r>-       tlK^  •»<«  OW^V 
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for  three -fourths  »>f  this  loss,  and  with  its  answer 
tendered  and  paid  into  the  lower  Court  the  amount 
loneetied  to  be  dne,  bnt  it  insisted  that  it  was 
under  no  other  or  further  obligation,  on  awount  of 
a   clanse   in    the    poliej',    which    is   as   fiillowe: 

M  It  is  a  part  of  the  consideration  of  this  policy, 
and  the  liasis  upon  which  the  rate  of  premium  is 
lixed,  that  in  the  event  of  loss  tjiin  coni)>any  ^ball 
nut  l>e  lia))le  for  an  amount  greater  than  three- 
fourths  of  the  actual  cash  value  of  the  jiroperty 
fovered  by  this  i)olicy  at  the  time  of  such  loss; 
and  in  wise  of  other  insurance,  whether  j>oIicies  are 
concurrent  or  not,  tlicn  for  its  jim  riitu  proiwrtion 
of   Kuch    three-fourths   value.*' 

On  the  other  hand,  the  complainant  contende<l 
that  this  stipulation  was  inojKtrative  and  void,  l»y 
reason  of  Section  1,  Chapter  107,  of  the  Ads  of 
the  (ienernl  Assenilily  of  Tennessee,  ]>assed  at  the 
sessicm  of  Xx'dl^,  and  which  is  in  words  and  ligui'es 
as   follows: 

"J?,'      ,y      .'„.,rf.<l     h<J      ih-      (:.'„.;-<lI      A'"'.;i<hUj     of    the 

Stiiti-  "f  Ti'iiiir-'<n-r,  That  insurance  companies  shall 
pay  their  policy  holders  the  full  amount  of  loss  sus- 
tfline<l  u()on  projwrty  insuicd  by  them;  J'rui'idiii,  Said 
amount  of  loss  does  not  exceed  the  amount  of  in- 
strnince  expressed  in  the  policy;  and  all  sti|iulations 
in  such  |H)licies  to  the  f<mtrary  arc,  and  shall  lie, 
■mil  and  void;  J'r"riil,-J,  hiiint:-i\  That  insurance 
poh'cics  upon  ccitton  in  bales  siiall  not  l>c  subject  to 
the    provisions   of    this    Act." 
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This  Act  was  assailed  by  the  dufendtint  c()iiii>aiiy 
in  the  Court  l>elow  us  unconstitutional.  The  Chan- 
(■ellor,  however,  held  thiit  it  was  fonstitiitionally 
|)asse<i,  and  that  its  legal  effect  was  to  render  nnll 
and  void  the  danse  in  the  policy  set  out  al)ove. 
He  therefore  ^ve  eonn>lainant  a  deeroe  for  the  full 
amount  of  the  loss,  less  the  Kum  admitted  and  )>ai(l 
into   the   rejiistry   of   the   Court   Itelow. 

The  ease  has  been  brought  to  this  Court,  by  ap- 
peal, and  two  questions  have  )teea  presented  for  ottr 
determination,    as   follows: 

1.     Is   the    Act   in   question    constitutional; 

■2.  Conceding  it  to  be  constitutional,  has  not  tlie 
ci>mplainant  waived  the  henclit  of  it  by  acoeptlnir 
tlie   (Kilioy   with    this   stipulation    embodied    in    it '. 

We  will  consider  these  in  the  oriier  in  which 
they    have    Iicon    stated. 

1.  It  is  contended  by  the  defendant's  counsel  that 
it  is  a  retrospective  Act  in  its  terms,  impairing  tJic 
"hirgation    of   contracts,    and    th<Tcfore    void. 

The  rule  is  so  well  settled  it  is  liardly  wortii 
while,  at  this  late  <lay,  to  cite  autJioritics  in  suppoi't 
of  it,  that,  in  construing  an  Act  of  the  IjCgislatiire, 
tlie  Courts  will  always  give  it  prospective  and  not 
retroactive  force,  unless  the  purpose  that  it  should 
li:ive  the  latter  elt'ect  is  exprcssdl  by  clear  and  pos- 
itive coniniaml,  or  it  is  to  be  inferred  by  ne<'cssary 
or  uneipii vocal  and  unavoidable  imiilicalion.  Potter's 
Dwarris,  note  it,  p.  1(>2;  Kiuilich,  S<'c.  •271;  Ih.sh  v. 
V'<ii     k'h-M;    7    Johns.,    47S;    3    Kings    Digest,    4>nl. 


The  contention  of  defendnnt  that  this  statute  in 
r(iKlx;ctive,  rests  atone  ii[M)n  the  line  of  the  verl> 
.re"  in  the  clause  "all  Htiimlations  in  such  jwli- 
1  to  the  contrary  iwe  and  shall  be  null  ami  void." 
;  think,  to  a<lu))t  the  view  of  defendant,  the  Court 
iild  deimrt  from  the  wolJ-estahlisbed  rnle  of  oon- 
iiction  aliove  stated,  and  would  imifose  uix)n  the 
t,    as  a   whole,    a  strained   and   unnatural   meaning. 

addition,  we  would  have  to  overlook  another  mle 
lally  well  settled,  that,  when  an  Act  or  any  other 
triunent  of  writing  is  susceptihle  oi  two  construe- 
ns,  one  of  which  will  maintain  and  the  other  de- 
oy  it,  the  Courts  will  always  adopt  the  former, 
thout  further  citation  of  authorities  to  illustrate 
■  view,  or  an  analysis  of  the  statute,  wo  have  no 
litancy  in  holding,  at  least,  that  it  is  not  obnox- 
s   to    this    objection. 

Again,  it  is  said  to  l)e  violative  of  the  last 
use  of  Section  1  of  the  Fourteenth  Amendment 
the  Constitution  of  the  United  States,  which  jii-o- 
es  that  no  State  shall  "deny  t«>  any  person 
hin  its  jurisdiction  the  equal  protection  of  the 
's."'  It  may  lie  conceded  the  Supreme  Court  of 
United  States  has  settled  ijeyond  controversy 
t  a  corporation  is  a  "jierson"  within  this  amend- 
nt.        MImo;,-;.    IWific    li,';i<r<i!i    Co.    v.    M'u-1.y>j,    127 

S.,  205.  Siiit'i  Chim  V.  South,;,-,!  P,i<-!fir  li,(!l- 
<h  lis  U.  S.,  394.  Yet  it  is  equally  true  there 
nothing  in  the  Fe<leral  Constitution  which  prevents 
s     State     from     prescribing     the     terms     on     which 
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foreign  corporations  shall  come  within  its  borders 
and  carry  on  business  with  its  citizens,  or  from 
excluding  them  altogether.  P<iul  v.  Virginia,  8 
Wall.,  168;  J^Yre  Associrttio7i  v.  Peoj?le,  119  U.  S., 
110;  Doyle  v.  Continental  Liswran<;e  Co,^  94  U.  S., 
535;  State  v.  Phaoii,r  Insurance  Co,,  92  Tenn.,  420. 
And,  at  most,  in  passing  the  Act  in  question,  the 
Legislature,  in  so.  far  as  its  general  words  embrace 
foreign  corporations,  has  only  supplemented  the  Act 
of  1891  by  imposing  an  additional  term  or  condition 
iiix)n  them,  on  compliance  with  which  they  are 
authorized  to  enter  into  insurance  contracts  with 
citizens  of  the  State.  Nor  can  we  see  in  what  re- 
spect it  infringes  this  clause  of  the  Fourteenth 
Amendment  requiring  *< equal  protection  of  the  law," 
when  it  operates  alike  on  all  companies  issuing  poli- 
cies of  insurance  on  property,  whether  they  be 
foreign  or  domestic.  '^Such  legislation  is  not  ob- 
noxious to  the  last  clause  of  the  Fourteenth  Amend- 
« 

rnent,  if  all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions  in  respect 
l>oth  of  the  privileges  conferred  and  the  liabilities 
imposed."  MinHouri  Pacific  Raihnay  Co.  v.  Marly i/^ 
>^npra. 

But,  again,  it  is  urged  that  this  Act  violates  so 
much  of  Section  8  of  Article  I.  of  the  Constitution 
of  this  State  as  provides  ''that  no  man  shall  be 
disseized  of  his  .  .  privileges  .  .  or  de- 
prived of  his  life,  liberty,  or  property,  but  by  the 
judgment   of   his   peers   or   the   law   of    the   land,"    as 


riiigger  >\  liisiiranfel.'o. 

well  as  that  part  of  Section  1  of  the  Konrtt'enth 
Aiiii'ndiiient  to  the  Fetleral  Constitution,  which  is  as 
follows:  "  Nor  shall  any  Utate  <]e|»rive  any  i)er.son 
of  pro[)erty    withont   due   proecsH   of    law."' 

This  objection  rests  on  the  theory  that  the  Legisla- 
ture, in  tlniR  interfering  with  the  right  of  insurance 
eonijMinies,  and  of  the  citizens  of  the  State  to  niiiko 
agreements  for  inflemnity  against  loss  liy  tire,  such 
as  are  inntuall}'  satisfactory,  is  guilty  of  imjiertinent 
internieddling  with  private  eontriicts  with  which  the 
public  bas  no  concern,  and  over  which  it  has  nu 
ciintrol,  and,  in  so  doing,  it  has  disseized  or  deprived 
the  jmrties  in  interest  of  a  valuable  pro|>erty  right, 
within    the   terms   of   these   c-onstiUitional    provisions. 

"The  right  to  aitpiire  and  |KJsses!i  pnnKjrty  nec- 
essarily includes  the  right  to  contract.  /,■■,-/>  v. 
Sf.  Lr„>,\  li,/.  <h.,  5S  Ark.,  4U7:  (S.  C,  41  Am. 
St.  Kcp.,  lUO).  This  right  of  (Contract  inheres  in  ' 
pro|>crty,  and,  in  connection  with  its  possession  and 
use,  forms  its  chief  element  of  value.  It  is  only 
by  contract  that  its  ownership  can  Iw  acquirci!  or 
transferred.  And  it  i.s  certainly  true  that  if  the 
Legislature  should  imdertako  to  provide  that  a  man. 
or  any  class  of  men,  however  general,  shoulil  neither 
alieiutte  pro|)erty  ali-cmly  acquired,  nor  make  contracts 
looking  to  the  acquisition  of  more  or  oilier  kinds  of 
property;  or,  that  the  citizens  of  the  State,  in  whole 
or  in  part,  should  not  have  the  capacity  to  enter 
into  any  agreements  with  regard  to  their  own  serv- 
ices   or    employment,    such    an    Act    would    "transcend 
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tlic  <lue   hounds   of   IcgiBlative   poiver,  even   tli.iutrli  no 
cxiiress    t-onstitutional    provision   eoilia    Imj   pointed   ont 
will,    nliieli   it  (voill.l    come  in  contliet."     Cmley   Con. 
I.iiii.    Hitli     Kil-i.    4S4.      AViiile    tliis   is   unquestionftliiy 
Hue,    yet    it    is    also    rerlain    tliat    this    rislit'  is   not 
unlimited.       The    riglit   of    contracting   with    regard   to 
line's   own    is   suliject   to    legislative    control    and    eon- 
clilions.       The    reports   of    oor   own   Stale,    as    well    as    ■ 
„(    our   sister    Stales,    and    of    the    Supreme    Court   of 
tlie    I'nited    States,    furnish    eases    in    al.undance    iihis- 
liative   of   this   last   proposition.     Witlioot  stopping   to 
|.„iot   out   Bliitutes    lilie    tliose   forl.idding  the  ouner  to 
«.|1  liis  ■' unwholesome  li.sli   or  tiesli,"  or   "  hread  made 
from    unwholesome    Hour,"    or    ■■adulterated   spiriluous 
H,(r.ors,"'   or  from   delivering  to  a   purchaser  a   poison- 
ous drug    without   first    lalieling   it   as    "poison"    ill. 
\:    V.     OhIc,     S  5tl.3-2l,    all    of    which    are    maintained 
ii|i,in   the   ground   of    lieing    within   the   Uniits    of    the 
polire    power   of    tlie    Slate,    we    call    attention    to   the 
clear  recognith.n    hy   this   Court   of    the   rigid  to   place 
limitations    on     persimal    contracts,     as    found,     among 
olliers,    in    the    cas<,s   of    T,«„.,.m-M:uu    C".    v.    /J'"*. 
s«    Tenn.,    3112,   and    Mm,i,    v.     W.-^lmi     l'«ioi<     T.l,- 
>mj>h    Co..    >^5    Tenn.,    5-211,    where   it   was    held    that 
tlicse    corporations    could    not    contract   for   e.vemption 
from   liability   for    the    negligence   of    their    employes, 
h   is   true   these   decisions    rest    upon    the   theory   that 
uiion   the   railroad   and   telegraph   a   puhlie   use   is   im- 
piessed    which,     of    itself,     sanctions    legislative    inter- 
ference.      But    we    are     by    no     means     restricted    to 
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xises  of  this  class.  In  1S49-50  the  Leginlature  [lassed 
in  Act,  among  other  things,  providing  that  the  hus- 
aand  shall  not  "sell  his  wifeV  real  estate  during 
ler  life  witlioiit  her  joining  Jn  the  conveyance,"  and 
Lgain,  in  1879,  enacte<l  that  he  sh<iiild  not  "con- 
tract "  away  the  rents  and  profits  of  his  wife's 
and,  "except  by  her  consent  obtained  in  writing.'* 
::kKlo  (M.  &  v.).  gS  3338,  3343.  And,  though  these 
Acts  of  restriction  were  in  the  face  of  the  husland's 
right  at  common  law  to  nnlimitedly  dispose  of  l>oth, 
^'et  their  wisdom  and  constitutionality  have  Iwen  main- 
lined l»y  this  Court.  GJi-nnn,  v.  Su/t^rtiWd,  '2  Head, 
264;     T'fi/for   v.     Tai//4.r,    12    I*a,    490. 

In  7/i/j<«  V.  Stiff'',  13  I^ea,  311,  notwithstanding 
m  owner's  common  law  right  to  sell  and  deliver 
lis  pio|>ert3'  at  any  hour,  whether  of  the  night  or 
Iity,  he  may  choose,  yot  this  Court  held  an  Act 
:o  lie  constitutional  which  made  it  unlawful  to  sell 
ir  to  buy  loose  cotton  between  sunset  and  sunrise. 
\nd,  at  the  present  term  of  the  Court,  ujxin  the 
ijround  of  public  jwlicy,  we  have  held  voiti  a  stipu- 
ation  in  a  promis,sory  note  by  which  the  maker 
ibligated  himself  to  waive  the  Iwnetit  nf  the  exempt 
,ion  laws  in  the  event  a  judgment  was  taken  on  it 
md   an   execution    was    issued   on    this   judgment. 

Uijon  the  same  ground  the  Courts  decline  to  en- 
'orce  contracts  with  married  women  and  minors,  where 
iiinority  or  overture  is  relied  on  as  a  defense. 
\nd  the  right  of  the  State  to  pass  general  statutes 
■egulating   contracts,     such    as    the    statute    of   frauds, 
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lili'oad  anil  iA>r\K  Cases,  Vol.  VIII.,  115,  u  qiies- 
m  arose  with  rcjrard  to  the  effcit  of  a  similar 
ttitto  iii>on  a  policy  contniiiin<r  a  stiptilation  for  ar)ii- 
ution,  to  ascertain  the  value  of  the  projtcrty  when 
loss  txjcurreti,  TIic  Court  sjiy:  "The  provisions  of 
e  sliitiite  override  any  stipulations  in  the  jwlicy  to 
(it  effect,  as  an  insurance  eoin|>any  can  only  do  busi- 
ss  in  the  State  on  the  (fHiditions  provided  by  law." 
The  effect  of  Slate  statutes  upon  policies  of  in- 
ram-e  witli  sti|)ii  hit  ions  in  violation  of  tlie  tenns 
the  statutes,  has  Ih-ch  consiiiercd  in  the  ^ollowinj; 
will  simply  cite:  If"//;/ 
/■'>.,  43  Wis.,  iiOi 
'■.'  Co.,  4:s  Wis.,  4(:3; 
<:-  ('...,  71  Wis.,  4:.4; 
•■-    f...,    45    Wis.,    ;i,sh; 

.x.iroi.rr  <h.,  4  Pilion. 
-'.,  1.3  Fed.  Rep..  ir>iA; 
'<i/l  V.  Bi-i/lij  L:/.-  .Uh,h-;„/;.„<,  -.Vl  Fed.  Rep.,  •ITA. 
I  all  these  cases  the  Courts  are  apreed  the 
itutes  in  ijnestion  were  demanded  hy  an  enlifjhtened 
ililie  |K>licy,  tliat  they  overriiie  such  stipulations  in 
|)olicy  fts  are  at  variance  with  them,  and  in  ho 
le  of  them  is  a  donlit  suggesteil  as  to  the  connti- 
tifinal  power  of  the  Lefri>^Iature  to  ho  mold  these 
ntracts  as  to  secure  to  the  assured  the  full  Iwnetit 
the    premium    he   has    paid. 

Further,    in    tlie    exercise   of    this   right   to   control 
the   matter   of    insurance   against   fire,    the    Lcgisla- 
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tnre     of    PenDBvWania    {>asse(l    an    Act    confining    the 
issuance    of    policies    exclusively   to    cor|K»iation8,    and 
the    Supreme    Court    of    that    State,     by    a    majority 
opinion,   held  it  to   be  constitutional,   uiibn  the  ground, 
among  others,  that   "  the  Inisiness  of  insurance  against 
loss    liy    fire   is,    by   reason   of    its   magnitude,    its   im- 
]M)rtance   to   projwrty   owners,    and   the   nature   of    the 
Imsiness,    a    proper    subject    for    the    exercise   of    the 
]>olii-e     power     of     the     State."         C'"iniii"i)i'-'-'tli/i      v. 
Viiuimaii,    25    L.    R.    A.,    250,       Without   meaning   to 
approve    or    dissent    from    the    conchision     reached    in 
that    case,     we    refer     to     it    to    show     how     far    the 
State's   [wwer    to   interfere    in    insurance   contracts   h;is 
l>een  pressed  by  a  Court  of   the   highest  res|)ectabiHty, 
Without  further   elaboration   of   this   point,   we   arc 
content  to  a<ld   that  the   Act  of   18tl3   does   not  violate 
cither   of    the   constitutional    provisions   ipioted   al)Ove. 
Again,    it   is   insisted    this    act    violates    Section     S 
iti   Article    I.   of   our  State  Constitution,  and  is,   there- 
fore,   void.       This   contention    assumes    that  the   act   is 
partial   in   its   character,  and   the  criticism   upon  it  by 
the    counsel     for   defendant    com  pan}'    is    that,    in     its 
classitication,    it   is    "arbitrary,    unreasonable,   and    un- 
natural."'      At   any    rate,    it   is    not   partial    so   far   as 
insurance    comiianies    are    concerned.       All    these    are 
put   in    the    same   category,  and  all  alike   are   retiuircd 
to   pay    "the   full   amount   of    the    loss   susbiined"  in 
the    contingency    tHinteiiiplatetl    by   the    stAtute.       ('filn 
^fiiniifndur'iig     CunqHiiiy     v.      J-hll",     6     Pickle,     468; 
>^tro(ti>n    V.    MfiTi',    5    Pickle,    4ilH.       Hut    it    is    said 
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t  the  iliscriiiiinalion  is  between  "those  who  insure 
tun  in  bales  nnd  thusc  in«iiring  all  other  kinds  of 
i|)erty,""  or,  to  put  it  ilitTerently,  in  that  the  act, 
or  puriKJses  of  insurance,  divides  all  property  into 
J  classes— Jirst,  cotton  bales,  second,  everything 
t  is  not  cotton  bales;^'  and  it  is  this  olassitication 
ich,  it  is  urged,  is  "arbitrary,  unreasonable,  and 
latural,"  It  is  true  that  "distinctions  in  these 
pecta  must  rest  ii|)on  some  reason  U|>on  which 
y  can  be  defended"  (Cooley's  Con.  Lim.,  p.  390), 
1  that  statutory  classitications,  to  lie  maintained, 
,st  be  "  natural,  and  not  arbitrary."  Dfnim'tKi' 
Ihu-hUm  County,  3  Pickle,  218.  Tlie  question 
each  case,  therefore,  is.  Is  the  classitication  nat- 
il,  or  the  reverse  f  and,  in  this  particular  cose,  is 
re  any  sound  and  legal  reason  why  cotton  in  bales, 
;h  regard  to  insurance,  should  have  been  put  into 
L^lasH  by  itself;  Others  have  Ixsen  exempted  from 
ojieration  of  this  otherwise  general  statute.  Wo 
nk  there  is.  It  is  a  matter  of  common  knowl- 
;e  that  cotton,  from  the  time  it  is  gathered  from 
;  stidk,  through  all  of  its  stages,-  until  it  reaches 
I  forms  a  jMirt  of  manufactured  goods,  is  very 
ammalile.  It  is  pre|)ared  for  transit  by  lieing 
ced  in  l>ales,  and  is  transported  in  this  form  to 
I  warehouses  of  the  me  reliant,  where  it  is  held 
a  longer  or  shorter  time,  as  the  necessities  of 
nmerco  may  require.  In  these  warehouses  it  is 
red  in  large  quantities,  which  represent  frequently 
it   sums   of    money,    and   during   these   perioils    it  is 


Duyger  r.  Insurance  Co. 

e  will  take  as  tyyivia  the  two  cases  of  Lo)'-  v.  Ri-'x 
\-'ii}iiiig  Cii.,  tujiiii,  and  SM't  v,  DmiutK,  xiqitii. 
he  first  of  these  involved  the  constitutionality  of  an 
.ct  of  the  LegiHlatiire  of  Nehraska,  which  provitled 
lat  eight  hours  shall  constitute  a  legal  day's  work 
>r  all  classes  of  niechnnics,  servants,  and  laborers, 
itceirt  those  engaged  in  farm  and  domestic  service, 
tid  the  Court  very  projwrly  held  that  there  was  no 
iason  for  this  discrimination  Iwtwocn  the  laborers  of 
le  State,  and  that  the  Act  was  jiartial  and  void. 
1  the  second  of  these  cases  was  involved  an  Act 
making  it  unlawful  for  any  corporation,  j>erson,  or 
rm,  engaged  in  manufacturing  or  mining,  to  issue, 
)r  the  payment  of  wages  of  labor,  any  order,"" 
'.a.y  (Miyable  otherwise  than  in  lawful  money,  and 
16  Court  say:  The  I^egislature  here  singles  "out 
lose  i)erson8  who  are  engage<l  in  carrying  on  pur- 
lits  of  mining  and  manufacturing,"  and  their  «ni- 
loycs,  distinguishing  them  from  all  other  emplojers 
nd  employes,  in  limiting  their  right  to  contract, 
id  thus  making  a  "classification  which  is  jHirely  arbi- 
■ary."  This  Act  was  held  unconstitutional,  and  prop- 
rly  so.  In  none  of  the  cases  of  ivhich  these  two  are 
tamples,  were  the  Courts  able  to  find  a  reason  for  tha 
atutory  discrimination.  Even,  however,  if  the  coii- 
intion  of  the  defendant  company  was  correct,  that 
lis  proviso  exempting  "cotton  in  Imles"  from  the 
[wration  of  the  statute  was  "arbitrary  and  unrea- 
mable,"  yet,  as  it  was  not  an  inducement  to  the 
ussage   of   the   Act    proper,    and    is    easily    separable 
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from  it,  upon  well-settled  prin(!ii)les  <»f  statntor 
struotion,  the  proviso  would  l)e  eliminated  ni 
balance  of  the  statute  would  l>e  permitted  Ui 
.y..'l>j  \.  St'tt,',  4:  Baxter,  174;  BurHolz  v.  Sti 
Ix;a,    71;    TMmnn   v.     Cocl-e,    9    liaxter,    4dy. 

•L.    La-stly,     it    is    insistet,!    that    the    acceptat 
this   ix>liey    fiy  the   assured,   with    this   stipulatioi 
a     waiver     of     the     Iwnefit     of     the     statute, 
at    most,    conferred   only   a    t)ersonal    privilege, 
is   unsound.       In    the   first    place,    the   statute, 
press   terms,   makes  the  stipulation  in  question 
and     void."       This     statutory     provision     annuli 
obnoxious    agi-eement,    and,    in    legal    effect,    it 
much  a    jjart    of    the    policy  as    if    writtep    ir 
face.       Enurry   v.    Placalaqiia    I'',    if'    M.     Co., 
In    the     second     place,     as     was    said    in     Qui'^'t 
V'l.    V.    Li;flie,    Kitpra:     "The    statute    cannot    1 
garded   as   conferring   on   the   assured  a  mere  jx 
privilege,     which    may   l)e    waived    hy   agreemen 
molds   the   obligation   of    tlie   contract  into   conf 
with     its     provisions,    and     establishes    the    rut 
measure   of   the   insurer's   liability.^'       The   opini 
Judge    Brewer    in     'Wall    v.   Eiju'ttuhb-  Life,   n'lpr 
Uiat  of    Judge   Dillon    in     Wlut,-   v.     lux.    Co., 
will   Ije   found   in  harmony   with   the   aliovc. 

The  result   is,    we    affirm    the   Cham'ellor   in 
tainiog   the   constitutionality    of    tliis   act. 


BUOOKS,      NeELV     &     Co.      V.     LOWENSTEIN. 

(./wKw.       August    21,    1895.) 

viDKSCK.  Uc'hiiiilliiiis  of  iHjn\i  III  ptiK'CMiiiifH  lire  iMiil  "f  rex  gi'ittr. 
^tlarations  of  a  person  Id  pOBWssion  of  property,  explainlngf 
und  charavteHziDj;  that  punsession.  nnd  showing  in  what  ca- 
pauitv  he  holds,  whether  as  owner,  solely  or  jointly,  or  an 
Bf^eat,  tenant,  or  tnuttee  of  another,  and  the  like,  are  re^farded 
an  part  of  the  ren  gaitic  of  the  posse.sHion,  and  when  that  or  the 
ownership  of  the  property  are  under  inquiry,  suuh  declara- 
tions are  received  as  explanatory  of   the  possession.     (Pwl, 

tie  cited  and  approved:  US  Am.  Dec,  70,  and  note. 

nABOR  OF  Cin'ET.  A»  til  <«mm(n(;l(iiij  "/  (/(xti*.  erroneriux. 
1  inistruction  that  makes  the  rig-hts  of  the  parties,  in  a  case  of 
nrong-ful  and  indi-stinguishable  cominintrllng  of  g-oods.  turn 
upon  the  relative  quantities  or  values  that  each  may  have  in 
the  eommon  mass,  is  erroneons.  The  party  through  whose 
fault  or  negligenec  the  wronjfful  mixture  occurs,  must,  in  such 
caSe,  bear  the  loss  and  forfeit  his  goods.  (P'Mf,  jip.  'iHS,  3i9.) 
Jies  cited  and  approved:  30  N.  H..  ',;i~,  .IGS;  lit  Wis.,  I3l>:  33  Wis.. 
ri39;  26  Wis.,  H;  30  Maine.  3ST;  10  Mich.,  433;  30  Maine,  3711. 

'niscirii.  ASH  AtiKNT.     AliUiiOe  ••/  lujeiit'i'  ci'cdK^if*. 
le  creditors  of  an  ag-ent  who  has  wrong-fully  commingled  his 
gimds  with  thiwe  of  his  principal,  and  thereby  forfeited  them, 
cannot  subject  the  agent's  giKids.  or  tlieir  value,  t*i  payment  of 
their  debts.     (Pimt.  if/i,  ail,  ^7(l.| 


FIIOM     .SilKI.l 


.\p|K'al    in   eiTor    fioui     Cirouit     Court    of     Shelby 
intv.       I..    H.    EsTi>.    Ju.ifff. 
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Metcalf  &  Walker    for    Brooks,    Neely   &   Co. 
L.    and   E.    Lehman    for   Lowenstein. 

McAlister,  J.     This  suit  was  brought  ))y  B.  Low- 
enstein   &    Bros,   to   recover   the    vahie     of    a    certain 
stock  of   merchandise  alleged  to  have  been    wrongfully 
seized   as  the   property  of    one  J.    C.   Long,    under   an 
attachment   sued   out   by  Brooks,    Neely  &   Co.    in   the 
Circuit   Court    of   the    United    States    for    the    Eastern 
District  of  Mississippi.     The  defendants,  Brooks,  Neely 
&   Co.    pleaded   the   general   issue.     There   was  a  trial 
in   the   Circuit  Court  of    Shelby  County,  before  Judge 
L.   H.   Estes   and   a   jury,    resulting   in   a   judgment  in 
favor   of   plaintiffs   for   the   sura    of   two  thousand  dol- 
lars.     Brooks,    Neely   &    C6.    appealed,    and   have   as- 
signed  errors.      There   was  evidence   on   the   trial   l>e- 
low    tending    to    show   that,    about    November,    1889, 
one   J.  C.    Long   was   engaged   in   a   general   merchan- 
dise   business   in   the    State    of    Mississippi,    with    one 
store   at    Marietta,    in  Prentiss  County,   and  another  at 
Walker's     Hall,     in     Itawamba     County.       Long     was 
largely  indebted  to  various  creditors,  and,  among  others, 
to   the   plaintiffs,    B.    Lowenstein    &    Bro.,    and   to   the 
defendants.    Brooks,   Neely    &   Co.      It   further  apjx^ars 
that,   on    November   23,    1889,   B.   Lowenstein    &    Bro., 
Robson,    Block   &   Co.,    J.    M.    Goodbar    &    Co.,    Des 
Jardines,    Miller    &    Co.,    and     Mack    Stadler    &.  Co. 
sued   out   attachments    in    the    State    Courts    of    Mis- 
sissippi against   the   proi>erty  of   the  said  J.   C.   Long, 
and   these   attachments   were    levied    on    the    stock    of 
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nierchandiKe  in  the  two  stores.  A  targe  (mantit\' 
of  the  projierty  attached  l>eing  i)erisbal)le,  an  aj^ree- 
iiient  was  reached  l>etween  J.  C  Long,  the  common 
debtor,  and  all  the  attaching  creditorH,  l)y  which  the 
Sheriff  was  directed  to  Bell  lioth  stocks  of  merchan- 
dise at  public  vendue. 

It  appears  that  all  the  parties  interested  signed 
the  agreement  and  consented  to  the  sale.  Two  of  the 
attaching  creditors — Goodliar  &  Co.  an<l  B.  Lowen- 
stein  &  Bros. — entered  into  a  further  agreement,  hy 
the  terms  of  which  they  were  to  purchase  both  stocks 
at  the  sale  and  pay  off  the  claims  of  prior  attach- 
ing creditors.  The  purcliasc,  under  this  agreement, 
was  to  be  nmde  in  the  name  of  B.  Ijowenstein  & 
Bros.,  who  were  to  discharge  such  priorities,  and, 
as  the  goods  were  afterwards  sold,  to  prorate  the 
net  proceeds  on  the  several  debts  which  Long  owed 
them.  It  appears  that  J.  C.  I^ong,  the  debtor,  made 
no  defense  to  the  attachment  suits,  l>ut  consented  to 
the  sale  of  the  goods,  and  to  the  application  of  the 
proceeds  to  the  imynient  of  the  claims  of  the  prior 
attaching  creditors.  At  the  Sheriff's  sale,  B,  Lowen- 
3t<?in  &  Bros,  not  only  purchased  the  goods,  but 
likewise  the  book  accounts  due  Long.  There  is  proof 
tending  to  show  that  Lowenstein  &  Bros,  left  the 
stock  in  the  hands  of  one  Anthony,  as  their  agent, 
Lo  sell  the  gooils  at  private  sale,  and  that  J.  C.  Long, 
the  debtor,  was  employed  l»y  them  to  collect  the  ac- 
sounts  remaining  due  on  his  Itooks.  It  api)ears  that 
Anthony    remained    in    charge   of   the    stock    from    De- 
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oeml)er  4,  1889,  until  Christmas  of  that  year,  wlien 
he  was  taken  sick,  and  turned  over  the  business  to 
J.  C.  Long  to  manage  it,  as  the  agent  of  B.  Lowen- 
stein  &  Bros.  It  is  shown  that  Lonij,  after  taking: 
charge  of  the  store,  as  the  successor  of  Anthony, 
made  remittances  to  B.  Lowenstein  &  Bros,  to  the 
amount  of  $1,44:0,  that  of  this  sum  $600  were  pro- 
ceeds of  sale  of  stock,  and  the  balance  was  col- 
lected on  book  accounts.  Long  remained  in  posses- 
sion of  the  stock  from  December  25,  1889,  until 
February  2,  1890,  when  it  was  attached  by  the  de- 
fendants. Brooks,  Neely  &  Co.,  in  the  Federal  Court 
of  Mississippi,  as  the  property  of  J.  C.  Long,  for 
an  alleged  indebtedness  of  $3,500.  The  contention 
of  Brooks,  Neely  &  Co.  is,  that  the  greater  por- 
tion, if  not  all,  of  the  stock  remaining  on  hand, 
was  the  projierty  of  the  said  J.  C.  Long,  and  sub- 
ject, therefore,  to  their  attachment.  It  was  claimed 
by  Brooks,  Neely  &  Co.  that,  on  the  night  of  No- 
vember 22,  1889,  preceding  the  attachment  of  B. 
Lowenstein  &  Bros.,  J*  C.  Long,  secretly  and  fraud- 
ulently, removed  from  his  storehouse  about  $2,000 
vvorth  of  merchandise,  and  concealed  it  in  the  house 
of  his  clerk,  one  Clem  Cummings,  and  that  said  goods 
were  not  found  or  levied  on  under  said  attachment; 
that,  niter  the  attachments  were  levied  bv  B.  Lowen- 
stein  &  Bros,  and  others,  on  the  remainder  of  the 
stock  left  in  the  store  after  such  secret  removal, 
and  after  it  was  purchased  by  B.  Lowenstein  &  Bros., 
and    I^ng    had    l>een     placed    in    possession    as    their 
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!it,  ho  iiiove<]  hack  the  goods  which  he  had 
etiy  removed,  and  intermingled  them  with  the 
k  bought  by  U.  Lowenstein  &  Itros.,  and  that 
<g     then     treated     the     whole     stock    as    his    own. 

was  further  claimed  that  this  cOiirse  of  con- 
t  was  (>ur(>ued  by  Long  in  conseijiience  of  a  Becrct 
ingement    with    B,    Lowenstein   &    Bros.,    by   which 

former    was    to   ^te   restore<l    to    the    possession    of 

whole  sttK'k.  This,  at  least,  was  the  contention 
Iwhalf  of  lirooks,  Neely  &  Co,  There  was  evi- 
tx  introducetl  on  the  trial  iwlow  tending  to  show 
,,  on  the  night  precefling  the  attachments  of  Low- 
ein   and   others,    Long   secretly   removed   a    part   of 

stock  from  the  storehouse  into  the  house  of  his 
k,  but  there  was  no  evidence  tending  to  show 
;,  after  the  Lowenstein  attachment,  these  goods 
e  returned  to  the  storehouse,  excepting  proof  of 
lamtiuns  claimed  to  have  been  made  by  Long  hiui- 

while  in  possession  of  the  stock.  I^ong  was  ex- 
ned  a^  a 'witness,  and  denied  he  had  made  suoh 
arations,  but  witnesses  proved  he  had  ma<le  them 
their  presence.  The  Circuit  Judge  ruled  that 
ie  <lecIarations   were  admissible  to  contradict  Long, 

were  not  original  evidence  tending  to  prove  a 
oval    and    return    of    the    goods.      This    action    of 

Circuit   Judge    is   assigned   as   error, 
riie    portion    of    the    charge    objected    to    is,    viz.: 
vidence    has     lieen    introduced    of    oral     statements 
god    to    have    been    made    by   J.    C.    Long    in    re- 
;l   to   gomis   being    moved    out   of   his   store   on    the 
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night  of  November  22,  1889,  just  before  the  attach- 
ment from  the  State  Court  was  levied  in  favor  of 
B.  Lowenstein  &  Bros,  and  others,  and  afterward 
moved  back.  Such  statements  as  are  claimed  to 
have  been  made  by  Long  cannot  in  any  way  be 
considered  as  establishing,  or  tending  to  establish, 
the  fact  of  removal  or  return  of  the  goods.  How- 
ever, they  may  be  considered  by  you  in  aiding  you 
to  determine  the  extent  of  credit  you  will  give  to 
Long's  testimony  as  to  the  other  matters  and  ques- 
tions involved  in  this  suit — that  is,  in  considering 
the  question  as  to  whether  there  was  a  removal  of 
any  goods  by  Long  from  his  store  before  the  levy 
of  the  attachment  of  Lowenstein  and  others  and  the 
quantity  of  goods  removed,  and  the  return  of  such 
goods,  and  quantity  returned,  are  all  questions  that 
must  l)e  satisfactorily  established  to  your  minds  by 
evidence  independent  of  anything  Long  has  said,  or 
is  claimed  to  have  said,  on  that  subject,  bearing  in 
mind  that  this  does  not  open  the  door  for  guessing 
or  supposing  the  existence  of  any  of  the  above  facts, 
but  requires  that  proof  in  the  same  way  and  to 
that  extent  that  is  required  to  satisfv  vour  minds 
on   an}'^    other   facts   asserted   in   this    case.'" 

We  are  of  opinion  this  charge  is  erroneous,  and 
hold  that  the  declarations  of  Long,  while  in  posses- 
sion of  the  stock  of  goods,  to  the  effect  that  all, 
or  a  portion  of  them,  Ijelonged  to  hini,  were  compe- 
tent as  part  of  the  ?v^v  gefitte  of  the  possession,  and 
as  tending    to   show    title    in    him.       *' Declarations    of 
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jierson    in    possession    of    property,     explajninp    nnd 

aractorizing   that   |X)»sestiion,    and    showing    in     what 

jfatity  he  holds,   whether  as  owner,    solely  or  jointly. 

as   the   njrent,    tenant,    or   tniKtee   of    another,    ami 

e   like,  are  rejrardwl  as  the    >■■■"   tiMip  of   the    jx>si>es- 

in,  and  when   that  or  the  ownership  of  the  pro[>erty 

e    under   in«iuiry,    siit-h    declarations   are    received    as 

planatory   of    the    possession.'"       hiijih-    v,     V^i-n»iK 

Am.    Dec.,    70,    note,    and   authorities   cited. 

Krror  is  also  assignetl   ujjon  the  following  charge, 

wit:     "On   the   other    hand,    if   the  goo<ls  which    it 

L*liiiuie<l    Long    intermingled    with    those    purchased 

■    B.    Ijowenstoin   &,   Bros.,    were    not   of    wpial,    liut 

ii-c    of    less    value    than    those    of    Lowenstein,    and 

uld    not    be    identitied   or   distinguished   from    them, 

un  the   Marshal   had    no  right  tt>  seize  any   of    tho 

io<ls,  and,   under  such  circumstances,   the  levy  by  the 

arshal   would    make    the    dcfemlants    lialile    for    the 

izure,    for   the    value   of   the   good   t<»    the    plaintiffs, 

they   were  sold   or   lost   to   them,    if   the   defendants 

rticipated  in  the  act  of   the   Mari«hal   fiy  ^ving  him 

indemnity    l:>ond,    either    at    the    time   of    the    Ie\\' 

sidweipient    thereto,    Iwfore   the   sale   of    the   goinls 

the    Marshal."  • 

We   are   of   opinion   this   instruction   was  erroneous, 

that   the    loss   of    the   gooils,    resulting   from    indis- 

ignishahle    intermingling,    is    made   to    dejKjnd     upon 

fi    comparative    value   of    the    jwrtionB    iK^longing    to 

B   resiwctive    owners,    instead   of   enforcing    the    for- 

tnre   against   the   one    who    was   responsible    for    the 
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wroDgful  confusion.  The  law  on  this  subject  is 
clearly  stated  in  the  case  of  EohlthHon  v.  Ilolt^  39 
N.  H.,  557-563,  viz.:  ''If  the  goods  of  several  be 
intermingled,  but  can  be  distinguished  and  separated, 
no  change  of  property  takes  place,  and  each  party 
may  lay  claim  to  his  own.  If  the  goods  are  of 
the  same  nature  and  value,  although  not  capable  of 
an  actual  separation  by  identifying  each  particular, 
if  the  portion  of  each  owner  is  known  and  a  division 
can  be  made  of  equal  proiX)rtionate  value,  as  in  the 
case  of  a  mixture  of  corn,  coffee,  tea,  wine,  or 
other  articles  of  the  same  kind  and  value,  then  eiich 
may  claim  his  aliquot  part;  but  if  the  mixture  is 
indistinguishable  because  a  new  ingredient  is  formed, 
not  capable  of  a  just  appreciation  and  division  ac- 
cording to  the  original  rights  of  each,  or,  if  the 
articles  mixed  are  of  different  values  or  quantities, 
and  the  original  values  or  (piantities  cannot  be  de- 
termined, the  party  who  occasions,  or  through  whose 
fault  or  negligence  occurs,  the  wrongful  mixture, 
must   bear   the   whole    loss."" 

The  law  governing  the  confusion  of  goods,  how- 
ever, could  have  no  place  in  this  case,  unless  it 
affirmatively  appeared  that  the  intermingling  was  done 
with  the  fraudulent  collusion  of  B.  Lowenstein  & 
Bros.,  and  we  find  in  this  record  no  anchorage  for 
such  a  contention.  The  fact  that  Long,  while  act- 
ing  as  agent  for  Lowenstein,  intermingled  his  own 
goods  with  the  stock  of  Lowenstein,  would  not  bind 
the  latter,    for   it  would   be   an   act  beyond   the  scope 
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be  agent's  duties.  The  general  rule  is,  that  it 
le  dutj'  of  an  agent  to  keep  the  property  of 
principal  sejiarate  from  his  own,  and  nut  to  mix 
ith  the  latter,  and,  if  he  tloec  not  keep  it  sep- 
)  from  his  own,  and  afterwards  is  nnable  to 
ngtiitili  l)ctween  -  the  one  and   the  other,   the  whole 

1)6  adjudged  to  belong  to  the  principal."  Am. 
ing.  Enc.  L.,  Vol.  I.,  p.  384,  and  nmneruus 
ions.  Attaching  creditors  of  the  agent  would 
|>y  no  more  favorable  vantage  ground  than  the 
t  himself.  Again,  it  has  l>cen  held  that  if  one 
it  willfully  intermingles  his  logs  or  Inmlter  with 
lar  pro|)erty  of  another,  mo  that  it  cannot  be 
ngiiished,  and  the  pro|jerty  s<»  intermingled  is  of 
rent  (]ualities  and  value,  then  the  innocent  party 
mtitted    to   the    whole.       Jenl'i'iix    v,     Slrcnla,     1!) 

,  126;  22  Wis.,  53it;  2fi  Wis.,  74;  20  Maine, 
10  Mich.,  433;  30  Maine,  370,  The  several 
est*  on  this  subject  submitted  by  counsel  for 
)ks.  Nee  ley  &  Co.  were  pro|terly  refused  by 
Court, 
"or  the  errors  indicated,  the  judgment  is  reverse<l, 

the   <.»iise    remanded. 


ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


EASTERN  DIVISION. 
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Telegraph  Co.  v.   Barnes. 
{KnoxvUIe.     September  12,   1895.) 

1.  Supreme  Court.     No  rcvcrndl  for  cvclusfoyi  of  evUlcnce. 

Refusal  of  Court  to  permit  a  witness  to  answer  pertinent  ques- 
tions, affords  no  cause  for  reversal,  unless  the  record  siiows 
affirmatively  that  the  answers  would  have  been  competent  and 
material  evidence.     (Post,  jri).  272,  273.) 

Cases  cited  and  approved:  Ilolmark  v.  Molin,  5  Cold.,  484;  State 
P.  Turner,  6  Hax.,  203. 


0     u 


.  8ame.     Rcversfd  far  insufficiency  of  evidence. 

In  suit  by  two  joint  addressees  for  failure  of  telegraph  company 
to  deliver  a  message,  the  burden  is  upon  the  plaintiffs  to  show 
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that  neither  received  it,  and  want  of  prcxif  on  this  point,  as  t4> 
either  plaintiff,  is  cause  for  reversal.     {Font,  pp.  273.  274.) 


FROM    ROANE. 


ApjKMil  in  error  from  Circuit  Court  of  lioane 
County.       S.    A.    Uoixjers,    Judire. 

Wkub  &  McClun(;,  Welcker  &  McNutt,  and 
A.    R.    M(^Kenzie,    for   Tclofrraph    Company. 

McElwee    &   ()wiN(;s   for    Barnes. 

Caldwell,  J.  Jasper  liarnes  and  his  wife,  Charity 
Barnes,  sued  the  Western  Union  Telejrraph  ('ompany 
for  carelessly  and  neHii^cntly  failin^:  to  deliver  to 
them  a  telegraphic  message  announcing  the  dejith  of 
her  father,  and,  hy  such  failure  in  its  duty,  caus- 
ing them  to  suffer  much  j)ain,  anguish,  and  distress 
of  mind  because  not  informed  of  the  death,  as,  hy 
the  promi)t  delivery  of  the  message,  they  would  have 
been,  in  time  to  attend  and  participate  in  his  fu- 
neral. The  case  was  tried  ])v  Court  and  jury  uix)n 
a  plea  of  not  guilty,  and  verdict  and  judgment  w^ere 
rendered  in  favor  of  the  plaintiffs  for  two  hundred 
dollars-  Motion  for  new  trial  having  ])een  over- 
ruled,   the   defendant   appealed   in   error. 

'  1.  The    action   of    the    trial    Judge    in   refusing   to 
permit    certain   witnesses    to    answer    certain   questions 
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propounded  to  them  by  defendant's  counsel  cannot 
be  reviewed  by  this  Court,  for  the  reason  that  the 
record  does  not  show  what  answers  the  witnesses 
would  have  made  if  allowed  to  speak.  It  may  be 
that  they  would  have  answered  that  they  had  no 
knowledge  of  the  matters  inquired  about,  and  that,  if 
the  case  should  be  reversed  and  remanded  for  their 
testimony,  they  would  so  answer  on  a  new  trial."^  To 
justify  this  Court  in  reviewing  the  action  of  a  trial 
Judge  in  refusing  to  let  witnesses  answer  questions 
propounded  to  them,  the  bill  of  exceptions  must  show 
what  answers  they  would  have  made  if  permi^t^d  to 
testify,  and  it  must  further  appear,  as  a  matter  of 
law,  that  such  answers  would  have  been  competent 
and  material.  Hohnark  v.  Molin^  5  Cold.,  484;  State 
V.    Turner^    6    Bax.,    203. 

2.  The  verdict  is  not  sustained  by  the  evidence. 
The  plaintiffs  averred  in  their  declaration,  and  proved 
by  the  sender  and  another  witness,  that  the  message 
was  addressed  to  both  Jasper  Barnes  and  Charity 
Barnes,  and  that,  being  so  addressed,  it  was  delivered 
to  the  defendant's  agent  for  transmission  to  them. 
Only  Charity  Barnes  was  examined  to  prove  the  non- 
delivery of  the  message,  and  she  simply  testified  that 
^he  did  not  receive  it.  The  other  plaintiff  and  ad- 
dressee, Jasper  Barnes,  was  not  examined  as  a  wit- 
ness, and  no  evidence  was  introduced  to  show  that 
the  telegram    was   not   delivered   to   him. 

The  burden  was  upon  the  plaintiffs  to  establish, 
by  proof,  that  neither  of  them  received  the  mes- 
IS— 11  p 


274  KNOXVILLE : 


Telegraph  Co.  v.  Barnes. 


sage.  Without  such  proof,  no  actionable  breach  of 
duty  on  the  part  of  the  defendant  was  shown,  and, 
consequently,  the  plaintiffs  could  not  have  been  en- 
titled to  a  recovery.  It  was  not  enough  for  them 
to  prove,  as  they  did  by  the  wife's  testimony,  that 
she  did  not  get  the  message.  The  husband  may 
have  received  it.  This  record  does  not  show  that 
he  did  not.  Delivery  of  the  message  to  either, 
though  addressed  to  both,  was,  or  would  have  been, 
a  sufficient  fulfillment  of  the  company's  obligation. 
Proof  of  nondelivery  to  the  wife  does  not  show 
nondelivery  to  the  husband;  yet,  no  other  proof 
upon  that  subject  is  to  be  found  in  this  record. 
Reverse   and    remand. 
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Hanks  &  McGuire   v.    Barron   Bros: 

(KnoxviUe,       September    14,    1895.) 

1.  Contract.    Nv^dum  pactunu 

A  bond  is  mvdum  pactum  whose  sole  purpose  and  consideration 
is  to  indemnify  the  obligee  for  the  performance  of  his  own 
legal  obligation.     {Post,  pp.  275-278.) 

2.  Same.     Sanie. 

A  bond  is  nudum  pactum  whose  sole  consideration  is  a  payment 
made  by  the  obligee  to  a  third  person  in  discharge  of  an  ex- 
isting legal  obligation.     (Poftt,  pp.  278,  279. ) 


FROM     ROANE. 


Appeal*  from  Chancery  Court  of  Roane  County. 
Henry   R.    Gibson,    Ch. 

Otto   Fisher  for   Hanks   &   McGuire. 

Temfleton  &  Cates,  E.  E.  Young,  and  H.  P. 
Stephens  for   Barron   Bros. 

Caldwel^,  J.  This  action,  to  recover  money 
upon  a  private  bond,  was  brought  in  the  Chancery 
Court  of  Roane  County.  The  Chancellor  granted 
the  relief  sought,  rendering  a  decree  in  favor  of  the 
complainants  and   against  .the   defendants   for   $146.09 


I 
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and  interest,  in  all  $152.17.  On  api)eal,  the  Court 
of  Chancery  Appeals  reversed  that  decree,  and  dis- 
missed the  bill,  upon  the  ground  that  the  bond  sued 
upon   was  executed   without   consideration. 

Hanks  &  McGuire  contracted  with  Jacobs  to  build 
them  a  house,  at  Harriman,  at  the  cost  of  $830. 
After  paying  him  $475.25  upon  his  contract,  they 
learned  that  he  was  indebted  to  subcontractors,  on 
account  of  the  building,  in  the  sum  of  $607.03, 
which  was  largely  in  excess  of  the  balance  of  $354.75 
due  to  him;  and  that  those  subcontractors  were 
claiming  liens  upon  the  property  for  the  full  amounts 
due  them  respectively.  Upon  receiving  this  informa- 
tion, Hanks  &  McGuire  offered  to  pay  the  subcon- 
tractors, pro  rata^  the  balance  due  to  Jacobs,  on 
condition  that  such  payment  should  l>e  received  in 
extinguishment  of  all  subcontractors'  liens  claimed 
upon  the  proi>erty.  The  offer  was  refused,  and,  by 
agreement  l)etween  Hanks  &  McGuire  on.  the  one 
part  and  Barron  Bros,  and  Doane,  two  of  the  sub- 
contractors, on  the  other  part.  Hanks  &  McGuire, 
the  owners,  paid  to  Jacobs,  the  contractor,  $183.04, 
the  full  sum  due  to  Barron  Bros,  and  Doane,  and 
the  same  was  by  Jacobs  paid  to  them  in  full  sat- 
isfaction of  their  claims.  This  left  only  $171.17 
due  from  the  owners  to  Jacobs,  the  same  being 
much  less  than  his  indebtedness  to  the  other  sub- 
contractors. Leming  &  Co.  had  a  just  clainv^  for 
materials  furnished  to  the  amount  of  $317.80.  ^None 
of   the   subcontractors    had    y^t   perfected   or    matured 
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their  liens  upon  the  property  by  giving  the  statu- 
tory notice,  but  all  of  them  had  ample  time  in 
which   to   give   that   notice. 

'*In  consideration  of"  the  payment  of  the  $183.04 
by  the  owners  to  the  contractor,  and  of  his  payment 
of  the  same  to  Barron  Bros,  and  Doane,  they  (Bar- 
ron Bros,  and  Doane),  executed  a  bond,  in  terms 
obligating  themselves  to  hold  the  owners,  Hanks  & 
McGuire  j  ''harmless  as  against  any  lien  of  said 
Leming  &  Co.'''*  for  any  sum  in  excess  of  the 
^171. 71,  balance  due  from  the  owners  to  the  con- 
tractor. Upon  tender  being  made  them,  Leming  & 
Co.  refused  to  accept  the  $171.71  in  satisfaction  of 
their  claim,  and,  in  due  time,  by  bill  in  equity, 
enforced  their  lien  against  the  property  for  the  whole' 
of  their  $317.80  claim.  After  that,  the  owners 
brought  this  suit  \i\)Oii  the  l>ond  executed  to  them 
by  Barron  Bros,  and  Doane,  with  the  result  already 
stated. 

We  agree  with  the  Court  of  Chancery  Appeals 
that  the  bond  in  suit  is  without  consideration,  and, 
consequently,    not   enforcible. 

J^lrst. — For  the  reason  given  by  that  Court,  viz. : 
That  the  defendants,  Barron  Bros,  and  Doane,  the 
principal  obligors,  had  liens,  as  subcontractors,  upon 
the  property  of  complainants  for  the  aggregate  sum 
of  $183.04  at  the  time  the  bond  was  executed,  and 
that  the  complainants,  in  making  provision  for  the 
payment  oi  that  sum,  did  no  more  than  was  neces- 
sary  to   extinguish    those    liens    and    prevent   the   sale 


t 
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of  their  property.  It  is  true,  as  urged  for  com- 
plainants against  that  view,  that  those  liens  had  not 
been  matured  or  perfected  by  giving  the  statutory  no- 
tice of  an  intention  to  claim  them,  but  that  is  an  un- 
important circumstance  in  this  case.  The  liens  began 
the  moment  those  defendants  commenced  work  upon 
the  house  {Green  v.  WiU!amj<^  92  Tenn.,  22i>;  Baa- 
sett  V.  BartoreUi^  Ib,^  558;  Cole  Man  ufactn ring  Co. 
V.  Fidh^  Ih,^  609),  and  the  complainants  were  power- 
less to  avoid  them.  The  defendants  were  demanding 
their  money,  upon  the  strength  of  their  liens,  with 
ample  time  l)efore  them  to  give  the  requisite  notice. 
Nothing  stood  in  the  way  of  their  giving  the  notice 
and  enforcing  their  liens  by  a  sale  of  the  proi^rty, 
and  that  speedily.  The  liens  were  already  absolute 
and  fixed  in  such  sense  that  the  complainants  could 
do  nothing  short  of  payment,  or'  its  equivalent,  to 
extinguish  or  impair  them,  and  in  such  sense  that 
the  claimants  had  only  to  pursue  plain  legal  reme- 
dies to  subject  the  property.  Resort  to  those  reme- 
dies  did   not   become   necessary. 

Secomlhj. — Without  reference  to  the  (juestion  of 
liens,  the  decree  of  the  Court  of  Chancery  Ai)peals 
is  right,  and  should  be  affirmed,  for  another  reason. 
The  complainants  were  iii<lebted  to  Jacobs  in  the 
sum  of  $354:.  75,  and  he  wns  indebted  to  the  de- 
fendants,  Barron  Bros,  and  Doimc,  in  the  sum  of 
$183.04.  The  complainants  agi'oed  to  pay  Jacobs 
$183.04  of  what  they  owed  him,  and  .\e,  in  turn, 
agreed  to   pay    the   same    to    Barron    Bros,    and  •  Doane 
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in  satisfaction  of  what  he  owed  them;  and,  in  con- 
sideration of  those  agreements,  Barron  Bros,  and 
Doane  undertook  to  hold  the  complainants  harmless 
in  another  matter.  In  other  words,  the  complain- 
ants were  legally  bound  to  pay  Jacobs,  and  Jacobs 
was  legally  bound  to  pay  Barron  Bros,  and  Doane; 
and,  in  consideration  of  the  other  parties  doing 
what  they  were  already  legally  bound  to  do,  Bar- 
ron Bros,  and  Doane  executed  the  bond  sued  on  in 
this   cause. 

The  performance  of  an  existing  legal  obligation, 
without  more,  by  one  person  affords  no  considera- 
tion in  law  for  an  original  undertaking  by  another 
person.  Hence,  the  bond  before  us  is  supported 
by  no  consideration,  and,  as  a  consequence,  cannot 
be   enforced. 

It  is  well  to  observe,  in  conclusion,  that  this 
bond  was  not  aqthorized  by,  or  executed  under. 
Section  3,  Chapter  103,  of  the  Acts  of  1889. 
The  bond  there  contemplated  and  provided  for  is  to 
be   given   by    ''the   original   contractor." 

Affirmed. 
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Donaldson  v.  Insurance  Co. 
{Knoxvilh\      September    16,    1895.) 

1.  Insukance.     ActU/nfor  loss  maintainable  by  appfAntee  in  his  owii 

name* 

A  third  person,  to  whom  the  loss  under  an  insurance  policy  is 
made  payable  as  his  interest  may  appear,  can  maintain  an 
action  upon  the  policy  in  his  own  name  without  joining  the 
insured,  where  his  interest  exceeds  the  amount  of  insurance. 
(PosU  pp.  284-289.) 

Cases  cited:  11  Fed.  R.,  29;  37  Mich.,  609,  613;  77  Ala.,  194;  90 
Mich.,  263. 

2.  Same.     Appointee  not  required  to  have  Insurable  interest  in  Uie 

property. 

A  clause  of  a  policy  of  insurance,  loss,  if  any,  payable  to  D.  (a 
third  person)  as  his  interest  may  appear,  is  tantamount  to  an 
assignment  of  the  policy  by  the  insured  with  the  assent  of  the 
insurer,  and  the  appointee  need  not  have  an  insurable  interest 
in  the  property  itself.     (PosU  pp,  281-'^i84.) 

Cases  cited:  45  N.  W.  Rep.,  70;  60  N.  Y.,  619;  143  Mo.,  491;  38  N. 
J.  L.,  140;  58  Md.,  172;  46  Barb.,  589;  11  N.  W.  Rep.,  846;  90 
111.,  122;  55  N.  H.,  249;  41  Mich.,  131. 

3.  Same.     Clause  a^  to  appofiitec's  int>erest  construed. 

The  clause  of  an  insurance  policy  making  the  loss  payable  to 

one  who  is  a  creditor  and  stockholder  of  the  insured  company, 

**  as  his  interest  may  appear,''  does  not  refer  to  the  appointee's 

interest  in  the  property,  but  to  his  interest  as  a  creditor  and 

stockholder.     {Post,  pp.  283-288.) 

Cases  cited:  Hayes  v.  Ferguson,  15  Lea.  1;  21  Am.  St.  R.,  716;  60 
N.  Y..  621:  92  111.,  154. 


FROM     HAMILTON. 


Appeal  from   Chancery  Court  of  Hamilton   County. 

T.     M.     McCONNELL,     Ch. 
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Watkins   &   Bogle   for   Donaldson. 

Daniels   &   Garvin   for    Insurance   Co. 

AIcAlister,  J.  This  is  a  suit  upon  a  policy  of 
fire  insurance.  The  Chancellor  pronounced  a  decree 
in  favor  of  complainant  for  the  full  amount  of  the 
IX)licy.  The  company  appealed,  and  has  assigned 
errors.  The  policy,  upon  its  face,  insured  the  Kim- 
Imll  Town  Company,  as  the  owner  of  a  certain  hotel 
building,  in  a  sum  not  exceeding  fifteen  hundred 
dollars,  but  the  loss  was  made  payable  to  W.  E. 
Donaldson,     receiver    for    the     New     York     &     New 

L 

Orleans  Coal  &  Iron  Company,  as  his  interest  may 
appear  at  that  time.  The  original  bill  is  filed  in 
the  name  of  Donaldson,  as  receiver,  against  the  in- 
surance company,  as  defendant.  It  alleges,  among 
other  things,  that  ''at  the  time  said  policy  was 
issue<l,  and  at  the  time  of  said  fire,  as  hereinafter 
stated,  the  New  York  &  New  Orleans  Coal  & 
Iron  Company,  and  this  complainant,  as  its  receiver, 
was  a  creditor  of  said  Kimball  Town  Company  to 
the  extent  of  over  thirteen  thousand  dollars,  and 
indorser  on  its  paper  for  other  large  sums,  and 
was  also  a  stockholder  in  said  Kimball  Town  Com- 
pany to  the  amoimt  of  more  than  ten  thousand 
dollars,  and  that  he,  as  such  receiver,  is  still  such 
creditor  and  stockholder."  It  appears  from  the 
proof  that  this  hotel  building  had  been  previously 
iiuiured  for  the  l)enefit  of  the  Kimball  Town  Com- 
|)any.        When     that     policy     expired,     the     insurance 
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agents  notified  Donaldson,  the  secretary,  and  Richard- 
son, the  local  treasurer  of  the  town  company,  where- 
upon these  officers  caused  a  renewal  of  the  policy. 
Donaldson,  it  appears,  ex[)lained  to  the  insurance 
agents,  at  the  time  of  the  renewal,  that  the  town 
companj'  owed  the  land  company  about  thirteen 
thousjind  dollars,  and  he  desired  the  [)olicy  to  pro- 
tect the  interests  of  the  land  company.  The  pre- 
miums on  this  policy  were  paid  by  Donaldson,  as 
receiver.  Donaldson  was  at  that  time  not  only  re- 
ceiver of  the  land  company,  but  was  also  general 
counsel,  secretary,  and  resident  manager  of  the  town 
company.  Kichardson,  who  was  present  when  the 
l>olicy  was  renewed,  was  acting  treasurer  of  the 
town  company,  and  approved  the  action  of  Donald- 
son. Donaldson  also  notified  the  president  of  the 
town  company,  by  letter,  of  his  action,  and,  after  the 
loss,  advised  him  in  person  of  the  renewal  of  the 
policj'  for  the  benefit  of  the  New  York  &  New 
Orleans  Coal  &  Iron  Comi)any,  and  he  approved 
tlie  action  of  Donaldson.  The  defendant  company 
denuu'red  to  the  bill,  upon  the  ground  that  if  any 
right  of  action  existed  on  said  policy,  it  was  in  the 
Kim])all  Town  Company,  and  not  in  complainant,  and 
that,  in  any  event,  said  Kimball  Town  Company  was 
a  necessary  party  to  the  suit.  The  demurrer  was 
overruled.  The  company  answered,  and,  among  other 
defenses,  averred  that  complainant,  in  procuring  this 
policy,  was  not  acting  under  authority  of  the  tt^w^n 
company,    but    was    acting    solely    in    his    capacity   of 
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receiver  for  the  coal  and  iron  company,  and  that 
neither  the  receiver  nor  the  coal  and  iron  company 
had   an   insurable   interest   in   the   said    hotel    building. 

The  first  assignment  is  that  the  Court  erred  in 
overruling  defendant's  demurrer.  It  is  insisted  in 
behalf  of  the  demurrant  that  this  suit  could  onlv  be 
maintained  in  the  name  of  the  Kimball  Town  Com- 
pany because,  first,  the  loss  is  made  payable  to  the 
complainant  ''as  his  interest  may  appear  at  that  time;" 
that,  under  this  clause,  he  must  have  an  insui^able 
interest  in  the  subject  of  the  insurance,  and  none  is 
alleged  in  the  bill.  It  is  insisted  that  a  simple  con- 
tract creditor — one  who  has  no  lien  upon  the  par- 
ticular property  by  contract  or  judgment,  or  other- 
wise— has  no  insurable  interest  in  the  propertj^  of  his 
debtor.  If  this  clause  in  the  policy  was  intended  to 
refer  to  the  interest  of  the  appointee  in  the  su})ject 
of  the  insurance,  the  bill  alleged  that  he  was  both 
creditor  and  stockholder  in  amounts  greatly  in  excess 
of   the   amount   of   the   policy. 

It  has  been  decided  that  a  stockholder  has  an  in- 
surable interest  in  the  specific  articles  of  tangible 
proi)erty  belonging  to  the  company.  IUggfi  v.  Corn. 
IiiH.  Co,,  21  Am.  St.  R.  (N.  Y.),  716.  But  we  are 
of  opinion  that  the  clause  ''as  his  interest  may  appear 
at  the  lime''  does  not  refer  to  the  interest  of  the  ap- 
pointee in  the  proj)erty,  but  to  his  interest  as  a  cred- 
itor, or  otherwise,  in  the  Kimball  Town  Company. 
The  interest  insured  in  the  property  was  the  interest 
of   the  Kimball  Town    Company.      ILnjaH  v.   Femunon^ 
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15  I>ea,   1;    Om^  v.    Ijim,    Ok,   60  X.   Y.,   621:    Ct-ntrnf 
In*.    Co,   s.   Ilolman,    92    III.,    154.     If   the  interest  of 
DonaUIson,  as   receiver  of   the   coal  and   iron  company, 
in     this    property    had    been     insured,     it     would,     of 
c*ourse,    have    l)een    unnecessary   to   show   that    he   had 
an  insurable   interest,   but   it   is   not   necessary  that  the 
appointee  to  whom    the   policy  is  made   payable  should 
have   an    insurable    interest    in    the    proj^rty   insured. 
The   clause    '^loss,    if    any,    jriayable    to    Donaldson    as 
his   interest    may   appear    at    that    time,'''    was   tanta- 
mount   to   an   assignment   of   the   policy    by    the   Kim- 
ball   Town    Co.,    with    the    consent    of    the    insurance 
com{>any,   to   Donaldson   as   receiver.       May  on   Insur- 
ance,   Vol.     II.,     Sec.     399^i;    Franklia    v.     In^.     Co.^ 
143    Mo.,    491-496;    Pratt    v.     CVn/m/    /;m.     Co.,    46 
Barb.,    589. 

It  is  admitted  by  counsel  for  the  insurance  com- 
panj'  that  where  a  policy  contains  a  clause  making 
the  loss  j>ayable  to  a  third  jKjrson  unconditionally, 
such  third  person  may  maintain  a  suit  Uf)on  it  in 
his  own  name;  but  the  insistence  of  counsel  is  that, 
where  the  policy  provides  for  the  i)ayment  to  a 
third  jwrson  *'as  his  interest  may  appear,"'  the 
assured,  and  not  such  third  person,  must  bring  the 
suit.  In  support  of  this  position,  the  following 
authorities  are  cited :  2  May  on  Insurance,  Sees. 
446,  447,  459;  1  Wood  on  Insurance,  See.  119, 
page  299;  Thatch  v.  Metrojyols  In^,  Co,^  11  Fed. 
llep.,  29;  Hartford  Inn,  Co,  v.  Davenport^  37  Mich., 
609-613;     Fire    Lis,     Co,    v.     Felroth,    77    Ala.,    194; 


SEPTEMBER  TERM,  1895.  285 


Donaldson  v.  Insurance  Co. 


Minnock  v.  Eureka  Lis,  Co.^  90  Mich.,  263.  We 
have  examined  these  cases  so  far  as  they  have  been 
accessible,  and  found  that  in  all  of  them  the  ap- 
pointee aflSrmatively  appeared  to  have  a  less  interest 
than  the  sum  insured.  He  was  therefore  entitled  to 
only  a  portion  of  the  proceeds  of  the  policy,  and  an 
individual  suit  by  him  involved  a  splitting  up  of  a 
single  cause  of  action.  This  is  the  cardinal  differ- 
ential attribute  of  all  the  cases  cited  by  defendant's 
counsel. 

In  the  case  of  Hartford  Insurance  Company  v. 
Davenport^  37  Mich.,  609,  cited  by  counsel  for  the 
company,  the  Court  said,  viz.:  '*No  one  can  dis- 
pute the  right  of  parties  to  a  contract  to  make 
money  payable  to  a  third  person  if  they  shall  see 
lit  It  is  not  important,  in  this  case,  to  inquire 
whether,  if  the  policy  before  us  gave  the  mort- 
gagees an  exclusive  right  to  the  whole  insurance 
money,  they  might .  not  sue  for  it.  In  the  present 
'case  the  policy  does  not  purport  to  do  any  such 
thing.  It  covers  property  not  included  in  the  mort- 
gage, and  only  provides  for  payment  to  them  of 
the  insurance  money  due  upon  the  property  with 
which  they  were  concerned.  Upon  the  trial,  it  ap- 
peared that  other  property  was  burned,  and  the 
Court  excluded  them  from  recovering  beyond  their 
own  share,  etc.  Now,  there  can  be  no  splitting 
up  of  causes  of  action  on  a  single  policy.  The 
|)arty  insured  retained,  by  the  terms  of  the  policy 
itself,    interests   beyond   the   control   of    the   mortgage. 
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Their  interests  were  several,  and  not  joint.  Under 
such  circumstances,  it  cannot  be  held  that  the  mort- 
gagees have  any  control  of  the  policy  which  would 
authorize  them  to  sue  upon  it.  .  .  .  No  case," 
continues  the  Court,  '*has  teen  cited,  and  we  can- 
not conceive  that  any  will  be  found,  which  would 
justify  us  in  holding  the  mortgagees  having  only  a 
a  partial  interest  under  an  appointment  in  a  policy, 
authorized  to  assume  its  legal  ownership.  Whoever 
sues    must   be   able   to   enforce   the   whole    iiolicy." 

In  the  case  of  Thatch  v.  MetropoU  Inxnrance  Com- 
pany^ 11  Fed.  Rep.,  29,  the  Court  said,  viz.: 
'*  There  is  no  definite  information  in  the  complaint 
as  to  the  amount  of  insurance,  or  the  amount  of 
indebtedness  due  the  plaintiff  from  the  party  in- 
sured. It  does  appear  that  the  policy  was  taken 
out  by  Emma  Oray,  and  paid  for  by  her.  If  it 
ai)peared  in  the  complaint  that  insurance  was  taken 
out  by  this  woman,  and  that  the  stipulation  of  the 
policy  is  that  the  loss,  if  any  occur,  should  be 
paid  to  the  plaintiff — all  of  it,  the  entire  sum — a 
question  would  be  presented  as  to  the  right  of  the 
plaintiff  to  recover  on  such  instrument,  which  Is  not 
very  well  settled.  Perhaps  the  weight  of  authority 
is  that  the  plaintiff  would  be  entitled  to  maintain 
the  action — that  is  to  say,  if  two  persons  contract 
for  the  benefit  of  a  third,  the  third  partj^,  although 
a  stranirer  to  the  consideration,  mav  maintain  a  suit 
upon  the  contract.  But  that  is  not  the  case  here. 
It   is   entirely   consistent   with    the    allegation    of    this 
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complaint  that  the  sum  due  the  plaintiif  was  much 
less  than  the  amount  for  which  the  policy  of  in- 
surance was  issued."  The  Court,  however,  sustained 
the  demurrer  of  the  company,  upon  the  ground 
that  there  could  be  no  splitting  up  of  a  single 
cause  of  action,  and  cited  the  case  of  Hartford  In- 
Hurance    Company   v.    Davenport^    37    Mich. 

The  judgment  of  the  Court  in  the  case  of  Felrotk 
V.  Fire  Inmirance  Co,^  77  Ala.,  194,  cited  by  coun- 
sel for  the  company,  was  based  upon  the  principle 
announced  in  the  other  cases.  The  policy  in  that 
ease  was  issued  to  .lohn  C.  Clark,  owner  of  the 
property,  with  the  clause,  viz. :  * '  Loss,  if  any, 
payable  to  Joseph  Felroth  to  the  extent  of  his  mort- 
gage interest."  It  appeared  that  the  mortgage  to 
Felroth  secured  a  debt  of  $1,080,  while  the  amount 
called  for  by  the  policy  was  $1,550.  The  Court 
denied  the  right  of  Felroth  to  maintain  the  action, 
and  said,  viz. :  '  *  They  appointed  the  payment  of  a 
part  of  the  money  to  Felroth  in  case  of  loss.  They 
did  not  appoint  the  payment  of  the  entire  sum,  nor 
were  the  policies  assigned.  They  did  not  confer  on 
Felroth  a  right  to  sue  for  a  part  and  on  Clark  the 
right  to  sue  for  the  residue.  That  would  have  ])een 
to  split  one  contract  into  two  "causes  of  action,  which 
can  only  be  done  by  agreement  of  debtor  and  cred- 
itor, having  that  object  in  view.  It  was  not  done 
in  this  case.  .  .  .  There  are  a  few  cases  which, 
it  is  contended,  hold  the  contrary  of  these  views, 
but,    if    they   do,    we   decline    to    follow    them.       Ins. 
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Ch.  V.  Oer.  Li^.  Co.,  40  Wi§.,  446;  Jlmai/ 
V.  Ifi^.  Co,,  50  Wis.,  240;  ^State  T/w.  Co.  v. 
Ilacheiift,  38  N.  J.  Law,  564.  In  Home  of  these 
eases  the  appointee's  claim  equaled  or  exceeded  the 
whole  smu  insured  which,  of  course,  involved  no 
splitting  up  of  a_  cause  of  action.  This,"'  continued 
the   Court,    "distinguishes   such   cases   from   this." 

The  section  of  May  on  Insurance  cited  by  counsel 
for  the  company,  is  liased  upon  the  cases  just  re- 
viewed, which  cannot  fie  assimilated  to  the  case  now 
l)eing  adjudged.  In  this  case  the  bill  alleges  that 
the  interest  of  Donaldson,  both  as  a  creditor  and 
stockholder,  exceeded  the  amount  of  insurance,  and 
hence  the  question  of  splitting  up  a  single  cause  of 
action  does  not  arise.  If  the  pleadings  and  proof 
show  that  the  appointee  is  entitled  to  the  entire  j)ro- 
ceeds  of  the  policy,  the  authorities  agree  that  the 
action  mav  be  maintained  in  his  own  name.  If  the 
appointment  is  unconditional,  no  averment  in  respect 
of  the  extent  of  his  interest  is  essential,  but  if  the 
policy  provides  for  payment  "as  his  interests  may 
api)ear,''  it  must  be  alleged  that  the  appointee  is 
entitled  to  the  entire  insurance.  This  view  of  the 
case  is  sustained  by  the  great  weight  of  authority. 
Travdler.^'  Lis,  Co,  v.  Col.  Im,  Co,,  45  N.  W.  R., 
70;  dme  v.  Im,  Co,,  60  N.  Y.,  619;  Martin,  v. 
hu^.  Co,,  88  N.  J.  Law,  140;  Coatee  v.  Ins,  Co,, 
58  Md.,  172;  A^iroj^a  v.  JL  Mfg.  Co.,  11  N.  W. 
R.,     846;      WeJ<fch<i4<ter    Inn,      Co,     v.     Foster,     90    111., 
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l!>2;  Chamherhdn  v.  Im,  Co.,  55  N.  H.,  249;  Water- 
totm    Co.    V.    KSeir.    3f.    Co.,    41    Mich.,    131. 

The  other  assignments  have  been  considered,  and, 
in     the    opinion    of    the    Court,    are    not    well     taken. 

The  decree  of  the  Chancellor  was  correct,  and 
miist    be   affirmed. 

l<i— 11  V 
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Wilson  v.  Bogle. 

{KyioxvlUe,     September  24,   1896.) 

1.  Partition.    Sale  for'ordered^  when, 

A  tract  of  mountain  land,  containing  five  thousand  acres,  and 
valuable  chiefly  for  its  timber  and  minerals,  is  not  susceptible 
of  equitable  or  advantageous  partition  in  kind,  and  will  be 
ordered  sold  for  that  purpose,  as  being  manifestly  for  the  in- 
terest of  the  owners,  when  the  minerals  and  water  are  almost 
exclusively  on  one  end  of  the  tract,  and  the  minerals  undeter- 
mined in  extent  and  value.     (Post,  pp.  291-294. ) 

Code  construed:  J  4024  (M.  &  V.);  J  3293  (T.  &  S.). 

Cases  cited  and  approved:  Reeves  i\  Reeves,  11  Ileis.,  673;  55 
Iowa,  235;  7  N.  VV.  Rep.,  533;  6  Paige,  545;  25  Miss.,  760;  73 
111.,  405. 

2.  CiiANCKRY  Appeals.     Coiwnrreni  findings  of  ^fa8ter  aiid  Ouin- 

celUir. 

The  concurrent  finding  of  Master  and  Chancellor  upon  contro- 
verted questions  of  fact  is  entitled  to  the  weight  of  the  ver- 
dict of  a  jury,  and  the  Court  of  Chancery  Appeals  errs  by  set- 
ting aside  such  finding,  where  there  is  any  evidence  to  sustain 
it,  and  recommitting  the  matter  for  the  taking  of  further  ev- 
idence.    {PoHt,  p.  2.9.5.) 


FROM    BLOUNT. 


Appeal    from    Chtmcery   Court   of    Blount    County. 
Henry   R.    (iibson,    Ch. 

C.    T.    Cates,    Sr.,    and   Templeton   &   Cates   for 
Wilson. 
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Sam    p.    Rowan     and     McTeer    &    Gamble    for 
Bogle. 

McAlister,  J.  The  bill  in  this  cause  was  filed 
in  the  Chancery  Court  of  Blount  County  for  the 
purpose  of  procuring  a  decree  for  the  sale  for  par- 
tition of  five  thousand  acres  of  mountain  lands, 
situated  in  that  county.  There  was  an  order  of 
reference  to  the  Master  directing  him  to  hear  proof 
and  report,  inter  alia,  '^whether  the  premises  are  so 
situated  that  partition  thereof  cannot  be  made,  or 
whether  they  are  of  such  description  that  it  would 
be  manifestly  to  the  advantage  of  the  parti'es  that 
the  same  should  be  sold  instead  of  partitioned." 
Proof  was  taken,  and  the  Master  reported  as  follows:. 
« '  I  report  that  the  lands,  being  principally  valuable 
for  its  minerals  and  timber,  and  the  minerals  and 
water  being  almost  exclusively  on  one  end  of  the 
tract,  and  the  minerals  being  undetermined  in  extent 
and  value,  no  equitable  or  advantageous  partition 
thereof  can  be  made,  and  that  it  would  be  man- 
ifestly to  the  advantage  of  all  the  parties  that  the 
same  should  be  sold  instead  of  partitioned."  De- 
fendants excepted  to  this  report,  but,  on  the  hear- 
ing, the  Chancellor  overruled  the  exceptions,  con- 
firmed the  report,  and  ordered  the  land  sold.  The 
defendants  appealed,  and,  upon  a  hearing  by  the 
Honorable  Court  of  Chancery  Appeals,  the  decree  of 
the  Chancery  Court  of  Blount  County  was  reversed. 
The   cause   is   now   before   this   Court  upon  the  appeal 
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of  complainants.  The  first  assignment  of  error  is 
that  the  decree  of  the  Chancellor  should  have  been 
affirmed,  because  of  the  concurrent  finding  of  the 
Master  and  Chancellor  u])on  a  controverted  question 
of    fact. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  the  Master  and  Chancellor  had  drawn  an  erro- 
neous conclusion  of  law  from  the  facts  stated  in  the 
report.  In  the  opinion  of  that  Court,  the  facts, 
as  stated  by  the  Master,  ^^that  the  land  is  princi- 
l>ally  valuable  for  its  timber  and  minerals,  and  the 
minerals  and  water  are  almost  exclusivelv  on  one  end 
of  the  tract,  and  the  minerals  are  undetermined  in 
extent  and  value,  furnish  no  sufficient  reason  why  the 
land   should    be   sold    instead    of   partitioned   in  kind." 

We  differ  with  the  Court  of  Chancery  Ap}>eals, 
and  think  that,  ujwn  the  postulate  stated,  the  land 
w^ould  not  be  susceptible  of  an  equital)le  aj)portion- 
ment  in  kind,  and  would  present  a  case  where  it 
would  be  manifestly  to  the  interest  of  all  parties 
that   the   division   should   l>e   made   by   sale. 

It  is  true,  that  each  tenant  in  cofnmon  of  land 
has  a  right  to  a  partition  of  the  premises,  except 
where  such  partition  is  impracticable,  or  where,  from 
the  situation  of  the  premises,  a  sale  would  be  man- 
ifestly advantageous  to  all  the  parties  interested. 
Beeves   v.    Jieeves^    11    Heis.,    673. 

''Actual  partition,"  says  Mr.  Freeman  in  his  work 
on  Cotenancy  and  Partition,  ''was,  by  the  common 
law,    a   matter   of    absolute   right,    irrespective   of    the 
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fact   whether   the   partition   would    prove   beneficial   or 

• 

ruinous.  .  .  The  object  of  the  statutes  authorizing 
a  sale,  was  to  obviate  the  manifest  hardship  and  even 
destruction  which  arose  in  some  cases  in  making  a 
division  of  property."  Freeman  on  Cotenancy  and 
Partition,  §§  539-542.  However,  as  stated  by  Mr. 
Freeman,  *'a  sale  will  not  be  ordered  without  good 
cause  being  shown.  It  is  not  sufficient  that  some, 
or  even  a  majority,  of  the  cotenants  prefer  a  sale 
to  a  partition.  The  applicants  for  a  sale  must  show 
the  existence  of  such  a  state  of  facts  as,  under  the 
statute,  will  be  sufficient  to  rebut  the  presumption  of 
law  that  each  of  the  parties  is  entitled  to  an  actual 
partition.  The  onus  is  always  on  him  who  seeks  a 
sale.  .  .  The  mere  fact  that  the  land  mav  be  di- 
vided  into  equal  parts,  and  thus  partitioned  equally 
among  the  cotenants,  is  not  conclusive  that  a  sale 
should   not   be   ordered." 

''If,  by  a  partition,  the  value  of  all  the  shares 
would  be  much  less  by  reason  of  the  partition  than 
the  value  of  the  whole  tract,  .  .  a  partition  would 
be  manifestly  inequita})le,  and  a  sale  would  be  de- 
creed." Bramcomh  v.  Gillian^  55  Iowa,  235;  7  N. 
W.    R.,    523. 

"The  true  question,"  said  Chancellor  Walworth,  "to 
be  decided  by  tbe  Master,  under  the  statute,  is 
whether  the  whole  property,  taken  together,  will  be 
greatly  injured  or  diminished  in  value,  if  separated 
into  parts  in  the  hands  of  different  persons,  accord- 
ing to  their  several  rights  and  interests  in  the  whole; 
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in  other  words,  whether  the  aggregate  value  of  the 
Reveral  pai;ts,  when  held  by  different  individuals  in 
severalty,  would  >)e  materially  less  than  the  whole 
value  of  the  proi)erty  if  owned  by  one  j:)er8on." 
Chdaan    V.     Clatmn^    6    Paige,    545. 

A  sale  must  l)e  decreed,  when  necessary  to  enable 
the  Court  to  divide  the  proi)erty  upon  the  principle 
that  ''eijuality  is  equity."  Higghihottom  v.  Sfioyi^ 
25    Miss.,    160;    57    Am.,    198. 

A  mine  must  necessarily  be  partitioned  through 
the  instrumentality  of  a  sale.  Lenfers  v.  Ilenkn^  73 
111.,    405. 

So,  we  think,  that  in  a  case  where  it  appears,  as 
stated  by  the  Master,  that  the  lands  are  principally 
valuable  for  its  minerals  and  timber,  and  the  min- 
erals and  water  are  almost  exclusively  on  one  end 
of  the  tract,  and  the  minerals  are  undetermined  in 
extent  and  value,  and  that  no  equitable  or  advan- 
tageous partition  thereof  can  be  made,  it  would  be 
manifestly  to  the  advantage  of  all  the  parties  that 
the  same  should  be  sold.  When  the  conditions  pre- 
scribed by  the  statute  authorizing  a  sale  instead  of 
a  partition  are  found  to  exist  or  affirmatively  ap- 
pear, then  a  sale  is  a  matter  of  absolute  right. 
This  is  evident  from  §  4024  (M.  &  V.  Code),  which 
provides  that  any  person  entitled  to  a  partition  of 
premises,  is  equally  entitled  to  have  such  premises 
sold  for  division  in  the  following  cases:  First,  if  the 
premises  are  so  situated  that  partition  thereof  cannot 
l>e   made;    second,    where    the    |)remises    are    of    such 
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description  that  it  would  be  manifestly  for  the  ad- 
vantage of  the  parties  that  the  same  should  be  sold 
instead   of    partitioned. 

We  have  in  this  case  a  concurrent  finding  of  the 
Master  and  Chancellor  upon  the  facts,  which,  under 
the  uniform  and  well-established  practice  of  this 
Court,  is  entitled  to  the  same  weight  as  the  verdict 
of  a  jury.  The  conclusion  to  be  drawn  from  those 
facts,  and  whether  they  authorize  a  sale,  is,  of  course, 
a  matter  of  law.  We  are  constrained  to  believe 
that,  upon  the  facts  found,  the  conclusion  of  law 
drawn  by  the  Chancellor  was  fully  warranted.  It 
further  appears,  that  the  Court  of  Chancery  Appeals 
ordered  that  the  cause  be  remanded  to  the  Chancer}'- 
Court  of  Blount  County  for  the  appointment  of  com- 
missioners,  who  should  examine  the  premises  and  re- 
port  upon  the  practicability  of  a  partition  in  kind. 
This  reference  was  ordered  for  the  purpose  of  ac- 
quiring additional  light  upon  the  subject,  and  because 
the  Court  was  not  satisfied  with  the  concurrent  find- 
ing of  the  Master  and  the  Chancellor  upon  the  facts. 
We  think  this  reference  was  manifestly  erroneous, 
because  in  contravention  of  the  rule  that  the  find- 
ing of  the  Master  iand  Chancellor  upon  controverted 
questions  of  fact,  is  entitled  to  the  weight  of  the 
verdict    of    a    jury. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  reversed,  and  the  decree  of  the  Chancery  Court 
of    Blount   County   is   affirmed. 
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Insurance  Cos.    v,    Avery  &   Grip^fith. 

[KnaxvilU.       September    24,    1895.) 

1.  Declaration.     Vi)on  insurance  ptdicy. 

It  is  not  essential  to  the  statement  of  a  cause  of  a<!tion  against 
an  insurance  company  which  guaranteed  a  policy  Issued  by 
another  company,  that  it  be  declared  against  as  a  guarantor, 
but  a  declaration  in  the  form  prescribed  by  the  Code,  to  re- 
cover against  both,  as  joint  insurers,  a  certain  sum  as  the  value 
of  goods  which  they  had  insured,  is  sufficient.     {Post,  V-  2»7.) 

2.  (tKNKiTAL  Issue.     Defense  made  under. 

Evidence  that  one  of  the  insured  set  fire  to  the  house  in  which 
the  insured  property  was  situated,  is  admissible  in  a  suit  upon 
the  policy  under  the  general  issue.  *  {Pasty  pp.  297.  298.) 

Case  cited  and  approved:  Insurance  Company  v.  Munday,  .5 
Cold.,  554. 

3.  Same.     Same. 

The  violation  of  an  ''iron  safe  clause"  in  an  insurance  policy 
may  be  shown  In  a  suit  upon  the  policy  under  the  general 
issue.     {Post,  p.  299.) 


FROM     ROANE. 


Api)eal    in   error  from  the  Circuit  Court   of   Roane 
County.       S.    A.    Kodgers,     Judge. 

Wright    &   Wright,    and    Washburn,    Pickle    & 
Turner   for   Insurance   Cos. 

Welcker  &   McXuTT   for   Avery   &   Griffith. 
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McAlister,  J.  The  plaintiflFs  below  recovered  a 
judgment  in  the  Circuit  Court  of  Roane  County, 
against  the  plaintiffs  in  error,  for  the  sum  of  eighteen 
hundred  dollars,  upon  a  policy  of  fire  insurance.  The 
policy  was  issued  by  the  Knoxville  Fire  Insurance 
Company,  and  its  payment  was  guq^ranteed  by  the 
German-American  Insurance  Company.  Both  com- 
panies appealed,  and  have  assigned  errors.  The  first 
assignment,  is  that  the  policy  introduced  in  evidence 
should  have  been  excluded,  on  the  ground  of  vari- 
ance vvith  the  declaration,  and  because  it  was  not 
the  instrument  sued  on.  As  already  stated,  the 
j>olicy  was  issued  by  the  Knoxville  Fire  Insurance 
Company,  and  its  p^raent  guaranteed  by  the  Ger- 
man-American Company.  The  declaration  does  not 
aver  against  the  latter  company  as  guarantor,  but  is 
in  the  usual  form  prescribed  by  the  Code,  to  re- 
cover the  sum  of  $2,000,  the  value  of  certain  goods, 
etc.,  which  the  defendants,  on  the  second  of  Octo- 
l)er,  1893,  insured  against  loss  or  injury  by  fire  or 
other  perils  in  the  policy  mentioned.  We  are  of 
opinion  that  the  declaration  was  sufficient,  and  that 
it  was  not  necessary  to  proceed  against  the  (xerman 
Company  as  guarantor,  or  to  set  out  its  contract  of 
guaranty,    })ut   that  this   was   a   matter   of    proof. 

The  second  assignment  of  error  is  that  the  Court 
erred  in  withdrawing  from  the  consideration  of  the 
jury  certain  evidence  which  the  defendants  had  in- 
troduced tending  to  prove  that  Griffith,  one  of  the 
partners   insured,   set   fire    to   the   house   in   which    the 
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stock  was  consumed.  This  assignment  of  error  is 
well  made.  The  action  of  the  Circuit  Judge  in 
withdrawing  this  evidence  from  the  jury,  was  based 
on  objection  of  plaintiff's  counsel  that  this  defense 
should  have  been  specially  pleaded,  and  that  such 
evidence  was  not  admissible  under  the  general  issue. 
Whatever  may  be  the  rule  elsewhere,  such  evidence 
was  ctearly  competent  under  the  practice  in  this  State. 
The  precise  question  is  decided  in  the  case  of  the 
Ph(vr}ix  InHurance  Company  v.  Mnnday^  5  Cold.,  554. 
That  was  a  suit  upon  a  policy  of  tire  insurance.' 
The  plea  was  ml  debet.  The  policy  provided,  viz. : 
' '  If  the  insured  shall  make  any  attempt  to  defraud 
the  company,  then  and  in  every  such  case  the  policy 
shall  l)e  null  and  void.  All  frauds,  or  attempts  at 
fraud,  by  false  swearing  or  otherwise,  shall  cause  a 
forfeiture  of  all  claim  on  this  company  under  this 
policy."  There  was  evidence  tending  to  show  that, 
after  the  fire,  the  assured,  in  his  preliminary  proofs 
of  loss,  corruptly  and  falsely  swore  to  an  overesti- 
mate of  his  stock.  Counsel  objected  to  this  testi- 
mony, for  the  reason  that,  th^  insurance  company 
having  filed  no  special  plea  setting  forth  the  fact 
that  the  plaintiff  had  been  guilty  of  fraud,  such 
a  defense  was  not  admissible  in  evidence  under  the 
plea  of  nil  debet.  The  Court  held,  viz.:  «*The 
action  is  debt,  and  in  that  form  of  action  the  de- 
fendant may,  under  the  plea  of  nil  dehet^  give  in 
evidence  the  matters  constituting  the  defense  relied 
upon,"    citing    1    Chit.,    p.    481;    2    Greenl.     on   Ev., 
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§  280.  The  rule  is  stated  otherwise  by  Mr.  May, 
in  his  work  on  Insurance,  but  the  cases  cited  by 
him  to  support  the  text  are  probably  founded  upon 
the  Code  practice  of  the  States  from  which  they  are 
taken. 

The  third  assignment  is,  that  the  Court  erred  in 
withdrawing  from  the  jury  the  evidence  showing  that 
defendants  in  error  had  not  kept  their  inventory  and 
books  in  an  iron  fire-proof  safe,  or  other  secure 
place.  The  policy  sued  on  contained  what  is  known 
as  the  iron  safe  clause,  and  there  was  proof  show- 
ing that  this  stipulation  in  the  policy  had  been  vio- 
lated. Upon  motion  of  counsel  for  plaintiff,  the 
Court  likewise  excluded  this  evidence  from  the  con- 
sideration  of  the  jury,  upon  the  ground  that  such  a 
defense  was  not  specially  pleaded,  and  could  not  be 
made  under  the  general  issue.  For  the  reasons  al- 
ready  given,    this   action   was    erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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\^Knoirv!lh\       September    24,    1895.) 

1.  Resctssion.     N<*i  aUowed,  ivhetu 

A  vendor  of  real  estate  in  exchange  for  276  shares  of  corporate 
stock  cannot  maintain  a  bill  for  rescissiorf  upon  a  tender  of  285 
shares  of  a  par  value  much  less  than  those  received,  and  176 
shares  of  which  are  different  from  those  received.     {P<tf*t,  pp. 

Cases  cited  and  approved:  Coffee  v.  Rufiin,  4  Cold.,  516;  1:2  How., 
.•)!;  102  U.  S.,  70. 

2.  Same.     Satne.     Itisuffifneiit  aUc{j(UUm, 

m 

The  [general  allegation  in  a  bill  for  the  rescission  of  a  sale  of  stock 
that  the  buyer  disposed  of  the  "  few  shares ''  not  tendered  back 
before  he  became  aware  of  the  fraud  complained  of,  is  not 
sufficient  to  avoid  the  general  rule  requiring  a  return  in  ^pccie^ 
but  all  the  material  facts  with  respect  to  such  disposition,  such 
as  the  price  received,  the  time  and  place  of  sale,  name  of  the 
purchaser,  and  what  particular  shares  they  were,  must  be  dis- 
closed.    (Poaty  pp.  305-^307.) 

Cases  cited:  13  Morrison's  Mining  Rep.,  15;  29  Atl.  Rep.,  191. 

3.  Samk.     Smne,     Same. 

The  allegation  in  a  bill  for  the  rescission  of  a  sale  of  stock,  that 
the  entire  issue  was  fraudulent  and  of  no  value,  will  not  justify 
a  rescission  without  a  return  of  the  stock,  where  it  appears 
from  other  portions  of  the  bill  that  tlie  stock  must  have  had 
some  value,  and  that  complainant  had  received  a  stock  dividend 
thereon,  and  had  sold  and  not  reclaimed  part  of  it.  {Post,  p. 
307.) 

4.    ClIANCKRY  Pi.EADINO.       PrUiJCr  foi'  )'CHcf. 

Under  a  bill  for  rescission,  containing  proper  averments,  it  is 
allowable  to  unite  witli  the  primary  prayer  for  rescission  an 
alternative  prayer  for  damages.     [Pout.  pp.  .'^W.  :i()9.) 
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5.  Same.     Amendment. 

A  party  will  not  be  allowed  the  benefit  of  an  amendatory  plead- 
ing- in  positive  antagonism  to  the  orig'inal  pleading  without 
specifically  showing  some  inadvertence  or  mistake  in  tlie  orig- 
inal pleading,  and  giving  full  and  satisfactory  rea,sons  there- 
for, and  for  the  change  desired  to  be  made.     (Po>*f,  p/i.  ifdH-^ilO.) 


FROM      ROANE. 


Appeal  from  CliaDcerv  Court  of.  Koane  County. 
II.    B.    Lindsay,    Ch. 

Geo.    W.    Easley    for   Hill. 

Webb  &  McClung,  Templeton  &  Cates,  and 
Harriman    &    McKenzie   for   Harriman. 

Caldwell,  J.  The  original  >)ill  in  this  cause 
was  tiled  for  rescission,  the  amended  bill  was  liled 
for  rescission  primarily  and  for  damages  in  the  al- 
ternative. 

The  Chancellor  dismissed  the  original  bill  on  de- 
murrer, and,  upon  motion  of  defendant,  struck  the 
amended  bill  from  the  files.  On  appeal,  the  Court 
of  Chancery  Appeals  modified  and  affirmed  the  de- 
cree of  the  Chancellor,  so  as  to  dismiss  both  bills 
without    prejudice. 

Without  attempting  to  state  the  very  elaborate 
pleadings  at  any  great  length,  it  is  sufficient,  for 
present    purposes,     to    say,    briefly,    that    complainant 


302  ,  KNOXVILLE : 


Hill  V.  Harriman. 


alleged  in  his  original  bill  (to  which  he  made  oath), 
that  on  the  sixth  day  of  October,  1891,  he  sold 
and  conveyed  to  the  defendant  a  certain  dwelling 
house  and  three  lots  of  ground,  in  Harriman,  Ten- 
nessee, at  the  agreed  price  of  $8,200,  taking  in  ex- 
change therefor  276  shares  of  stock  in  the  East  Ten- 
nessee Land  Company,  represented  by  defendant  to 
be  of  like  value;  that,  long  thereafter,  he  learned 
that  defendant  had  perpetrated  a  fraud  upon  him  by 
representing  said  stock  as  full  paid  and  good,  when, 
in  truth,  it  had  been  fraudulently  issued,  and  was 
of  no  value;  that,  with  due  diligence,  he  approached 
the  defendant  January  21,  1895,  and  asked  a  can- 
cellation of  their  trade,  at  the  time  tendering  to 
the  defendant  a  certificate  of  stock  in  the  East  Ten- 
nessee Land  Company  for  285  shares,  of  the  par 
value  of  ^14,250,  and  demanding  therefor  the  sur- 
render and  reconveyance  of  the  aforesaid  house  and 
lots;  that  the  285  shares  so  tendered  were  the  same 
in  amount,  '^together  with  the  stock  of  scrip  div- 
idend thereon,"  as  the  shares  received  by  him  from 
the  defendant,  and  were  ''the  same  stock"  so  re- 
ceived, ''excepting  a  few  shares — not  exceeding  ten — 
of  the  par  value  of  S>50  each,  which  the  complain- 
ant (lisi)osed  of  before  becoming  aware  of  the  frauds 
herein  alleged;"  that  the  defendant  refused  the  pro- 
posed cancellation,  and  persisted  in  holding  posses- 
sion of  the  house  and  lots,  thereby  forcing  com- 
plainant to  resort  to  a  Court  of  Equity  for  a  rescis- 
sion   upon    the    ground    of   fraud,    and,    with    the   bill, 
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was  tendered,  in  Court,  the  same  shares  of  stock 
alleged  to  have  been  tendered  to  the  defendant,  pre- 
viously,   in   private. 

In  detailing  at  great  length  the  diflferent  trans- 
actions in  which  the  defendant  became  possessed  of 
the  276  shares  of  stock  used  by  him  in  the  ex- 
change of  property,  complainant  alleges,  among  other 
things,  that  the  defendant  acquired  250  shares,  of 
the  par  value  of  $25,000,  in  a  ceiiain  issue  of  $500,- 
000,  and  that  he  acquired  100  shares  of  the  par 
value  of  $5,000  in  a  certain  other  issue  of  $100,000. 
An  examination  of  these  figures,  taking  them  to 
be  true  as  alleged,  shows  that  the  defendant  ac- 
quired 350  shares,  of  which  250  were  of  the  par 
value  of  $100  each,  and  100  of  the  par  value  of 
$50  each,  in  all  $30,000.  Of  these  350  shares,  276 
are  alleged  to  have  been  transferred  to  complainant, 
in  exchange  for  his  house  and  lots.  Which  of  said 
shares,  how  many  of  the  one  class  and  how  many 
of  the  other  were  so  passed,  is  not  stated  in  any 
part  of  the  bill,  yet,  it  is  entirely  manifest  that  at 
least  176  of  them  must  have  l)een  of  the  par  value 
of  $100  each,  representing  in  all  $17,600.  To  this, 
add  the  100  shares  of  the  par  value  of  $50  each, 
representing  in  all  $5,000,  and  a  t<^)tal  of  $22,600 
is  produced  as  the  least  amount  of  stock  that  could 
have   been    represented   by   the   >vhole    276    shares. 

By  his  own  showing,  the  complainant  must  have 
received  at  least  that  amount  of  stock  from  the  de-. 
fendant,    and    yet,   he   does   not    pretend    in     his     bill 
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to  tender,  or  to  ])e  al)le  to  return  so  miieh,  bv 
§(),35(>.  He  offers  to  return  ^14,250  of  stock, 
which  he  alletres  is  the  same  amount  he  received, 
excej)tino:  a  few  shares — not  exceeding  ten — of  the 
par  vaUie  of  S5()  each.  Notwithstanding  that  alle- 
gation, it  is  hut  an  easy  matter  of  calculation  to 
ascertain,  from  figures  elsewhere  set  out  in  his  hill, 
that  the  amount  tendered  is  certjiinlv  as  much  as 
{?G,350  ($22,600- $^14,2oO)  short  of  what,  in  fact, 
he  received.  Indeed,  it  is  great  indulgence  to  him 
to  estimate  the  difference  as  so  small.  For  ausfht 
that  a  Pilars  from  the  hill,  the  276  shares  received 
by  the  eomi)lainant  may  have  included  the  whole  of 
the  250  shares  of  the  j)ar  value  of  ^l(H)  each  (^25,- 
000 1,  and  only  twenty-six  shares  of  the  par  value 
of  S50  each  (>;  1,800),  in  all  amounting  to  §26,300, 
in  which  case  the  difference  between  the  amount  re- 
ceived and  the  amount  offered  to  be  returned  (^26,- 
30(U-§14:,250),    would    be    J?12,05O. 

It  results,  furthermore,  from  the  figures  used  in 
the  ])ill,  that  not  less  than  176  of  the  shares  ten- 
dered to  the  defendant  must  be  different  from  the 
shares  transferred  by  him  to  the  complainant,  because 
the  whole  285  shares  tendered  are  of  the  par  value 
of  )?50  each,  when  not  more  than  100  of  the  276 
transferred  could  have  been  of  that  denomination, 
the  others  being  for  §>100  each.  So,  it  api)ears, 
that  complainant,  though  tendering  defendant  285 
shares  when  he  received  only  276,  is,  nevertheless, 
offering   to   return   from    §6,350    to    $12,050    less    in 
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amount,  at  par  value,  than  he  received,  and  that  at 
lea.st  176  of  the  shares  tendered  are  different  from 
those   received. 

With   this   interpretation   of    the   l)ill,    which   seems 

# 

to  us  unavoidable,  we  have  no  hesitation  in  holding 
that  the  complainant  makes  no  case  for  a  rescission. 
He  offers  to  return,  at  most,  only  a  little  more 
than  two-thirds  in  value  of  what  he  received  from 
the  defendant,  and  more  than  half  of  that  tendered 
is  different  from  that  received,  when  the  general  rule 
of  rescission  requires,  as  a  condition  precedent,  that 
the  complaining  party  shall  return  the  same,  and  all, 
tlie  proi^rty  that  he  received — that  he  shall  place 
the  other  party  i?i  Htata  quo,  Adams'  Equity,  191; 
21  Am.  &  Eng.  Enc.  L.,  pp.  84-87  inclusive,  and 
citations  there  made;  2  Warville  on  Vendors,  J5  29; 
ForinerH'  Bank  v.  Gravivn^  12  How.,-  51;  Gay  v. 
Alter,  102  U.  S.,  79;  Coffee  v.  Rwffin,  4  Cold.,  516. 
The  result  would  l>e  the  same,  if,  in  ascertaining 
the  amount  of  stock  received  and  offered  to  be  re- 
turned by  the  complainant,  we  should  look  alone  to 
the  allegation  that  the  285  shares  tendered  to  the 
defendant  were  the  same  in  amount  (with  ''scrip 
dividend"  added),  and  were  ''the  same  stock"  as 
the  276  shares  received  from  him,  "excepting  a  few 
shares,  not  exceeding  ten,  of  the  par  value  of  $50 
each,  which  complainant  disposed  of  before  becoming 
aware  of  the  frauds"  alleged.  Looking  to  that  al- 
legation alone  for  the  amount  of  stock  received  and 
tendered    back,    rescission   would    be    refused,    because 

20—11  P 
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the  "few  shares/'  admitted  to  hav€».  l)een  dispDsed 
of  could  not  be  re<!itored.  The  jieneral  rule,  re- 
quiring that  defendant  be  placed  in  ntafu  quo^  would 
apply  if  only  '^a  few  shares,  not  exceeding  ten," 
were    wanting. 

Some  of  the  authorities,  in  one  form  and  another, 
make  an  exception  to  the  general  rule,  and  say,  in 
substance  and  effect,  that  rescission  for  fraud  may 
be  allowed  in  a  given  case,  upon  condition  that  the 
defrauded  party,  who,  in  good  faith  and  before  dis- 
covery of  the  fraud,  disposed  of  a  part  of  the  prop- 
erty received  by  him  in  the  transaction,  shall  pay 
full  compensation  for  the  part  disposed  of,  and  re- 
store the  balance  in  si)ecie.  Kerr  on  F.  &  M. 
(Bump's  Ed.),  .336;  Maturhi  v.  Fredinnick^  10  Law 
Times,  N.  S.,  331  (S.  C,  13  Morrison's  Mining 
Reports,  15);  Ilennlnger  v.  Ileald^  29  At.  R.,  191; 
Warville   on   Vendors,    Sec.    30. 

We  agree  to  the  soundness  of  that  exception,  and 
think  it  should  be  applied  when  it  is  clear  that 
complete  justice  can  be  done  thereby.  This,  how- 
ever, is  not  a  case  for  the  application  of  that  ex- 
ception. The  allegation  that  complainant  disposed  of 
the  "few  shares'"  not  tendered  back,  before  he  be- 
came aware  of  the  frauds  complained  of,  is  not  suf- 
ficient, of  itself,  to  take  the  case  out  of  the  general 
rule,  even  upon  the  theory  that  only  those  **few 
shares''  are  lacking  in  his  offer  of  restoration.  To 
bring  himself  within  the  exception,  he  should  have 
disclosed,    additionally,   all    the   material   facts  with   re- 
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spect  to  his  disposition  of  those  '^few  shares;'' 
such,  for  instance,  as  the  price  received,  the  time 
and  place  of  sale,  the  name  of  the  purchaser,  what 
particular   shares   they   were,    etc. 

Moreover,  if  that  allegation  were  sufficient  to 
justify  a  relaxation  of  the  general  rule  as  to  those 
'*few  shares "  (and  we  say  again  that  it  is  not),  it 
certainly  cannot  be  so  as  to  the  $6,350  to  $12,050 
of  other  stock,  which,  it  has  been  seen  from  other 
parts  of  the  bill,  he  does  not  offer  to  return. 
There  is  no  allegation  that  he  disposed  of  that  stock 
before  he  discovered  the  fraud,  nor,  indeed,  that  he 
has   disposed   of   it   at   all.  - 

The  other  allegation,  that  the  whole  276  shares 
were  fraudulently  issued,  and  of  no  value,  does  not 
justify  rescission  without  a  return  of  .the  stock,  when 
it  clearly  appears,  as  it  does  from  other  parts  of 
the  bill,  that  said  stock  must  have  had  some  value; 
that  complainant  received  a  stock  dividend  upon  it, 
and  has  sold  and  not  reclaimed  part  of  it.  More 
neetl    not   be   said   in   reference   to   the   original    bill. 

By  his  amended  bill  complainant  sought  to  strike 
from  his  original  bill  pages  3  to  12,  which  con- 
tained the  allegations  from  which  it  appeared,  in 
the  manner  already  detailed  herein,  that  the  276 
shares  received  by  him  from  the  defendant  were 
mostly  of  the  denomination  of  $100  each,  and  rep- 
resented, in  the  aggregate,  from  $22,600  to  $26,300 
of   stock   at   par   value. 

It  was   also   sought  by  the   amended   bill   to   strike 
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from  the  original  l)ill  pages  16  to  21,  on  which 
was  given  a  history  of  the  exchange  of  property 
l)etween  complainant  and  defendant,  of  defendant's 
alleged  fraud,  and  of  complainant's  demand  for  a 
cancellation   of   the   trade,    etc. 

Other  allegations,  some  of  them  radically  different 
from  those  covering  the  pages  mentioned,  were  in 
the  amended  bill  presented  instead  of  those  desired 
to  be  stricken  out.  By  the  substitution  proposed  in 
the  latter  instance  it  was  made  to  appear,  by  dis- 
tinct allegation,  that  the  276  shares  received  by 
complainant  were  of  the  par  value  of  ^50  each, 
representing,  in  all,  only  §13,800  of  stock;  and, 
further,  that  '*the  285  shares  tendered  to  the  de- 
fendant were  the  identical  stock  exchanged  by  de- 
fendant with  the  complainant  for  said  house  and  lots, 
with  stock  dividend  added  thereto."  The  prayer 
was  for  rescission  primarily,  as  in  the  original  bill, 
and  for  damages  in  the  alternative.  Both  bills 
were   sworn   to   by   the    complainant. 

Obviously,  the  amended  bill  was  intended  to  in- 
troduce an  alternative  prayer,  as  well  as  to  cure 
defects  pointed  out  by  the  demurrer  to  the  original 
bill.  The  alternative  prayer  was  clearly  allowable, 
being  in  no  sense  inconsistent,  but  in  harmony,  with 
the  primary  prayer.  It  introduced  no  conflicting 
theory,  gave  no  different  coloring  to  the  alleged 
conduct  of  the  defendant,  was  based  on  precisely 
the   same   allegations. 

The   primary   prayer   was    for    rescission,    upon   the 
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ground  of  fraud;  the  alternative  prayer  was  for  dam- 
ages, upon  the  same  ground.  The  former  sought  the 
fullest  relief  that  a  Court  of  Equity  could  grant  in 
any  case,  the  latter  asked  a  more  limited  relief  if 
the   fullest   relief   could   not   be   granted. 

By  the  prayer  of  the  amended  bill  the  complainant, 
in  effect,  said:  The  defendant  has  defrauded  me,  and 
on  account  of  his  fraud  I  ask  rescission;  but,  if  I 
am  not  entitled  to  that,  because  not  al^le  to  restofe 
all  1  received  from  him,  or  for  any  other  reason, 
then,  on  account  of  the  same  fraud,  I  ask  that  he 
be  compelled  to  make  me  whole  by  the  payment 
of  such  damages  as  the  law  allows  in  such  a  case. 
Such  a  prayer,  if  made  upon  sufficient  allegations, 
would  authorize  the  granting  of  either  the  one  relief 
or  the  other,  according  to  the  facts  developed  on  the 
hearing.      1  Pomeroy's  Eq.  Jur.,  p.   24:6^  and  citations. 

Pretermitting  all  questions  with  respect  to  the  suffi- 
ciency or  insufficiencv  of  the  case  made  bv  the 
amended  bill  in  either  asi)ect  thereof,  we  are  of  the 
opinion  that  it  was  properly  stricken  from  the  tiles, 
because  accompanied  by  no  excuse  for,  or  explana- 
tion of,  the  positive  antagonism,  conflict,  and  con- 
tradiction between  it  and  the  original  bill  in  some 
of  their  most  material  and  vital  allegations.  A  party 
will  not  be  allowed  the  benefit  of  such  amendatory 
pleading  without  specifically  showing  some  inadvert- 
ence or  mistake  in  the  original  pleading,  and  giving 
full  and  satisfactory  reason  therefor,  and  for  the 
change  desired   to    be   made.       This   requirement  is  the 
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more  im{)erative — indeed,  it  is  absolute — when,  as  in 
this  case,  both  pleadings  are  sworn  to  by  the  party 
presenting   them. 

Affirm   the   decree   of    the   Court   of   Chancery   Ap- 
peals  for   the   reasons   herein   stated. 
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Railroad   ^^    Stoneciphp:r. 
{Kno,rr!lh\       September    24,    1895.) 

1.  Railboads.     LUtbUUy  for  killing  stock  upon  unfenced  t)'(u:k  nhso- 

lute. 

That  an  eng-ineer  of  a  train  could  not,  even  by  the  use  of  the 
greatest  diligence,  have  avoided  killing  stock  on  the  track, 
does  not  defeat  or  diminish  the  liability  of  the  company  under 
Acts  1891,  Chapter  101,  for  its  failure  to  fence  its  track  in  the 
open  country,  where  the  accident  occurred.     (Pasty  pp.  312-314.) 

Act  construed:  Acts  1891,  Ch.  101. 

Cases  cited  and  approved:  Railroad  v.  Russell,  92  Tenn.,  108; 
Railroad  v.  Crider,  91  Tenn.,  489;  Railroad  v.  Sadler,  91  Tenn., 
.508;  Railroad  v.  Hughes,  94  Tenn.,  450. 

2.  Supreme  Court.     Will  not  reverse  for  exclusion  of  tvUness'  answer, 

when. 

This  Court  will  pot  reverse  for  refusal  of  lower  Court  to  allow  a 

witness  to  answer  pertinent  questions  propounded  to  him,  un- 

,less  the  bill  of  exceptions  shows  what  answers  he  would  have 

made  if  permitted  to  testify,  and  that  such  answers  would  have 

been  comi>etent  and  material.     {Post,  pp.  314,  315. ) 

Cases  cited  and  approved:  Telegraph  Co.  i\  Barnes,  ante,  p.  271; 
State  V.  Turner,  6  Bax.,  203;  Holmark  v.  Molin,  5  Cold.,  '484; 
Truslow  V.  State,  ante,  p.  189. 

3.  Verdict.     For  killing  stock  supported  by  the  evidence,  when. 

A  verdict  against  a  railroad  for  killing  plaintiff's  stock  is  suffi- 
ciently supported  by  proof  showing  (1)  that  the  stock  was 
killed  by  a  "  moving  train  or  engine  or  cars  "  of  defendant,  (2) 
that  the  collision  occurred  on  an  unfenced  track  in  the  open 
country,  (3)  the  value  of  the  animals  killed.    {Post,  pp.  315,  316.) 

Case  cited:  Railroad  v.  Hughes,  94  Tenn.,  450. 

4.  Same.     Contrary  to  charge  of  Court. 

An  objection  that  a  verdict  is  contrary  to  the  charge  of  the  Court 
is  practically  the  same  as  an  objection  that  it  is  contrary  to  the 
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evidence,  where  it  assumes  that  the  Court's  charge  was  correct. 
(Poftty  p.  316.) 


FROM     MORGAN. 


Appeal  in  error  from  Circuit  Court  of  Morgan 
Countv.       S.    A.    RoDGERS,    J. 

Lewis  Shepherd  and  Sam  Epps  Young  for  Rail- 
road. 

Wright   &   Wright   for   Stonecipher. 

Caldwell,  J.  E.  T.  Stonecipher  In-ought  this 
action  to  recover  damages  from  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  for  kill- 
ing a  t«am  of  horses  on  its  unfenced  track.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$300,  and  the  Court  pronounced  judgment  for  that 
amount,  and  all  costs.  The  defendant  appealed  in 
error. 

Stonecipher  owned  two  horses,  which  he  used  in 
hauling  cross-ties  to  the  road  of  the  defendant.  On 
June  18,  1892,  after  unloading  his  wagon,  he  started 
to  the  villa2:e  of  Sunbricjiit.  Beinof  overtaken,  on 
the  way,  by  a  rain  and  hail  storm,  he  alighted 
from  his  wagon,  hitched  his  team  to  a  rail  fence, 
and  went  into  a  neighl>or's  l)arn  for  shelter.  When 
the    storm    was    over    he    discovered    that    his    horses 
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had  ''broken  loose"  and  gone  away  with  his  wagon. 
Following  some  distance  in  the  direction  they  had 
gone,  he  found  a  part  of  his  wagon  in  a  lane  lead- 
ing toward  the  railroad;  and,  still  pursuing,  he  soon 
observed  wagon  tracks  near  the  railroad,  and,  further 
on,  one  or  two  hundred  yards,  he  found  his  horses, 
both  mangled  and  dead,  one  on  each  side  of  the 
roadbed,  and  the  remnant  of  his  wagon  near  by. 
The  animals  were  stricken  and  killed  by  a  south 
bound  freight  train  while  being  operated  and  run 
by  the  defendant  railway  company  upon  its  unfence<l 
track,  in  Morgan  County,  Tennessee,  and  the  place 
of  the  collision  was  in  the  open  country,  away  from 
any   station,    town,    city,    street,    or   public   highway. 

Three  grounds  of  error  in  the  judgment  below 
have  been  assigned  by  counsel  for  the  railway  com- 
pany. 

Fir^t. — It  is  insisted  that  the  Court  committed 
error  in  refusing  to  permit  the  witness,  Clark,  who 
was  fireman  on  the  colliding  locomotive,  to  answer 
the  questions  w^hether  or  not  it  was  possible  for  the 
engineer  to  stop  the  train  and  avoid  killing  the 
horses,  after  they  could  have  been  seen  on  the  track 
by  him,  and  what  the  engineer  did,  in  fact,  do  to 
alarm    the   horses   and   to   stop    the   train. 

There  are  two  distinct  reasons  whv  that  action  of 
the  trial  Judge  is  not  reversible.  (1)  The  (|uestions 
asked  were  not  competent,  relevant,  or  material  in 
this  suit.  The  horses  were  killed  in  this  State,  upon 
an  unfenced  track,  bv  a  movin<y  train  of  the  defendant 
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railway  company.  That  l)eing  true,  the  defendant  was 
liable,  by  the  terms  of  Section  2,  Chapter  lOl,  Acts 
of  1^1)1,  for  the  value  of  the  horses,  without  any 
reference  to  what   the  en":ineer    in  charsre  of   the  loco- 

I 

motive  did  do,  or  could  have  done,  to  stop  the  train 
and  prevent  a  collision.  RuHrfMid  v.  BmHellj  1)2 
Tenn.,  108;  Railroad  v.  CrUhr,  91  Tenn.,  489; 
RiiUrond  V.  Sadler^  Ih.^  50tS;  Rati  road  v.  Hughes^ 
94  Tenn.,  450.  He  may  have  done  all  in  his  power 
and-  ])een  unable  to  prevent  the  accident,  or  he  may 
have  done  nothing,  with  ample  means  of  prevention 
readily  at  hand,  and  in  either  case  the  liability  of  the 
defendant  would  be  precisely  the  same.  The  killing 
having  occurred  upon  an  unfenced  track,  the  defendant 
can  neither  avoid  nor  diminish  liability  by  showing 
even  the  greatest  diligence  on  the  part  of  those  in 
charge  of  the  train.  (2)  The  bill  of  exceptions  fails  to 
show  what  answers  the  witness  would  have  made  if 
allowed  to  respond  to  the  questions  propounded  to 
him.  In  the  absence  of  such  showing,  this  Court 
cannot  know  what  responses  he  would  have  made  if 
permitted  to  speak,  and  will  not  undertake  to  review 
the  action  of  the  lower  Court  in  directing  him  not 
to    respond. 

To  reverse  a  trial  Judge  for  refusing  to  let  a 
witness  answer  competent  questions,  the  complaining 
party  must  show  from  the  bill  of  exceptions  what 
the  witness  would  have  said  if  permitted  to  answer, 
and  it  must  further  appear,  as  a  matter  of  law,  that 
the    testimony   offered    wa«    competent    and    material. 
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Wejutem  Union  Telegraph  Ck>.  v.  Barnes^  arite^  p. 
271;  State  v.  Turner^  6  Bax.,  203;  Uohnark  v. 
^[ol'u},    5    Cold.,    484. 

What  the  witness  would  say  can  be  ascertained 
for  the  bill  of  exceptions,  without  prejudice  to  either 
party,  by  sending  the  jury  out,  and,  in  their  absence, 
taking  his  answers;  or  the  Court  and  counsel  can  in 
some  other  way  learn  and  let  the  bill  of  exceptions 
show  what  the  testimony  would  have  been.  Trusl^nio 
V.  Stat^,  ante,  p.  189  (S.  C,  31  S.  W.  R.,  989). 
This  Court  has  prescribed  no  particular  mode  by 
which  it  shall   be   done. 

Secondly, — It  is  insisted  that  there  is  no  evidence 
to  sustain  the  verdict.  To  entitle  a  plaintiflf  to  re- 
cover in  a  case  like  this,  it  is  only  incumbent  on 
him  to  establish  three  things  by  proof:  (1)  That  his 
horses  were  killed  by  the  '*  moving  train  or  engine 
or  cars"  of  the  defendant,  (2)  that  the  collision  oc- 
curred upon  an  unfenced  track  in  this  State,  and 
(3)  the  value  of  the  animals  so  killed.  Acts  1891, 
Ch.  101,  Sec.  2.'  All  of  these  are  abundantly 
shown  in  this  case,  the  first  two  by  witnesses  of 
both  parties  and  by  admission  of  defendant  in  open 
court,  and  the  third  by  the  plaintiff  and  two  other 
witnesses  called  by  him.  The  plaintiff  says  his 
horses  were  worth  *' about  ^350,"  and  the  other 
two  witnesses  say  they  were  worth  $300.  The  ver- 
dict is   for   the   latter    sum. 

It  is  well  to  remark,  in  this  connection,  that  the 
conditions   mentioned    in    the    recent    case   of   Railroad 
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V.  lluglu'x^  94  Tenn.,  450,  under  which  the  fencing 
statute  cited  above  does  not  apply,  do  not  exist  in 
this  case,  for,  as  already  seen,  the  place  of  the  col- 
lision was  in  the  open  country,  away  from  any  sta- 
tion,   town,    city,    street,    or   public   highway. 

llilrdhj. — It    is    insisted    that    the    verdict    is   con- 
trarv   to   the   charge   of   the   Court. 

This  objection  is  practically  the  same  as  that  last 
considered — that  is,  that  there  is  no  evidence  to  sus- 
tain tlie  verdict.  If  the  Court  charged  the  jury 
correctly  (as  this  objection  assumes  that  he  did),  and 
the  verdict  is  contrary  to  the  charge,  then  the  ver- 
dict is  not  supported  by  the  evidence;  it  is  not  the 
verdict  that  shoidd  have  been  rendered  under  the 
law  when  pro[X3rly  applied  to  the  evidence,  and, 
consecjuently,  is  not  sustained  liy  the  evidence.  The 
objection  l)eing  the  same  in  legal  contemplation,  it 
is  met  ])y  the  same  answer — the  verdict  is  abun- 
dantlv    sustained    by    the  evidence. 

Affirmed. 
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Gray  r.  State. 
{Kito.rr;ne,       September    26,    1895.) 

1.  Notice.     Of  motion  agaiiuft  County  Trimtec  and  sureties. 

Notice  of  motion  for  judgment  against  a  County  Trustee  and  the 
sureties  on  his  official  bond  is  not  required  to  be  given  five  days 
before  the  first  day  of  the  term  at  which  the  motion  is  made, 
but  only  five  days  before  the  motion  is  to  be  entered,  under  M. 
&  V.  Code,  ^.  801,  requiring"  five  days'  notice  of  motion  for  judg- 
ment against  an  officer  and  the  sureties  on  his  bond,  and  the 
cause  stands  for  trial  at  the  term  of  citation.     (Po-sU  p.  318.) 

Code  construed:   ^801  (M.  «fe  V.). 

2.  Pkactice.     Takiny  (tccount  by  Judye. 

The  taking  of  an  account  and  the  obtaining  of  the  necessary  dat^i 
therefor  by  the  trial  Judge  himself,  instead  of  referring  the 
matters  to  a  special  commissioner,  is  not  cause  for  reversal  if 
the  merits  of  th^e  case  have  been  reached.     {Post,  p.  319. ) 

3.  Coi'XTY  Trustee.     LUthlllty  on  bonds. 

Neither  a  County  Trustee  nor  the  sureties  on  his  official  bond  can 
be  required  to  account  for  any  tax  for  which  the  former  may 
have  been  delinquent  prior  to  the  year  when  he  entered  upon 
his  duty  under  the  bond  in  a  proceeding  by  motion  for  judg- 
ment against  them  on  the  bond  for  such  year.  {Post,  pp.  31i)- 
:m.) 


FROM     CAMPBELL. 


Appeal  in  error  from  the  Circuit  Court   of   Camp 
bell  County.      W.    R.    Hicks,    J. 

D.    K.    Young   and   Reid   &    Powers  for   Gray. 

J.    E.    Johnson   and   C.    J.    Sawyer   for    State. 
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Wilkes,  J.  This  is  a  motion  aprainst  Gray,  as 
Trustee  of  Camphell  County,  and  the  sureties  on 
his  official  bond,  for  amounts  allcge<l  to  l>e  in  de- 
fault to  the  coutity  on  various  funds  for  the  year 
1892.  There  was  judgment  in  the  Circuit  Court 
for  an  aggregate  sum  of  $11,469.26,  including  in- 
terest and  penalties,  a  portion  of  which  was  for 
county  revenue  proper,  a  part  highway  revenue,  and 
the  remainder  school  revenue.  The  defendants,  hav- 
ing moved  for  a  new  trial  and  been  refused,  ap- 
pealed  to   this   Court,    and   have   assigned   errors. 

It  is  insisted  that,  the  notice  that  motion  would 
be  made  having  been  given  during  the  term  of  the 
Court,  and  fixing  a  day  of  the  term  then  pending, 
it  was  either  void  and  insufficient  or  the  case  would 
not  stand  for  trial  until  the  succeeding  term  of  the 
Court.  This  insistence  is  not  well  taken.  The  no- 
tice >yas  given  more  than  five  days  before  the  day 
upon  which  the  motion  was  to  be  entered,  and  this 
is  sufficient.  Such  notice  is  not  process,  and  does 
not  require  to  be  served  five  days  l>efore  the  first 
dav  of  the  term  at  which  the  motion  is  made,  but 
only  five  days  l)efore  motion  is  to  be  entered.  It 
then  stands  for  trial  at  that  term,  unless  good  cause 
for  continuance  is  shown.  An  application  was  made 
for  continuance  in  this  case,  supported  by  affidavit, 
but  it  was  denied,  and  we  think  proper  grounds  for 
continuance  were  not  laid,  and  there  was  no  abuse 
of  the  trial  Judge's  discretion  in  refusing  the  con- 
tinuance. 
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It  is  said  the  trial  Judge  erred  in  not  referring 
the  matters  involved  to  a  special  commissioner,  to 
state  an  account  and  make  a  report.  When  it  ijs 
necessary  to  state  an  account,  and  obtain  data  upon^ 
which  to  base  it,  this  is  a  proper  practice.  If, 
however,  the  trial  Judge  sees  proper  to  take  upon 
himself  the  extra  labor  of  stating  -  the  account  and 
obtaining  the  necessary  data  therefor,  it  is  not  a 
matter  for  which  this  Court  would  reverse,  if  the 
merits   of    the   case   have   been   reached. 

In  ascertaining  the  liability  of  the  defendants  in 
this  cause  the  trial  Judge  took  the  books  of  the 
Chairman  of  the  County  Court,  and  mainly  from 
these  arrived  at  the  debits  and  credits  to  which  the 
Trustee   was   entitled. 

It  appears  from  the  copies  of  the  books  in  the 
transcript,  and  from  the  statement  of  the  Chairman, 
that  the  books  had  })een  kept  in  such  way  as  to 
show  a  continuous  running  account  from  1888  to 
1893,  bringing  forward  each  year  the  balance  from 
the  year  preceding,  and  not  keeping  separate  the 
revenue  collected  in  each  special  year  and  paid  over 
during  that  particular  year,  and  making  no  distinc- 
tion between  diflferent  terms  of  office  nor  the  bonds 
covering  each  term.  The  Chairman  of  the  County 
Court  says,  in  a  statement  explanatory  of  his  books: 
**The  only  way  I  can  hold  Gray  liable,  or  show 
hira  behind  with  the  school  fund  for  1892,  is  bv 
carrying  forward  the  sum  of  $8,00)2.32^  from  the 
school   account   for   the   year    1891,    as    shown   on   my 
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books.  The  same  is  true  as  to  the  hijrhway  taxes." 
The  l>alance  carried  forward  on  tliat  account  seems 
to    l)e    ?8, 791.591. 

The  Chairman  further  states  that  in  the  monthly 
settlements  made  l)y  Gray,  the  Trustee,  he  did  not 
indic^ate  what  year  the  payments  should  be  placed 
uj)on,  and  he  thereupon  entered  them  so  as  to  close 
up   the   old    ])alanee. 

The  notice  in  this  case  is  to  the  effect  that 
motion  will  l>e  made  against  the  TiHistee  and 
the  sureties  on  his  bond  for  1S92,  and  is  dated 
October  2,  1893;  and  the  motion,  as  entered,  is 
for  county  revenue  proper,  school  revenue,  high- 
way revenue,  si)ecial  tax  and  jail  revenue,  all  due 
the  county  of  Campl)ell  for  the  year  1S92,  and  ag- 
gregating 1^10,336.23.  The  judgment  pursues  the 
motion,  and  assumes  to  give  judgment  for  the  de- 
linquent taxes  for  1892,  but  it  is  evident  that,  in 
order  to  arrive  at  this  amount,  the  balances  brought 
forward  from  1891,  as  before  stated,  are  charged 
up  to  the  Trustee  on  the  account  for  1892.  This 
is  palpa])le  error,  even  as  against  thfe  Trustee,  who 
had  no  notice  that  he  would  be  proceeded  against 
for  taxes  delinquent  prior  to  1892,  and  more  so 
against  the  sureties  on  the  several  bonds,  who  only 
gave  the  bonds  on  which  they  are  sought  to  be 
held    liable   in    Septeml)er,    1892. 

We  can  see  no  ground  upon  which  the  siu-eties 
can  be  held  liable  for  taxes  which  the  Trustee  had 
collected   during   a    previous   term,    and   for   which   he 


SEPTEMBER  TERM,   1.S95.  321 

Gray  v.  State. 

api^ars  to  have  been  delinquent  when  he  entered 
upon  this  last  term>  in  September,  1892,  and  gave 
the    l)onds   now   in   question. 

Under  the  notice  and  motion  as  made,  and  the 
conditions  of  the  bonds  as  set  out,  neither  the  Trus- 
tee nor  his  sureties  could  be  required,  in  this  cause, 
to  account  for  any  tax  for  which  he  may  have  been 
delinquent  prior  to  1892,  when  he  entered  upon  his 
duty  under  said  bonds,  and  •  they  are  only  liable  for 
such  funds  as  the  Trustee  received  or  should  have 
received  after  the  giving  of  said  bonds,  and  the 
Trustee's  induction  into  office  thereunder,  less  such 
amounts  of  the  taxes  thus  collected  as  mav  have 
lieen  paid  over  to  the  Chairman  of  the  County 
Court  or  other  proi)er  receiving  officer,  out  of  the 
taxes  thus  collected,  and  the  accounts  should  have 
been   so   stated. 

The  judgment  of  the  Court  below  is  reversed, 
and,  there  not  being  in  the  recprd  proper  data  from 
which  to  state  the  account  as  herein  indicated,  the 
cause  will  be  remanded,  and  a  correct  and  proper 
account   will   be   stated    as   herein   directed. 

It  does  not  follow  that  if  there  is  a  default  prior 
to  the  year  1892,  on  the  part  of  the  Trustee,  he 
may  not,  in  a  proper  proceeding,  be  held  liable  there- 
for, together  with  the  sureties  who  were  from  time 
to  time  upon  his  bonds,  and  liable  for  his  defaults 
occurring   while   on   such    bonds. 

The  costs  of  the  appeal  will  be  paid  by  the 
county  of   Campbell. 

21—11  p 
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Cowan,   McClung  &  Co.   r.  Donaldson. 

{KtwxvUh.     September  26,   1895.) 

1.  Statutk  of  Limitations.     Of  ten  yearn. 

A  suit  upon  a  judgment  rendered  November  20,  1883,  is  not  barred 
by  the  ten  years*  statute  of  limitations  if  it  is  commenced  No- 
vember 20,  1893,  under  Code,  ?46  (M.  &  V.),  providing  that  the 
time  within  which  any  act  is  to  be  done  shall  be  computed  by 
excluding  the  first  and  including  the  last  day.  {Post,  pp,  323- 
32o.) 

Code  construed:  i  46  (M.  &  V.);  J  48  (T.  &  S.). 

Case  cited  and  approved:  Elder  r.  Bradly,  2  Sneed,  247. 

2.  Same.     Suit  in  equity  commenced  ho  oh  to  arrest,  when, 

A  suit  in  equity  is  commenced  so  as  to  arrest  the  running  of 
statutes  of  limitations  from  the  date  of  filing  bill,  although 
the  prosecution  bond  may  not  be  executed  until  afterwards. 

{Post,  p.  :rJ5.) 

Code  construed:  §§  5055,  5130  (M.  &  V.);  J|  4312,  4387  (T.  &  S.). 
Case  cited  and  approved:  Montgomery  v.  Buck,  6  Hum.,  416. 

3.  Same.     Same. 

A  suit  in  equity  is  commenced  so  as  to  arrest  the  running  of 
statutes  of  limitations  from  the  date  of  filing  bill,  and  not  from 
date  of  issuance  of  process.     {Post,  p.  32f>.) 

Case  cited  and  approved:  Collins  v.  Insurance  Co.,  91  Tenn.,  432. 

4.  CiiANCKKY  Practice.     Motion  to  dismiss  proper,  when. 

Objection  that  suit  was  instituted  without  cost  bond,  must  be 
made  by  motion  to  dismiss,  and  is  waived,  if  submitted  with  a 
demurrer,  and  the  bond  is  given  before  the  demurrer  is  acted 
upon.     {Post,  p.  31*.").) 

5.  Same.     Final  decree  proper,  when. 

Decree  final  is  properly  entered  upon  the  overruling  of  a  de- 
murrer to  the  bill,  where  defendant  interposes  no  answer  and 
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does  not  ask   for  further  time  to  make  defense.     (Post,  p. 
326.) 

Case  cited  and  approved:  Ross  ?^.  Meek,  93  Tenn.,  666. 


FROM   LOUDON. 


Appeal  from  Chancery  Court  of  Loudon  County. 
H.  B.  Lindsay,  Ch. 

Chambers,  McQueen  &  Nichols  for  Cowan,  Mc- 
Clung   &   Co. 

J.  E.  Cassady  and  Smithson,  Houk  &  Austin  for 
Donaldson. 

Wilkes,  J.  Complainant  obtained  confessed  de- 
crees against  J.  H.  Donaldson,  Jr.,  as  administrator 
of  J.  H.  Donaldson,  Sr.,  November  20,  1883,  in 
Chancery  Court,  Loudon  County,  one  for  $2,253.36 
and  one  for  $1,355.46.  The  latter  has  been  paid, 
and  November  20,  1893,  a  bill  was  filed  in  the  same 
Chancery  Court  at  Loudon  against  J.  H.  Donaldson, 
Jr.,  and  D.  A.  Humphreys,  administrator  (le  honi^  non 
of  J.  A.  Donaldson,  Sr.,  for  a  new  judgment  on 
the  former.  No  cost  bond  was  executed  on  the  day 
the  bill  was  filed,  and  not  until  March  28,  1894. 
Process  was  issued,  however,  on  November  21,  1893, 
and  served  December  11,  1893.  On  February  1, 
1894,- J.  H.  Donaldson  filed   an   aflSdavit   to   the  effect 
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that  DO  co>t  Uiri'I  had  tieen  execiittnl.  an.i  aske«l  that 
the  i:skiiM*  \te  <li>mi!s>e<L  On  same  «lav  he  filed  de- 
murrer,  a'--iprninir  as  grounds  that:  Fir<t,  the  action 
wa**  J/arre^l  bv  the  ten  vears'  t^tatute  of  limitations 
an  to  suits  on  judgment*,  <Iecree>,  etc.  Second  and 
third,  that  the  proper  reme<ly,  if  not  so  haired,  was 
by  W.  ^/.  and  not  by  suit.  Fourth,  l)ecause  no  cost 
lK>nd  was  «riven  when  the  bill  was  filed,  and  the  suit 
was  not  conimence<l  till  it  was  filed,  March  2*^,  1894. 
This  ground  of  demurrer  states  that  it  is  filed  as  a 
plc^  Up  dismiss  the  bill,  and  sustaineil  by  the  affi- 
rlavit  referred  to,  and  aske<l  to  lie  taken  as  proof 
of  the  facts  stated.  Fifth,  l)ecause  the  bill  was  not 
file<l  until  November  21,  1S93,  and  hence  was  barreti, 
)>einjr   ten    rears   and    ten    davs   after   original   decree. 

The  Chancellor  overruled  this  demurrer,  and  gave 
judgment  for  the  amount  of  the  original  decree  and 
interest,  and  defendant,  Donaldson,  appealed,  and  as- 
signed as  errors  the  refusal  of  the  Chancellor  to  sus- 
tain the  first,  fourth,  and  fifth  grounds  of  demurrer, 
and  l>ecause  he  proceeded  at  once  to  enter  judgment 
final.  The  cause  has  been  heard  })v  the  Court  of 
Chancery  Appeals,  and  the  decree  of  the  Chancellor 
aflirmed,  and  appeal  is  prayed  to  this  Court.  No 
errors  are  assigned  to  the  action  of  the  Court  of 
Chancery  Appeals,  but  the  entire  case  is  submitted 
to  this  Court  uix)n  the  original  record,  assignment  of 
errors,  and  briefs  of  counsel,  and  the  opinion  and 
finding   of   the   Court   of   Chancery   Api^eals. 

Waiving  the  questions   of    practice  involved,    ae    no 
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objection  bas  been  made  to  the  manner  of  proceed- 
ing, we  think  the  errors  assigned  are  not  well 
taken,  and  the  decree  of  the  Ckancellor  and  Court 
of    Chancery   Appeals   is   aflSrmed,    with   costs. 

Decree  having  been  rendered  November  20,  1883, 
a  suit  upon  it  is  in  time  if  brought  November  20, 
1893,  under  §  46  of  the  Code,  which  provides  that 
the  time  within  which  any  act  is  to  be  done  shall 
be  computed  by  excluding  the  first  and  including  the 
last  day.       See,  also,  Elder  v.  Bmdly^  2  Sneed,   247. 

The  suit  was  commenced  within  the  statute  when 
the  bill  was  filed,  even  though  the  cost  bond  was 
not  executed  until  afterwards.  Code,  §  5055  (M. 
&   v.);    Montgomei^y   v.    Back\    6    Hum.,    416. 

The  directions  of  the  statute  as  to  taking  bond, 
issuing  process,  entering  upon  rule  docket,  etc.,  are 
mandatory  to  the  Clerk,  but  do  not  affect  the 
question  of  the  commencement  of  the  suit,  and  may 
be  enforced  or  corrected  at  any  time,  on  motion. 
Sec.  5130  (M.  &  V.)  Code.  Itesides,  the  proper 
manner  of  raising  the  question  is  not  by  demurrer, 
but  by  motion  to  dismiss,  and  it  is  not  proper 
practice  to  submit  such  motion  along  with  a  de- 
murrer, as  the  filing  of  the  latter  waives  the  former. 
It  does  not  appear  that  the  motion  or  plea  to  dis- 
miss was  ever  called  up  for  separate  action,  but  was 
heard,  if  at  all,  along  with  the  demurrer.  The 
cost  bond  in  this  cause  was  executed  before  the  de- 
muiTer  was  acted  upon,  and  the  defect,  if  any, 
cured. 
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The  fifth  ground  of  demurrer  states  that  the  bill 
was  filed  Novem])er  21,  1893,  hut  this  is  not  borne 
out  by  the  record,  and  was  therefore  proj)erly  over- 
ruled. This  holding  is  not  in  conflict  with  the  case 
of  CofHnM  V.  The  Inxuraucc  Co.^  7  Pickle,  432, 
where  the  question  was  whether  the  suit  could  be 
considered  commenced  until  process  was  regularly 
issued,  and  the  Court  held  that  the  issuance  of 
process  was  not  a  prereijuisite.  The  demurrer  l>e- 
ing  overruled,  and  defendant  having  interposed  no 
^  answer,   nor  asked  for   further  time  to   make   drfense, 

it  was  not  error  to   render    judgment  final.       Bohh  v. 
jreel',    9    Pick.,    m(S, 


^  The    decree    of     the    Court    of    Chancery    Appeals 

and   of    the   Court   below   is   affirmed. 
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Cowan,  McClung  &  Co.  v.  Donaldson. 
{K^ioxville,       September    26,    1895.) 

ScPBEME  Court.     Practice  uiyon  affirmance  of  decree  of  Court  of 
Chancery  Appeals, 

Upon  affirmance  of  a  money  decree  rendered  by  the  Court  of 
Chancery  Appeals,  this  Court  will  enter  a  new  judgment  em- 
bracing the  amount  of  the  decree  affirmed,  with  interest  thereon 
from  the  date  of  its  rendition  to  the  date  of  its  affirmance  in 
this  Court. 


FROM     LOUDON. 


*^.i 


Appeal   from    Chancery   Court   of    Loudon   County.  ^ 

H.    B.    Lindsay,    Ch. 

Chambers,  McQueen  &  Nichols  for  Cowan,  Mc- 
Clung  &    Co. 

J.  E.  Cassady  and  Smithson,  Hour  &  Austin 
for   Donaldson. 

Wilkes,  J.  The  question  of  practice  presented  in 
this  case,  is  whether,  in  case  of  affirmance  of  a  de- 
cree or  judgment  of  the  Court  of  Chancery  Api)eals, 
judgment  shall  be  entered  in  this  Court  for  the 
amount  of  the  judgment  in  the  Court  of  Chancery 
Appeals,    to    bear    interest   from    the   date   of    its   ren- 
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dition  in  that  Court,  or  whether  a  new  judgment 
shall  be  entered  in  this  Court,  embracing  the  judg- 
ment of  the  Court  of  Chancery  Appeals  and  in- 
terest upon  it  from  the  time  of  its  rendition  to  the 
date   when   affirmed   in   this   Court. 

We  are  of  opinion  the  latter  is  the  proper  prac- 
tice, and  the  entry  submitted  being  in  accordance 
therewith,    it   will    be   entered   as   drawn. 
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Capps   r.    Groseclose. 

[Knoxvilh.     September    26,    1895.) 

Action.     Quaivtinn  meruit  does  not  lie. 

Recovery  on  quantujn  memit  cannot  be  had  for  services  rendered 
under  a  promise  that  plaintiff  should  be  compensated  in  certain 
property  when  he  reached  twenty-one  years  of  age. 


FROM     UNION. 


Appeal  in  error  from  the  Circuit  Court  of  Union 
County.      W.    R.    Hicks,    J. 

S.    J.    AiLOR  and   N.    Ailor  for   Capps. 

Coram    A  cuff   for   Groseclose. 

Wilkes,  J.  This  is  an  action  commenced  before 
a  Justice  of  the  Peace,  on  account  for  work  and 
labor  done  by  plaintiff  for  defendant.  On  appeal 
to  the  Circuit  Court,  this  cause  was  heard  by  the 
Judge  without  the  intervention  of  a  jury,  and  judg- 
ment was  rendered  for  the  plaintiff  for  !i>120  and 
costs,  and  defendant  has  appealed   and   assigned  errors. 

It  ap|)oars  that  plaintiff,  when  he  was  about  nine- 
teen   years    of    age,     wont    to    live    with    defendant. 
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who  was  a  farmer,  for  his  board  and  clotheB.  He 
remained  only  a  short  time,  and  went  away,  but 
soon  after  returned,  and  asked  to  be  taken  back. 
Three  witnesses  prove  that  defendant  agreed  that  he 
mitfht  come  back  on  the  same  terms  of  board  and 
clothes,  with  liberty  to  leave  whenever  he  saw  fit. 
Plaintiff  denies  this,  and  states  that  it  was  agreed 
that  when  he  reached  twenty-one  years  of  age  he 
was  to  have  a  horse,  bridle,  and  saddle,  but  the 
plaintiff  himself  proves  no  other  agreement  for  com- 
pensation except  this,  and  he  made  no  demand  for 
the  horse,  bridle,  and  saddle,  nor  does  he  sue  for 
them  or  their  value  in  this  action,  but  on  a  quuntioa 
mei^ult   for   services   rendered. 

It  is  evident  that,  on  defendant's  view  and  evi- 
dence,  plaintiff  cannot  recover,  as  he  was  to  have 
nothing  but  his  board  and  clothes,  which  he  has 
received;  nor  can  he  recover  upon  his  own  theory, 
since  he  fails  to  prove  any  agreement  or  promise  to 
pay  him  what  his  services  were  worth,  or  anything 
^xce])t  the  horse,  bridle,  and  saddle,  which  he  does 
not  sue  for,  and  which  defendant  denies  is  true. 
There  is,  therefore,  no  proof  of  any  promise  to 
compensate  plaintiff  upon  which  the  defendant  can 
l>e  held  liable,  and  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and,  having  been  heard 
))efore  the  Judge  without  a  jury,  the  judgment  will 
})c  rendered  here  that  should  have  been  ffiven  bv 
the  trial  Judge,  dismissing  this  suit  at  plaintiff's 
cost. 


t 
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Bank  v.  Brier. 
[KnoxrlU(\     September  26,    1895.) 

1.  General  Assionment.     What  is  not. 

A  conveyance  is  not  a  valid  general  assig'nment  for  the  benefit  of 
creditors  under  Acts  1881,  Chapter  121,  although  it  incorpo- 
rates, in  its  body,  lists  of  the  debtor*s  property  and  debts, 
which  fails  to  state  anywhere,  either  as  part  of  the  instrument 
or  in  the  affidavit  by  which  it  is  verified,  that  all  of  the  debtor's 
property  is  embraced  and  conveyed.     {Postj  pp.  332-33o.) 

Act  construed:  Acts  1881,  Ch.  121. 

Cases  cited  and  approved:  Scheibler  v.  Mundinger,  86  Tenn.,  689; 
Lookout  Bank  v.  Noe,  86  Tenn.,  22;  Hill,  Fontaine  &  Co.  v. 
Alexander  Bros.,  16  Lea,  496. 

2.  Fraudulext  Coxveyance.     Wliat  is. 

A  conveyance,  without  actual  fraud,  of  a  stock  of  goods  and 
other  property,  to  secure  a  debt  much  larger  in  amount  than 
their  value,  is  void  as  against  the  creditors  of  the  grantor, 
where  it  permits  the  latter  to  sell  the  goods  in  the  usual  course 
of  trade  until  the  maturity  of  the  debt,  subject  to  the  control 
of  the  trustee,  without  requiring  bond,  where  the  trustee's 
control  is  merely  nominal,  and  he  has  no  real  right  of  posses- 
sion until  after  the  debt  matures,  and  when  the  debtor,  in  the 
meantime,  changes,  replenishes,  and  deals  with  the  stock  of 
goods  as  he  chooses.     {Font.  pp.  335-338.) 

Cases  cited  and  approved:  Bank  v.  Ilaselton,  15  Lea,  23,3;  Bank 
V.  Ebbert,  9  Heis.,  153;  Lowenstein  Bros.  v.  Love,  16  Lea,  658; 
Doyle  V.  Smith.  1  Cold.,  20;  McCrasly  v.  Ilasslock,  4  Bax.,  1. 

3.  Samp:.     Vohl  in  /w/rt,  i^fid  in  toto. 

And,  in  such  case,  the  conveyance  is  void  not  only  as  to  the  stock 
of  goods,  but  as  to  the  other  property  of  whatever  nature  em- 
braced therein.     {Post,  p.  /W^.) 
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Cases  cited  and  approved:  Simpson  v.  Mitchell,  8  Yer.,  419;  Rich- 
mond V.  C'rudup,  Meig-s,  581;  Trabue  u  Willis.  Meig-s,  584. 


FROM    FENTRESS. 


Appeal  from  Chancery  C'Oiirt  of  Fentress  County. 
H.    M.    Webb,    Ch. 

Henderson  &  Jourolmon,  Welcker  &  Hudson, 
and    Denny   &   Curry   for   Complainants. 

Turner,  Young  &  Smith,  and  Young  Bros. 
for    Defendants. 

Wilkes,  J.  These  are  attachment  bills  (except 
that  of  Murray,  Dibrell  &  Co.,  which  is  a  cross 
bill),  consolidated  and  heard  together.  The  original 
bills  attach  a  stock  of  merchandise  and  certain  real 
estate,  and  attack  two  conveyances  of  the  same  made 
by  Brier,  on  the  ground  that  one  purports  to  be  a 
general  assignment  under  the  Act  of  1881,  Chapter 
121,  but  is  invalid  and  void  because  it  does  not 
comply  with  the  re(j[uirements  of  that  Act,  and  the 
other  on  the  ground  that  it  is  fraudulent  and  void 
in   law   and   fact. 

The  Chancellor,  in  the  Court  below,  held  both 
deeds  valid,  and  refused  to  grant  complainants  any 
relief  in  the  way  of  personal  judgments  for  their 
debts,    or    to.   set    aside    the    conveyances   and   subject 


SEPTEMBER  TERM,   1895. 


333 


Bank  v.  Brier. 


the  property  to  sale.  Murray,  Dibrell  &  Co.  tiled  a 
cross  bill,  seeking  to  enforce  their  rights  under  both 
the  general  and  the  sjxjcial  assignment.  •  Complain- 
ants in  the  original  ])ills  aj)i)ealed,  and  have  assigned 
errors. 

This  case  has  been  considered  by  the  Court  of 
Chancery  Appeals*  where  it  was  conceded  that  error 
had  been  committed  in  not  giving  the  personal  judg- 
ments asked  for,  and  the  controversy  has  narrowed 
down  to  the  questions  as  to  whether  the  convey- 
ances are  valid  uf)on  their  face  or  are  invalid  and 
void. 

The  Court  of  Chancery  Appeals  held  the  convey- 
ance which  purj)orted  tt)  l)e  a  general  assignment, 
invalid,  and  the  special  deed  of  trust  for  the  benefit 
of  Murray,  Dibrell  &  Co.  void,  and  reversed  the 
decree  of  the  Chancellor,  gave  personal  judgments 
for  the  debts  sued  on,  and  ordered  the  attached 
property  sold,  and  proceeds,  as  well  as  funds  in 
the  receiver's  hands,  applied  according  to  the  prior- 
ities of  the  ditf'erent  attachments,  and  remanded  the 
cause  for  the  execution  of  the  decree.  From  this 
decree  of  the  Court  of  Chancery  Appeals,  defendant. 
Brier,  and  Murray,  Dibrell  &  Co.  have  appealed  to 
this   Court. 

It  is  not  contended  that  the  assignment  tirst 
mentioned  is  a  special  one,  but  the  contention  is 
that  it  is  general,  and  in  substantial  compliance  with 
the  Act  of  1881,  Chapter  121.  The  conveyance 
has   no   separate    inventory   attached,    but    contains    in 
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its  l>ody  a  list  of  accounts,  judgments,  notes  on 
various  i>ersons,  a  storehouse  and  the  stock  of  goods 
in  it,  conveyed  subject  to  the  special  mortgage  given 
to  Murraj',  Dibrell  &  Co.,  and  subject  to  the 
homestead  right.  It  recites  the  names  of  })ersons  to 
whom  del)ts  are  owing,  and  the  amounts  said  to  l)e 
due,  and  further  states  that  the  conveyance  is  for 
the  l>enefit  of  all  creditors  named,  and  any  other 
who  mav  have  l)een  overlooked  in  makinc;  out  the 
inventory  hereto  attached.  The  deed  is  signed  by 
Brier  and  wife,  and  there  follows  an  affidavit,  as  fol- 
lows: 

''State   of   Tennessee,  i        Comes   H.   D.   Brier   and 
FcnfresH    Cmmty.         )  makes    oath     in     due    form 
of     law    that    the    facts    set    forth    in    the    fore<roin£r 
inventory    are  "true. 

''Signed,  Huberd   D.    Bbier. 

"Sworn   to   before   me   April    13. 

' '  Stephen   Lake.  ' ' 

An  impression  of  a  seal  ap{>ears,  with  this  in- 
scription: "Fentress  County,  Tennessee,  Stephen  Lake, 
Notarv    Public." 

There  is  no  other  attempt  at  an  inventory  than 
as  appears  in  the  body  of  the  instrument,  and  there 
is  no  statement  in  the  instrument  that  all  the  grant- 
or's property  is  covered  and  conveyed  l)y  the  deed, 
nor  that  there  is  a  full  and  complete  inventory  or 
schedule  of  the  same,  the  only  statement  lookino*  in 
this   direction    being    a    preamble    to   the    conveyance, 
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reciting  that  the  grantor  is  desirous  to  assign  his 
stock  in  trade  and  property  in  general  for  the  ben- 
efit  of   his   creditors. 

It  will  be  seen  that  the  oath  is  simply  to  the 
effect  that  the  facts  set  forth  in  the  inventory  are 
correct,  but  it  is  even  left  in  doubt  what  the  grantor 
means  by  this  language,  as  he  refers  to  his  list  of 
creditors  as  an  inventorv.  This  is  in  no  sense  a 
compliance  with  the  requirements  of  the  Act  of  1881, 
as  to  the  necessary  inventories  and  oaths  to  accom- 
pany a  general  assignment,  to  make  it  valid.  Sehelh' 
Ur  V.  Mandlnger^  2  Pick.,  689;  Loohmt  Bank  v. 
Noe,  2  Pick.,  22;  IIIU,  Fontaine  tfe  Co.  v.  Alex- 
amUr  Bros.^  16  Lea,  496.  And  the  deed  of  con- 
veyance must  1)0  held  invalid  as  a  general  assign- 
ment. 

The  special  conveyance  for  the  benefit  of  Murray, 
Dibrell  &  Co.  convevs  the  storehouse  and  stock  of 
goods  in  it  to  secure  a  debt  of  $717,  to  be  paid  in 
four  months  from  its  date.  It  provides  that  Brier 
is  to  continue  to  manage  and  control  said  stock  of 
goods,  subject  to  the  orders  of  J.  H.  Douglass, 
trustee,  and  as  his  agent,  imtil  the  debt  matures, 
and  the  goods  and  proceeds  of  same  are  to  be  kei)t 
in  stock,  unless  the  debts  are  paid,  till  the  debt 
matures,  when  Douglass  is  to  take  possession,  adver- 
tise and  sell  so  much  as  will  pay  the  debt  secured. 
In  the  answer  of  Murrav,  Dibrell  &  Co.,  thev  sav 
that,  after  the  said  deed  was  executed,  the  goods 
were   left   in   Brier's    possession,    and   he   continued   to 
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sell  the  goods  therein  conveyed,  and  to  buy  and 
place  in  stock  other  goods  of  like  character,  which 
were  mixed  with  the  other  stock  in  trade.  The 
goods  covered-  by  the  conveyance  were  valued  at 
some  jS2,5()0.  The  value  of  the  house  and  lot  does 
not   appear. 

In  the  case  of  B(UiJc  of  Rome  v.  JIaHeltoii  et  aL^ 
15  Lea,  233,  the  Court,  in  a  case  similar  to  this, 
uses  this  language:  '*So  far  as  appears,  the  purpose 
of  the  parties  in  executing  this  mortgage  was  to  se 
cure  a  valid  debt,  and  not  dishonestly  to  defraud 
other  creditors,  and  the  proi)erty  conveyed  did  not 
exceed  in  value  the  amount  of  the  debt.''  It  then 
refers  to  the  case  of  Jianl'  v.  Ehhert^  9  Heis.,  153, 
where  a  similar  deed  was  held  void,  because,  it  was 
Siiid,  ' 'Although  there  is  no  specific  intent  to  de- 
fraud any  particular  creditors,  and  no  actual  fraud 
in  fact,  yet,  the  debtor  being  allowed  to  remain  in 
possession  of  the  goods  without  l)ond,  there  were 
such  facilities  for  fraud  contracted  for  on  the  face 
of  the  deed,  that  it  must  be  held  to  be  wanting 
in  legal  good  faith.''  It  proceeds:  ''Any  convey- 
ance that  puts  the  property  of  the  debtor  in  the 
name  of  a  third  party,  so  far  as  the  legal  title 
goes,  and  leaves  it  in  his  possession  and  under  his 
control,  with  the  right  to  continue  to  use  it  in  trade, 
and  to  sell  and  disjwse  of  it  as  before  the  convey- 
ance, lacks  the  essential  element  to  sustain  such  con- 
veyance  as   against   the  creditor.'' 

The   case    of    Lowenfiteln    lima.     v.    Love^    16    Lea, 
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658,  is  directly  in  point,  and  the  Court  held  a  pro- 
vision similar  to  the  one  now  in  question,  fraud- 
ulent, upon  the  ground  that  it  was,  in  eflfect,  a  res- 
ervation for  the  benefit  of  the  vendor,  *'that  the 
business  was  to  be  prosecuted,  and  new  goods  from 
time  to  time  added  for  an  indefinite  period,  and  the 
trustee  was  autnorized  to  sell  the  goods  in  the  or- 
dinary course  of  business.  .  .  Such  a  provision, 
being  chiefly  for  the  benefit  of  the  assignor,  will  have 
tiie  effect  to  avoid  the  assignment."  Doyle  v.  Smithy 
1  Cold.,  20;  Tennessee  National  Bank  v.  Ehhert  db  Co., 
9  Heis.,  153;  McCrady  &  Co,  v.  Hasshck^  4 
Bax.,    1. 

In  the  case  at  bar,  we  have  goods  to  the  value 
of  $2,500,  besides  the  house  and  lot,  conveyed  to 
secure  a  debt  of  $717,  and  allowed  to  remain  in 
control  of  the  debtor,  and  to  be  sold  by  him  in 
the  usual  course  of  trade,  the  proceeds  to  be  re- 
tained and  held  by  him,  but  no  bond  required,  and 
the  stock  to  be  sold,  changed,  replenished,  and  dealt 
with  as  he  might  see  fit.  It  is  said  that  all  this 
has  to  be  done  subject  to  the  control  of  Douglass, 
the  trustee;  but  it  is  evident  this  control  was  only 
nominal  and  not  real,  and  he  had  no  real  right  of 
possession  till  after  the  debt  matured;  and,  as  a 
matter  of  fact,  this  control  did  not  prevent  or  in- 
terfere with  the  attempted  disposition  of  the  stock 
by  the  general  assignment  made  by  Brier,  the  debtor. 
Evidently  these  unusual  provisions  were  for  the  ben- 
efit of    the   debtor,    and   not    to   promote   the   interest 
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of    crcMlitors    in   general,    and    only    in    a    subordinate 
degrree   the   interests   of    Murray,    Dihrell    &  Co. 

The  hinjjuage  of  the  Court  in  15  Lea,  233,  is 
very  appropriate  to  this  ease:  "Such  facilities  for 
fraud  are  afforded,  even  if  no  actual  fraud  was  in- 
tended, as  will  make  such  a  convevancjo  contrary  to 
l)ul)lic  policy,  and  render  it  void  on  its  face/' 
The  conveyance  f>ein<^  void  as  to  the  stock  of  goods, 
it  is  void  as  to  tho  house  and  lot  covered  by  the 
same  conveyance.  Si/ziji^oft  v.  Mliehrll^  8  Yer.,  419, 
Rlelitnoiid  v.  Crudup^  Mei<^s,  5S1;  Trahue  v.  WJUIh^ 
Meigs,    584,    and   other   cases. 

It  results  that  the  decree  of  the  Chancellor  is 
reversed  and  set  aside,  and  the  decree  of  the  C^urt 
of  Chancery  Ap{)eals  is  affirmed,  and  the  cause  re- 
manded for  the  execution  of  the  decree.  The  costs 
will  be  paid  as  directed  by  the  Court  of  Chancery- 
Appeals. 
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*  Smith  v.  Jones. 
(K/ioayi'llle,       Sej)tember    26,    1895.) 

AxiMALS.     Liability  of  oivner  of  notorlouKly  mischievous  stock  deUiied. 

The  liability  of  the  owner  of  notoriously  mischievous  stock  for 
all  damages  done  by  the  same  to  inclosures  or  crops  of  others, 
is  not  conditional  uj)on  the  maintenance  of  a  lawful  fence  by 
the  persons  sustaining  such  injury. 

Code  construed:  §?  2249,  2251,  2252,  22i3,  2255,  2256,  2257  (M.  &  V.); 
a  1682,  1683,  1684,  1685.  1686  (T.  &  S.). 

Case  cited:  Polk  v.  Lane,  4  Yer.,  36. 


FROM     FENTRESvS. 


Appeal  in  error  from  Circuit  Court  of  Fentress 
County.       S.    A.    Rodgers,    Judge. 

Jas.  a.  Allred,  D.  C.  Young,  and  Jno.  W. 
Frogge   for    Smith. 

S.  M.  Turner,  O.  C.  Canatser,  and  Smith  & 
Smith   for   Jones. 

Caldwell,  J.  This  case  comes,  by  appeal  in 
the  nature  of  a  writ  of  error,  from  the  Circuit 
Court   of    Fentress   County,    wherein   E.    S.    Jones   ob- 

♦  The  sufficiency  of  fences  under  the  laws  of  the  difT«»rent  States  is  the  subject  of 
ft  note  to  ClaretulOn  Land  Inv.'&  A.  Co.  v.  McClelland,  22  h.  R.  A.,  105. 
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tained  verdict  and  judgment  against  John  Smith  for 
the  sum  of  $100,  as  damages  for  the  invasion  of 
the  former's  field  and  the  destruction  of  his  corn 
by    the    latter' s    cattle. 

The  proof  shows  (1)  that  Jones  owned  a  field  of 
corn,  which  was  invaded  and  damaged  to  the  extent 
of  $100  by  Smith's  cattle;  (2)  that  the  fence  around 
the  field  was  not  a  lawful  fence,  being  a  common 
rail  fence  less  than  five  feet  high;  and,  (3)  that  the 
trespassing  cattle  were  '*  notoriously  mischievous,  and 
in  the  habit  of  throwing  down  and  jumping  fences," 
and  were,  by  their  owner,  permitted  to  run  at  large. 

The  Court  charged  the  jury,  among  other  things, 
as  follows:  ''If  the  defendant.  Smith,  was  owner  of 
cattle  notoriously  mischievous,  known  to  be  in  the 
habit  of  throwing  down  and  jumping  fences,  he  was 
required  by  law  to  keep  the  same  confined  upon  his 
own  premises,  so  that  they  be  not  allowed  to  run 
at  large,  to  the  injury  of  the  inclosures  and  crops 
of  any  other  person  or  persons  whatever;  and  if  the 
jury  shall  find  that  the  defendant,  Smith,  owned 
such  stock,  and  allowed  them  to  run  at  large  oflf  of 
his  premises,  and,  by  reason  of  so  doing,  the  stock 
in  question  strayed  off  the  premises  of  defendant,  and 
broke  into  the  field  of  plaintiff  and  destroyed  the 
crop  of  plaintiff,  then,  in  such  case,  the  defendant 
would  be  liable,  and  this  would  be  so  although  it 
may  appear  that  the  fence  inclosing  the  field  in 
question  was  a  common  worm,  or  crooked  rail,  fence, 
and    less    than   five   feet   high." 
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Smith  assigns  error  upon  that  part  of  the  charge 
authorizing  the  jury  to  find  for  Jones  although  it 
might  appear  that  his  field  of  corn  was  inclosed  by 
a  common  rail  fence,  less  than  five  feet  high;  and, 
in  support  of  that  assignment,  he .  contends  that  such 
an  inclosure  is  not  a  lawful  fence,  and,  consequently, 
that  he  is  not  liable  for  the  damage  done  by  his 
cattle. 

To  be  lawful,  a  common  rail  fence  must  be  at 
least  five  feet  high.  It  was  so  provided  by  Section 
1,  Chapter  8,  Acts  of  1807.  1  Scott's  Laws  of 
Tenn.,  p.  1009;  Code,  §  1682.  That  enactment  was 
so  amended  by  Section  1,  Chapter  139,  Acts  of  1875, 
as  to  reduce  the  requisite  height  of  such  a  fence  to 
four  feet;  and  then  the  amending  act  of  1875  was 
repealed,  and  the  original  provision  of  the  act  of 
1807  was  restored  by  Sections  1  and  2,  respectively, 
of  Chapter  35,  Acts  of  1877.     Code  (M.  &  V.),  §  2249. 

By  the  second  section  of  the  same  act  of  1807, 
it  was  provided  that  the  owner  of  trespassing  ani- 
mals shall  make  full  satisfaction  for  damage  done 
by  them  on  the  cleared  and  cultivated  land  of  another 
person,  if  the  fence  around  such  land  be  ''sufficient," 
and  that  there  shall  be  no  such  liability  if  the  fence 
be  ''insufficient."  1  Scott's  Laws  Tenn.,  p.  1010; 
Code,    §§1683-4-5;   Code   (M.   &  V.),    §§2251-2-3. 

Section  2,  Chapter  139,  Acts  of  1875,  made  pro- 
vision for  damages  in  lieu  of  that  made  by  Sections 
1683-4  of  the  Code,  and  the  third  section  of  that 
act,  in  terms,  repealed  those  two  sections  of  the  Code. 
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Subsequently,  the  whole  of  said  act  of  1875  was  re- 
pealed,- and  Sections  16S3-4  of  the  Code  were  re-en- 
acted by  Section  1,  Chapter  35,  Acts  of  1S77.  New 
kinds  of  fence  were  introduced  b}'  Chai)ter  46,  Act*^ 
of  1883,  and  by  Chapter  92,  Acts  of  1891,  but  the 
retpiisite  height  of  a  common  rail  fence  and  the  rule 
of  damages  for  the  invasion  thereof  were  not  changed 
thereby. 

As  early  as  1833  this  Court,  in  construing  the 
Act  of  1807,  held  that  all  parts  of  an  inclosing 
fence  must  be  five  feet  high,  and  that  no  recov^ery 
could  be  had  for  damage  done  by  trespassing  stock 
if  such  were  not  true,  although  the  part  the  stock 
broke  over  was  of  the  recjuisite  height.  Poll'  v. 
L(/))e^  4  Yer.,  36.  Such  was  the  law  when  the 
present  action  accrued,  in  1894,  except  as  modified 
by  an  Act  yet  to  he  mentioned.  The  Act  in  ques- 
tion  is   as   follows: 

<*  Section  1.  Be  It  enacted  hy  the  General  As- 
Aenihly  of  the  State  of  TenneHHe<^^  That  all  persons 
owning  notoriously  mischievous  stock,  that  are  known 
to  be  in  the  hal)it  of  throwing  down  or  jumping 
fences,  shall  be  required  to  keep  the  same  confined 
upon  their  own  premises,  so  that  it  be  not  allowed 
to  run  at  large,  to  the  injury  of  the  inclosures  or 
crops   of   any   other    }^rson    or    persons   whatever. 

•'Sec.  2.  Be  It  farther  enacted^  That  all  owners 
of  stock  shall  be  liable  for  all  damages  done  by 
the  same  to  the  inclosures  or  crops  of  others,  and, 
upon    proof    of    the   amount   of   such   damage,   and   of  ' 
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the  character  of  the  stock  committing  the  trespass, 
recovery  of  said  amount  and  costs  of  suit  may  be 
had   tefore   any   Justice   of   the   Peace. 

''Sec.  3.  Be  it  farther  eniicted^  That,  to  secure 
the  payment  of  such  damage  and  costs,  executions 
shall  be  levied  upon  the  stock  committing  the  tres- 
pa>ss,  and,  after  ten  days'  notice,  shall  be  sold  to 
pay  said  amount  of  damages  and  costs."  Acts  1875, 
Ch.    110;    Code    (M.    &   V.),    §g  2255-6-7. 

Clearly,  this  Act  was  intended  as  an  exception  to 
the  general  rule  •  established  by  the  Act  of  1807. 
Under  that  general  rule,  the  owner  of  crops  injured 
by  trespassing  stock  could  have  no  recovery  for  the 
damage  done,  unless  the  inclosing  fence,  and  every 
part  thereof,  should  ])e  shown  to  have  been  full 
live  feet  high.  By  the  exception  the  person  whose 
"inclosures  or  crops"  have  been  injured  by  ''noto- 
riously mischievous  stock,  that  are  known  to  be  in 
the  habit  of  throwing  down  or  jumping  fences," 
and  that  are  "allowed  to  run  at  large,"  may  have 
a  recovery  against  the  owner  of  such  stock  for  all 
damage  done  by  it  or  them,  "upon  proof  of  the 
amount  of  such  damage,  and  of  the  character  of  the 
stock   committing   the   trespass." 

The  Act  of  1807  put  all  trespassing  animals  upon 
the  same  plane,  and  authorized  a  recovery  for  dam- 
age done  in  every  case  where  the  whole  fence  should 
appear  to  have  been  of  the  required  height,  and 
denied  a  recovery  in  every  case  where  any  part  of 
the   fence   was   not  so   high.      By  that   law,    the   suffi- 
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ciency   or   insufficiency  of   the   inclosure  was  made  the 

test   of    liability  or   nonliability,    the   character   of   the 

^  trespassing   stock   being   a   matter   of    no   consequence. 

Under  the  law  of  1876,  the  character  of  stock 
doing  the  damage  is  the  test  of  liability  or  non- 
liability, the  exact  height  of  the  inclosure  not  being 
a  matter  of  material  inquiry.  The  first  section  of 
this  act  designates  a  class  of  stock  which  the  owner 
is  required  to  confine  upon  his  own  premises,  and 
not  permit  to  run  at  large,  "to  the  injury  of  the 
inclosures  or  crops  of  any  other  •person  or  persons 
whatever."  The  protection  which  the  owner  of  such 
stock  is  required  to  give,  is  general.  It  embraces 
the  inclosures  and  crops  of  all  other  persons,  and  is 
not  confined  to  such  other  person  or  persons  as  may 
have   a   lawful   fence. 

The  second  section  says  that  the  owners  of  such 
stock  '<  shall  be  liable  for  all  damages  done  by"  them 
"to  the  inclosures  or  crops  of  others,"  and  then  pre- 
scribes two  things,  and  only  two,  to  be  proven  in 
order  that  a  recovery  may  be  had  for  the  damage 
done  in  a  particular  case,  those  two  things  being 
(1)  "the  amount  of  such  damage,"  and  (2),  "the 
character  of  the  stock  committing  the  trespass." 
No  proof   as   to   the   height  of   the   fence   is    required. 

The  charge  of  the  Court  is  correct,  and  the  judg- 
ment  is   aflirmed,    with    costs. 
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Campbeix   V.    Baird. 

{Knoxvilh,      September    28,    1896.) 

Depositions.    Exceptions^  when  taken  and  disposed  of. 

Exceptions  to  depositions  for  want  of  lawful  notice  or  certificate, 
which  have  been  sustained  by  the  Clerk,  and  appeal  taken  from 
his  decision,  are  waived  unless  they  are  called  up  and  disposed 
of  in  Court  before  the  commencement  of  the  trial  or  hearing. 

Code  construed:  U  4626,  4627  (M.  &  V.);  J§  3868,  3869  (T.  &  S.). 

Cases  cited  and  approved:  Darnell  v.  Bullock,  7  Heis.,  366;  Su- 
songf  r.  Ellis,  11  Heis.,  85;  Carter  v.  Mc Broom,  85  Tenn.,  378. 


FROM    CAMPBELL. 


Appeal  in  error  from  Circuit  Court  of  (/ampbell 
County.       W.    R.    Hicks,  Judge. 

A.    J.    Agee   for   Campbell. 

Taylor   &   Fowler   for   Baird. 

Caldwell,  J.  This  action  of  replevin  was  com- 
menced before  a  Justice  of  the  Peace,  from  whose 
judgment  the  plaintiff,  Baird,  appealed  to  the  Circuit 
Court.  In  the  latter  tribunal  verdict  and  judgment 
were    in    favor   of    the   plaintiff,     and    the    defendant, 
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Campbell,  appealed  in  error  to  this  Court.  Pending 
his  api)eal,  Baird  took  live  de})ositions  and  caused 
them  to  be  filed  in  the  Circuit  Court.  Campl>ell  ex- 
cepted to  those  deix)sitions  before  the  Clerk  of  that 
Court,  and,  for  cause  of  exce})tion,  said  (1)  that  they 
were  taken  without  notice,  and  (2)  that  they  were 
not  proj)erly  certified.  The  clerk  sustained  the  ex- 
ception, and  from  his  action  in  so  doing  Baird  ap- 
l)ealed   to   the   Judge   of   the   Court. 

When  the  case  was  regularly  reached  and  called 
for  trial  in  the  Circuit  Court,  and  the  plaintiflf  had 
' '  announced  ready,  and,  by  attorney',  was  on  foot  to 
read  the  warrant"  of  the  Magistrate,  the  defendant's 
attorney,  for  the  first  time,  mentioned  his  exception, 
and,  in  doing  so,  simply  said  to  the  Court,  without 
more:  '*  There  are  some  exceptions  to  depositions  on 
tile.''  In  reply  to  that  remark  '^phiintiff's  attorney 
said,  'It  is  now  too  lat-e,' "  and  the  Court  agreed  to 
that   suggestion   of   plaintiff's   attorney. 

To  that  ruling  of  the  Court  defendant  excepted 
in  general  terms,  ''and  nothing  more  was  said  until 
the  plaintiff's  attorney  began  to  read  the  depositions, 
when  defendant's  attorney  again  excepted."  The  ac- 
tion of  the  trial  Judge,  in  not  considering  defend- 
ant's exceptions  and  in  permitting  the  depositions  to 
be   read,    as   above   narrated,    is   assigned   as   error. 

The  trial  Judge  was  right.  The  trial  of  the  case 
was  commenced  before  the  fact  that  the  depositions 
had  been  excepted  to  was  brought  to  his  attention. 
Though    the    record    does    not    so    state    in    so    many 
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words,  the  inference  is  clear  that  the  jury  had  been 
called  and  sworn.  Plaintiff's  attorney  had  arisen  "to 
read  the  warrant'*  of  the  Magistrate,  which  is  never 
done,  under  the  practice  prevailing  in  this  State,  until 
after   the   selection   and    swearing   of   the   jury. 

'•"AH  exceptions  to  depositions,  for  want  of  notice, 
because  not  tiled  in  reasonable  time,  or  for  other 
causes  going  to  the  admissi})ility  thereof,  except  ob- 
jections to  the  conii^etency  of  the  witness  or  his 
evidence,  shall  ho  made  and  disposed  of  before  the 
commencement  of  the  hearing  or  trial,  otherwise 
the}"  shall  be  considered  as  waived.''  Code  (M.  & 
v.),  55  4626.  ''It  is  the  duty  of  the  Clerk  to  act 
upon  the  exceptions  made  before  the  hearing  forth- 
with, and  from  his  decision  an  appeal  lies  to  the. 
Chancellor  or  Judge,  to  be  disjx)sed  of  before  the 
cause   is   heard  or  tried."*     Code   (M.    &    V.),    §4627. 

The  plain  provision  of  these  statutes  completely 
vindicates  the  action  of  the  trial  Judge  in  this  case. 
The  exception  made  by  the  defendant  to  the  depo- 
sitions in  question  was  for  causes  not  involving  the 
competency  of  the  witnesses  or  of  their  evidence, 
therefore  it  should  have  been  broufjht  to  the  Court's 
attention  and  disj)osed  of  before  the  commencement 
of  the  trial.  That  not  having  been  done,  the  ex- 
ception was  properly  ''considered  as  waived.""  In 
accord  with  this  construction,  though  not  upon  the 
same  facts,  are  Darn^^ll  v.  Bnllocl'^  7  Heis.,  366; 
SuHong  v.  EJUx^  11  Heis.,  85;  Carter  v.  McBroom^ 
85    Tenn.,    378. 
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Presumably,  the  objection  made  when  plaintiff's* 
attorney  "}>egan  to  read  the  depositions'"  was  the 
same  as  that  made  tefore  the  Clerk.  No  other  ob- 
jection  or   exception   is   shown   in   the   record. 

Affirm    the   judgment. 


SEFTEMBER  TEllM,  1895.  349 


McGuire  v.  Gallag'her. 


McGuiRE   r.    Gallagher. 

[Knoxville.       September   28,    1895.) 

1.  Biix  OF  Review.     Dismissal  on  demurrer. 

Granting  leave  to  file  bill  of  review  does  not  estop  the  Court  to 
dismiss  it  on  demurrer.     (Post,  p.  352.) 

2.  Same.     To  set  aside  a  clumcery  sale. 

A  sale,  made  on  credit  and  in  bar  of  redemption,  under  decree  of 
the  Chancery  Court  to  foreclose  a  deed  of  trust  on  realty  and 
wind  up  partnership  accounts  between  the  parties  to  the  deed, 
and  secure  the  rents,  will  not  be  set  aside  by  bill  of  review, 
although  complainant  becomes  the  purchaser,  merely  because 
the  deed  provided  for  a  cash  sale  and  was  silent  as  to  the  right  of 
redemption,  when  no  objection  was  made  to  the  sale,  its  terms, 
or  confirmation,  and  the  property  brought  its  full  value. 
{Post,  pp.  352-354.) 

3.  Chancery  Practice.   Reasons  for  decision  not  required  to  he  given. 

The  Chancellor  is  not  required  to  give  the  reasons  for  his  de- 
cision.    (Post,  p.  334.) 

m 

4.  Bin,  OF  Review.     What  averments  are  necessary. 

A  bill  of  review  for  newly  discovered  evidence  is  addressed  to 
the  discretion  of  the  Court,  and  must  clearly  and  plainly  set 
out  such  a  state  of  facts  as  would  be  controlling,  and  must  show 
plainly  that  the  plaintiff  has  not  been  guilty  of  negligence  in 
not  producing  them  on  the  former  trial,  and  it  is  not  sufficient 
to  state  that  he  expects  to  prove  certain  facts,  but  the  evidence 
that  will  sustain  them  must  be  stated.     (Post,  pp.  354,  355.) 

Cases  cited  and  approved:  Winchester  v.  Winchester,  1  Head, 
460;  Bursonu  Dosser,  1  Heis.,  761;  Frazer  v.  Sypert,  5  Sneed, 
100;  Livingston  v.  Noe,  1  Lea,  55;  Carmichael  v.  iSnodgrass,  6 
Lea,  183;  Maddox  v.  Apperson,  14  Lea,  596;  Cleveland  u  Martin, 
2  Head,  128. 
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5.  Rkgistration.     Prolmfefor. 

Probate   of    deed   by   subscribing  witnesses,    before   a    Notary 
I*ublic,  is  not  authorized,  and  void.     [Fntit,  p\>.  .'i.>5,  35iH.) 

6.  Samk.     Prohdir  of,  unnecessary  aJt  between  original  partia*. 

Probate  of  deed  for  registration  is  not  essential  to  its  validity  as 
between  the  original  parties.     (Poxt,  p.  .'i.V>.) 


FROM    CAMPBELT.. 


Appeal  from  Chancery  Court  of  Campl)ell  County. 
H.    B.    Lindsay,  Ch. 

C.  H.  Flournoy  and  Reid  &  Powers  for  Me- 
(iuire. 

J.    E.    Johnson   for   Gallagher. 

Wilkes,  J.  This  is  a  bill  of  review.  It  was 
demurred  to  in  the  Court  l>elow,  the  demurrer  sus- 
tained  and  bill  dismissed  and  an  appeal  taken  to  this 
Court  and  errors  assigned.  It  has  been  heard  by  the 
Court  of  Chancery  Appeals,  and  that  Court  has  ren- 
dered its  findings  of  fact  and  entered  judgment  affirm- 
ing the  decree  of  the  Chancellor,  and  the  complainant 
has    appealed    to    this   Court. 

The  facts  found  })y  the  Court  of  Chancery  Ap- 
peals, so  far  as  necessary  to  ]>e  noticed,  are,  that 
complainant  and  defendant  were  partners  in  the  mer- 
cantile   business    at   Jellico,    owning   a    storehouse    and 
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lot  and   stock   of   goods.       Gallagher   sold  to  McGuire 
his    interest    in    the    business,    but    not    in    the   store- 
house and   lot,    on   June    28,    1884,  for   §380,  and,  to 
secure   this   sum,  McGuire  gave   to  Gallagher   a   trust- 
deed   upon  his  half   interest  in  the   storehouse  and   lot. 
McGuire   continued   to   carry  on    business  in  the  house 
until   March    22,   1889,   but  paid  nothing   on   the  debt, 
and   paid  no  rents,  which  were   worth   $25  per  month. 
He  then   assumed    to    convey   the   storehouse    and   lot 
to  J.    W.    McCarthy   for   $500,    and    McCarthy    occu- 
pied   the    propert}^   until    October    9,    1889,    when  the 
original   bill    was   filed.       This   bill   attacked   the  latter 
conveyance  as  having   been   made  wrongfully  and  with- 
out  any   right  or   authority   of   McGuire  to   make   it. 
The  answer  virtually  admitted  the   material  allegations 
of  the   bill,    and    the    cause    went    to    trial    upon    the 
conveyance   and   the   testimoney   of    the    parties.       The 
final  decree  directed  sale   of   the  property   on    a   credit 
of  six  and  twelve  months,  and  free  from  the    right  of 
redemption,  complainant  having   so   prayed   in   his   bill 
and   on   the   hearing.       The   half   interest    of    McGuire 
was   sold    and    bought   by   Gallagher   at   $1,250,    and, 
no  exceptions   being   filed,  the  sale  was   confirmed  No- 
vember  term,    1889. 

The  bill  of  review  was  filed  May  3,  1893,  and 
proceeds  upon  the  idea  that  McGuire' s  answer  to 
the  original  bill  was  not  as  full  as  it  shoukl  have 
been,  because  counsel  relied  on  certain  defects  in  the 
probate  of  the  trust-deed  as  a  defense.  It  claimed 
that   McGuire   was   entitled    to   further   credits   not   al- 
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lowed  him,  and  discovered  since  the  original  hearing; 
denied  the  authority  of  the  Court  to  sell  the  prop- 
erty free  from  the  right  of  redemption,  and  insisted 
upon  a  defect  in  the  probate  of  the  deed  of  trust. 
To  the  action  of  the  Court  l^elow  and  that  of 
the  Court  of  Chancery  Apjieals,  in  sustaining  the 
demurrer,    the   following   errors   are   assigned: 

1.  That  the  Court  should  have  heard  the  case 
on  proof,  and  not  disposed  of  it  on  demurrer,  in- 
asmuch as  the  ])ill  had,  in  the  first  instance,  been 
filed    bv    leave   of    the   Court. 

This  position  cannot  be  maintained.  Granting  leave 
in  the  first  instance  to  file  the  bill  of  review  was 
almost  a  matter  of  form,  the  object  being  to  give 
the  complainant  in  the  bill  of  review  a  status  in 
Court  upon  an  ex  parte  hearing,  and  was  by  no 
means  an  estoppel  on  the  Chancellor  to  dismiss  the 
bill  on  demurrer  if  he  deemed  it  proper  to  do  so 
on   hearing   such   demurrer. 

2.  The  second  error  assigned  is,  that  complainant 
had  a  right  to  file  his  bill  of  review  at  any  time 
within  three  years  after  pronouncing  the  final  decree, 
and   was   not   compelled   to   appeal. 

This  is  unquestionably  true,  but  it  does  not  reach 
the  point  that  the  Court  had  the  right  to  adjudge 
the  bill  insuflicient,  after  it  was  filed,  if  the  sub- 
stance, form,  and  matter  of  the  bill  were  not  proper 
or   sufficient. 

3.  It  is  insisted  that  the  Chancery  Court  had  no 
right  to  order   the   property  sold  free  from    the   right 
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of  redemption,  when  the  deed  of  trust  did  not  so 
provide. 

The  deed  of  trust  does  not  specify  whether  the 
sale  shall  he  made  subject  to  redemption  or  not, 
though  it  does  provide  for  a  sale  for  cash.  The 
substance  of  the  contention  on  this  ]X)int  is  that, 
when  a  deed  of  trust  provides  for  a  sale  in  a  cer- 
tain way,  that  the  property  must  be  sold  aocord- 
ingly,  and  cannot  l)e  sold  otherwise  or  on  other 
terms. 

It  is  w^ell  to  note  that  the  objection  in  this  case 
is,  not  that  the  sale  was  made  upon  a  credit  in- 
stead of  for  cash,  but  that  it  was  made  free  from 
the  right  of  redemption.  It  is  well  to  remark,  in 
this  connection,  that  no  objection  was  made  to  the 
decree  of  sale  or  its  terms,  and  no  exception  was 
made  to  the  report  of  sale,  and  it  was  confirmed 
without  objection.  It  is  proper  also  to  refer  to  the 
fact  that,  on  the  sale  thus  made,  the  half  interest 
brought  $1,250,  when  the  complainant,  McGuire,  in 
his  deposition  in  the  original  case,  stated  (before  the 
sale)  that  the  value  of  the  entire  property  did  not 
excee<l  $1,000,  so  that  it  is  apparent  he  was  not 
at  all  prejudiced  by  the  sale.  It  is  well  also  to 
note  that  the  sale  was  not  made  by  the  trustee  un- 
der the  authority  of  the  deed  of  trust,  l)ut  by  the 
Chancery  Court,  in  order,  not  only  to  foreclose  the 
deed  of  trust,  but  to  wind  up  the  accounts  between 
the  partners  and  secure  the  rents  as  well  as  the 
mortgage    debt.       No     objection    being    made    to    the 
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credit  wile,  or  its  conlirmation,  it  is  now  too  late 
to  set  it  uside  because  the  e(jiiity  of  redemption 
was  l)arred,  \vhen  the  deed  of  trust  is  silent  as  to 
this   ecjuity. 

4.  It  is  insisted  that  the  Court,  under  the  bill  of 
review,  should  have  oj)ened  up  the  entire  case,  so 
as  to  allow  other  and  further  proof  and  do  ecjuity 
between  the  i)arties,  and  should  not  have  dismissed 
the  ])ill  on  demurrer,  and,  in  any  event,  should 
have  stated  the  s{)ecitic  grounds  of  dismissal  instead 
of    disposing    of   it    *'in   a    lump.'' 

The  Chancellor  is  not  rec^uired  to  give  his  rea- 
song  for  his  decisions,  and  in  many  cases  he  is  un- 
(|uestionably  wise  not  to  do  so,  as  the  Courts  fi'e- 
(juently  arrive  at  correct  results  without  being  able 
to  give  satisfactory  reasons,  and  frecjuently,  also, 
uj)on    untenable    grounds. 

To  sustain  a  bill  of  review^  for  newly  discovered 
evidence,  there  must  be  such  a  statement  oi  facts 
as  would  be  controlling,  and  they  must  })e  plainly 
set  out,  and  be  clear  and  decisive,  and  it  should  bo 
shown  plainly  that  the  party  has  been  guilty  of  no 
negligence  in  not  producing  them  on  the  former  trial, 
and  it  is  not  suiBcient  to  stale  that  complainant  ex- 
})ects  to  {)rove  certain  facts,  but  he  nuist  state  the 
evidence  that  will  sustain  them.  The  maintaining  of 
the  bill  on  this  ground  is  not  a  matter  of  strict 
right,  but  is  at  the  discretion  of  the  Court  under 
all  the  circumstances.  Wtnclwxfrr  v.  Winchesters  1 
Head,    -AGO;     Buraoa    v.    Do.^-str   et    <//.,    1    Heis.,    7G1; 
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Frazer  v.  Sypeii^  5  Sneed,  100:  Llvlnfj-^ton  v.  Xoe^ 
1  I.<ea,  55.  It  does  not  lie  for  merely  cumulative 
evidence.  Carinichaei  v.  Snodgra^if^^  6  Lea,  1S3; 
Frazer  v.  Sy2)crt^  5  Sneed,  100.  Nor  for  newly 
discovered  evidence  that  does  not  materially  vary 
the  facts.  Maddox  v.  Appcrnon^  14  Lea,  596; 
Cleveland   v.    Martin.^    2    Head,    128. 

A  mere  casual  inspection  of  the  allegations  of  the 
bill  will  suffice  to  show  that,  tested  by  the  rulee  laid 
down  in  these  cases,  the  present  bill  cannot  be  main- 
tained for  newly  discovered  evidence.  Indeed,  by 
his  own  showing,  complainant  had  all  the  facts  now 
in  his  possession,  in  his  jx)ssession  when  the  original 
bill  was  died,  but  failed  to  produce  them,  relying 
largely  upon  the  supposed  defective  probate  of  the 
deed  of  trust.  Considering  the  question  raised,  that 
the  probate  of  the  deed  of  trust  is  defective,  it  ap- 
pears that  it  was  signed  by  the  grantor,  McGuire, 
and  witnessed  by  two  subscribing  witnesses.  In  order 
to  probate  the  deed  of  trust  for  registration,  these 
subscribing  witnesses  went  before  a  Notary  Public 
and  proved  the  execution  of  the  deed  of  trust.  The 
certificate  of  probate,  instead  of  being  in  the  usual 
form,  recites  that  they,  the  subscribing  witnesses, 
"saw  McGuire,  the  grantor,  sign  and  acknowledge 
that  he  executed  the  foregoing  deed,  and  for  the 
puri)Oses  therein  contained.'^  The  objection  being  to 
the  variance  between  this  language  and  that  prescribed 
by  statute  for  the  probate  of  deeds  by  witnesses 
before   the   Clerk   of  the   County   Court.     See  8  2873, 
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Code  (M.  &  v.).  The  Court  of  Chancery  Ap|)eals, 
in  their  opinion,  say  that  this  is  an  immaterial  va- 
riance and  a  technical  o})jection,  citing  Dains  v. 
Bogle,  11  Heis.,  315;  Tate  v.  Lnwreuce,  11  Heis., 
503;  Code  (M.  &  V.),  §  2894.  We  are  not  aware, 
however,  of  any  provision  for  the  probate  of  deeds 
by  proof  of  subscribing  witnesses  before  a  Notary 
Public,  and  the  only  authority  conferred  by  statute 
on  them,  is  to  take  acknowledgments,  while  proof 
by  witnesses  must  be  made  befoi-e  the  Clerk  of  the 
County   Court. 

We  are  of  opinion  that  the  attempted  probate 
l>efore  a  Notary  Public  by  subscribing  witnesses,  was 
void,  and  conferred  no  authority  to  register  the  in- 
strument. However  this  may  l)e,  the  execution  of 
the  instrument  is  nowhere  denied,  but  conceded,  and 
its  probate  and  registration  was  in  nowise  necessary 
to  its  validity  as  between  the  grantor  and  grantee; 
so  that  the  matter  of  the  probate  is  one  of  no  im- 
portance whatever,  and  does  not,  in  anywise,  affect 
the  proceedings  had  to  sell  the  property  or  foreclose 
the   deed   of    trust. 

We  see  no  error  in  the  result  reached  by  the 
Chancellor  or  Court  of  Chancery  Appeals,  and  affirm 
the  decrees   made    by   them. 
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Rogers  v.   Hollingsworth. 

(luioxviUe.     September    28,    1895.) 

1.  Judgment.     Revivor  by  scire  fadcut  bnrred,  wJietu     - 

Revivor  of  a  judgment  by  scire  facias  is  barred  by  the  lapse  of 
ten  years  after  the  date  of  its  rendition.     {Post,  p,  358.) 

2.  Practice.     Trial  term  of  appeal  cases. 

Under  the  general  rules  of  practice,  cases  appealed  from  Justices 
of  the  Peac6  stand  for  trial  at  the  term  of  the  Circuit  Court  to 
which  the  appeal  is  taken,  although  the  papers  may  not  have 
been  filed  until  the  second  day  of  the  term.    (Post,  p.  358.) 

3.  Evidence.     General  exceptio^ns  bisufflcleiit,  when. 

General  objection  to  the  introduction  of  a  transcript  of  the  record 
of  another  Court,  in  evidence,  will  not  avail  to  exclude  it  for 
defective  certificate  or  incompleteness.     (Post,  p.  359.) 

Case  cited  and  approved:  Garner  v.  State,  5  Lea,  313. 

4.  Judgment.     Upon  revivor  of  judgment  by  scire  facias. 

A  new  judgment  should  not  be  awarded  upon  scire  facias  to  revive 
a  judgment,  but  the  old  judgment  should  be  revived,  with  a 
direction  that  the  plaintiff  have  execution  thereon  with  interest 
and  costs  of  the  action,  and  costs  of  the  scire  faeias,  subject  to 
the  proper  credits  for  payments  made.     (Post,  pp.  359,  360.) 

Cases  cited:  Lain  v.  Lain,  3  Bax.,  32;  Fog^  v.  Gibbs,  8  Bax.,  464. 

5.  SuPBEME  Court.    Aivards  execution,  when. 

Upon  revivor  of  a  judgment  of  a  lower  Court  by  scire  facias,  this 
Court  awards  execution  without  remanding  the  cause.  (Post, 
pp.  359,  360.) 

Case  cited  and  approved:  Whit  worth  v.  Thompson,  8  Lea,  487. 


FROM    CAMPBELL. 


Appeal   in   error   from   Circuit   Court    of    Cam[)bell 
County.      W.  K.  Hicks,  Judge. 
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S.    I.    IlcKJEKS   for    Rogers. 


Keio   &   PowEUS   for   IloUingsworth. 


Wilkes,  J.  On  January  25,  1895,  a  Justice  of 
the  Peace  issued  a  safe  facUiH  to  revive  a  judgment 
in  favor  of  ))laintiff  against  defendant  rendered  Feb- 
ruary 2,  1885,  for  $20.23,  on  which  there  was  a 
credit  of  $9.55.  The  Justice  of  the  Peace  did  not 
revive  the  judgment,  but  rendered  a  new  judgment 
for  $17.05,  the  amount  of  the  former  judgment  and 
interest  less  the  credit.  Defendant  appealed,  and  in 
the  Circuit  Court  an  entry  was  made  revinng  the 
original  judgment,  subject  to  the  credit,  and  it  there- 
upon further  proceeds  to  affirm  the  judgment  of  the 
Justice  of  the  Peace  and  give  a  new  judgment  for 
$17.08,    and   defendant   appealed   to   this   Court. 

It  is  assigned  as  error  that  i^cive  facias  will  not 
lie  to  revive  a  judgment  until  after  ten  years  from 
its  date.  This  is  error.  On  the  contrary,  after  the 
lapse  of  ten  years  the  judgment  cannot  be  revived 
l)y  scire  facias  over  the  plea  of  the  statute  of  limi- 
tations,   there   being   nothing   else   in   the   case. 

It  it  said  defendant  was  forced  to  trial  at  the 
first  term  after  aj)peal  taken,  contrary  to  the  rule 
and  practice  of  the  Court.  We  have  no  means  of 
knowing  what  the  rules  and  practice  of  that  particular 
Court  may  be,  ])ut,  under  the  general  rule  of  practice, 
it  was  not  error  to  require  a  trial  at  the  term  of 
the  Court  to  which  the  apixeal  was  taken,  though  the 
jmpers  were  not  filed    till  the  second  day  of   the  term. 
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It  is  said  the  trial  Judge  erroneously  allowed  a 
transcript  of  the  original  judgment  to  be  introduced, 
the  objection  in  this  Court  being  that  the  Clerk 
should  have  certified  to  the  official  character  of  the 
Justice  of  the  Peace,  and  that  the  record,  as  sub- 
mitted, was  not  complete.  If  these  specific  objections 
had  been  taken  on  the  trial  in  the  Court  below, 
they  would  have  been  fatal,  but  only  a  general  ob- 
jection was  made,  without  specifying  the  grounds. 
This  is  not  sufficient.  The  grounds  of  objection  must 
be  special  or  they  will  be  of  no  avail.  Garner  v. 
State,    5    Lea,    213. 

It  is  next  insisted  the  Court  erred  in  giving  a 
new  judgment  instead  of  simply  reviving  the  old  one 
subject  to  the  credit,  and  awarding  execution  thereon. 
This  assignment  is  well  taken.  The  proper  practice 
in  cases  of  scire  fadan  to  revive  former  judgments 
is  to  order  their  revivor  and  award  execution,  to 
bear  interest  from  the  date  when  originally  rendered, 
and  not  to  give  a  new  judgment  for  the  amount  of 
the  original  one  and  interest.  It  is  not  the  case 
of  a  suit  ui>on  the  original  judgment,  w^hich  might 
have  been  brought.  Laht  v.  Lata^  3  Bax.,  32; 
t^*^U9  V.  (rihhx^  8  Bax.,  464.  The  judgment  of  the 
Circuit  Judge  should  have  been  such  as  the  Justice 
ought  to  have  rendered,  namely,  that  the  original 
judgment  stand  revived  and  plaintiff  have  execution 
with  interest  and  costs  of  the  Hclre  facum  subject  to* 
the   proper    credit,    and    execution    should   have   issued 
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without  procedendo,      Whitworth   v.    Thompson^    8   Lea, 
487-8. 

The  appellee  is  entitled  to  such  judgment  here 
against  appellant,  but  must  pay  the  costs  of  this 
Court,  because  of  the  erroneous  entry  of  the  judg- 
ments  below,   and   the   judgment   will   be   so   modified. 
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Rogers  v.    Goins. 
{Kiwxvllle.      September   28,    1896.) 

JUDGMENT  Nisi.     EssenWil  to  recovery  of  penalty  from  defaulting 
ivittiess, 

A  judgment  niiti  is  essential  to  the  validity  of  a  proceeding  by 
scire  facias  to  recover  the  statutory  penalty  of  a  defaulting 
witness,  and  the  want  of  it  is  not  waived  by  appearance  and 
defense  on  the  merits. 

Cases  cited  and  approved:  Upton  v.  Girdner,  8  Bax.,  183;  State 
r.  Thomas,  11  Lea,  113;  Slaughter  v.  Bridwell,  1  Head,  343; 
Kincaid  v.  Rogers,  3  Sneed«  1;  Nott  v.  Smith,  2  Sneed,  244; 
State  V.  Dill,  2  Sneed,  414;  State  u  Lacey,  3  Hum.,  225;  Dick- 
enson 1?.  Kincaid,  11  Hum.,  73;  Duke  v.  Given,  4  Yer.,  478; 
State  u.  Patterson,  7  Bax.,  246;  Pay  ton  u  Stuart,  Peck,  156;  17 
Tex.  App.,  120;  30  Miss.,  133;  20  111.,  381;  21  Ala.,  257,  563;  5 
B.  Mon.,  172;  16  N.  J.  L.,  94. 


FROM    CAMPBELL. 


Appeal   from  Chancery  Court  of   Campbell  County. 
H.    B.    Lindsay,    Ch. 

S.    I.    Rogers   for   Rogers. 

J.    E.    Johnson   for   Goins. 

Wilkes,    J.       Complainant,   Rogers,   had  defendant, 
Goins,  subpoenaed  to  appear  before  Ed  CJray,  a  Justice 
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of  the  Peace,  with  certain  corporation  l>ook8  of  the 
city  of  Jellico,  and  to  testify  and  give  his  deposi- 
tion, to  he  used  in  a  case  in  the  Chancery  Court 
at  Jacksboro,  wherein  the  board  of  mayor  and  al- 
dernien  of  Jellico  were  complainants  against  S.  I- 
Rogers  et  af.^  defendants.  The  witness  failed  to  ap- 
pear at  the  time  and  to  bring  the  lK>oks,  and  com- 
plainant cause<l  a  /*^//v^  facias  to  issue  from  said 
Chancery  Court  against  (loins  to  api)ear  and  show 
cause  why  judgment  for  a  forfeiture  of  $125  should 
not  be  taken  against  him.  On  the  hearing,  the 
Chancellor  refused  to  give  any  judgment  or  take  any 
forfeiture,  and  complainant  appealed  to  this  Court 
and  assigned  errors.  The  matter  has  been  heard  by 
the  Court  of  Chancery  Appeals,  and  they  have  af- 
tirmed  the  decree  of  the  Chancellor,  and  complain- 
ant has  appealed  to  this  Court.  The  Chancellor 
rested  his  decision  on  the  ground  that  it  was  not 
clear  that  his  Court  had  jurisdiction,  and  l3ecause  he 
was  of  opinion  that  the  defendant  could  not  l>e  re- 
(juired  to  produce  the  records  of  his  office  as  Re- 
corder of  Jellico  before  the  Justice  of  the  Peace, 
and  that  it  was  not  clear  that  he  was  summoned  to 
testify  independent  and  outside  of  the  records  which 
he  was  commanded  to  ]>ring  with  him.  The  Court 
of  Chancery  Appeals,  without  passing  specifically 
upon  these  grounds  as  sufficient,  was  of  opinion 
that  there  was  a  fatal  defect  in  the  proceedings  in 
the  fact  that  there  was  no  judgment  71! si  rendered 
in   the  case  on  which  to  base   the  scire  faciiis.     While 
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no  case  is  rejK)rted  in  our  l)ooks  holding  this  in  di- 
rect terms,  it  has  Ijeen  the  universal  practice.  Up- 
ton V.  Givdnm^  8  Bax.,  183;  Statt^  v.  Thoiunx^  11 
Lea,  113-5;  Slauglthr  v.  Brldwell^  1  Head,  343; 
IvJnciiid  V.  Roijern^  3  Sneed,  1;  ^T^^^  v.  Smltl^^ 
2  Sneed,  244;  8tnf^^  v.  />///,  2  Sneed,  414;  *!?^^/^ 
V.  Lacey^  3  Hum.,  225;  Dlckenmn  v.  Kliu^nid^  11 
Hum.,  73;  />^//.v  v.  6^/m?,  4  Yer.,  478-9.  The 
same  practice  is  followed  in  other  States,  and  judg- 
ment nisi  held  indispensable.  Llndley  v.  TX/^  Statf*^ 
17  Tex.  App.^  120;  Ikmfhltt  v.  The  State,  30  Miss., 
133;     Conner   v.    T/^^  /V^y?/^,    20*111.,    381. 

In  Alabama,  it  has  been  held  that  a  nclre  faclan 
against  a  defaulting  witness  must  set  out  the  sub- 
stance of  the  judgment  nl^l.  Spence  v.  Slnnnon^j 
21  Ala.,  563;  Amaniiel  w  Kltchiuij  21  Ala.,  257. 
The  final  judgment  in  scire  facias  proceeding  is  not 
for  a  specific  amount,  but  that  execution  issue  u})on 
a  judgment  7ilsl  previously  rendered  fixing  the  amount. 
Payton  v.  Stuart,  Peck,  156;  Murray  v.  B(d'er,  5 
B.  Mon.,  172;  Tlndell  v.  Carson,  16  N.  J.  L.,  94. 
It  is  true,  defendant  did  not  demur,  but  sought  to 
defend  on  the  merits,  and,  ordinarialy,  •  this  would 
waive  all  errors,  but  in  this  case  there  is  no  judg- 
ment nisi  tixino:   anv  amount  to  be  made  final.      State 

t 

V.    Patterson,    7    Bax.,    246-7. 

We  think  there  is  no  error  in  the  decree  of  the 
Court  of  Chancery  Apj>eals,  and  the  defect  pointed 
out  is  such  as  vitiates  and  makes  void  the  judgment 
in   toto  and   the   decree   is   affirmed   with    costs. 
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Byrd   i\    Byrd. 

{/uiou^vif/f^,     Septeml)er   28,    1895.) 

nu8BAND  AND  WiFE.     Decd  obUiiiied  by  wife's  fraud  set  (wide, 

A  deed  by  a  husband  to  his  wife  upon  consideration  of  love  and 
affection  will  be  set  aside  for  fraud  where  she  induced  him  to 
make   it  by   professing*  to  be  true    to    her    marriag>e  vows, 
when,  at  the  time  of  its  execution,  she  was  living-  in  secret 
adultery. 


FROM    SCOTT. 


Appeal  from  the  Chancery  Court  of  Scott  County  . 
H.    B.    Lindsay,    Ch. 

Templeton  &  Cates  and  J.  C.  Parker  for  Josei>h 
Byrd. 

Young   Bros,    for   Emma   Byrd. 

Wilkes,  J.  This  bill  was  filed  ))y  the  husband 
against  the  wife  to  obtain  a  divorce  and  to  cancel  a 
deed  made  to  her  for  a  consideration  of  love  and 
affection  while  the  marital  relation  existed.  The  Chan- 
cellor granted  the  divorce,  but  refused  to  cancel  and 
set  aside  the  deed  to  the  wife,  and  the  husband  has 
appealed    to   this   Court. 
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The  cause  was  assigned  for  hearing,  under  the 
Act  of  1805,  to  the  Court  of  Chancery  Appeals, 
and  that  Court  has  reported  thfe  facts  and  reversed 
the  decree  of  the  Chancellor  and  directed  the  deed 
to  he  canceled,  and  the  wife  has  appealed  to  this 
Court. 

It  appears  from  the  finding  of  the  Court  of 
Chancery  Appeals  that  the  deed  was  drawn  up  and 
dated  August  28,  1890,  and  purported  to  convey  a 
house  and  lot  in  Helenwood,  Tenn.,  being  all  the 
property    of   the   husband. 

The  husband  is  an  illiterate  man,  and  can  neither 
read  nor  write.  He  procured  one  of  his  neighbors 
to  write  the  deed,  and  it  is  in  the  usual  form,  as 
follows:  *'Know  all  men  by  these  presents,  that  I, 
Joseph  Byrd,  hath  sold,  and  do  hereby  give,  grant, 
convey,  and  confirm  to  Emma  Byrd,  my  wife,"  etc. 
The  deed  was  not  signed  until  January,  1894,  but 
was,  soon  after  it  was  made,  to  wit,  September  1, 
1890,  acknowledged  before  the  County  Court  Clerk 
of  Scott  County  in  the  usual  manner,  and  admitted 
to    registration    without    being   signed. 

In  January,  1894,  the  husband  and  wife  went  to 
the  Deputy  Clerk,  and  requested  him  to  sign  com- 
plainant's name  to  the  deed,  which  he  did,  and, 
also  at  their  request,  inserted  the  husband's  name 
upon  the  Register's  books  as  though  it  had  been 
there   when   originally   registered. 

A  short  time  prior  to  this,  complainant  and  his 
wife   had   separated,    and   he    had    filed   a   bill   for   di- 
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voice,  on  the  grronnd  of  the  wife's  adulterS'  with  one 
Phillips.  This  bill  was  dismissed  u[)on  the  wife\s 
confession  of  her  faillt  and  apreement  to  mend  her 
life,  and  they  were  ajrain  united  as  man  and  wife, 
and  were  so  living  when  the  siprnatare  was  inserted 
in  .the  deed  and  on  the  Reji^ister's  books.  The  hus- 
band WHS  an  old  man,  and  somewhat  decrepid,  and 
the  defendant  was  a  young  woman  and  his  second 
wife.  Shortly  after  her  return  to  her  husband  and 
the  dismissal  of  the  first  bill  for  divorce,  the  wife 
prevailed  upon  the  husband  to  cure  the  defects  in 
the  deed  in  the  manner  stated,  and  the  next  day, 
having  gotten  the  deed  into  her  possession,  she  again 
left  him,  and  I'eturned  to  her  adulterous  life  with 
Phillips    and    others. 

It  is  said  that,  while  this  may  be  all  so,  still 
the  deed  was,  in  fact,  executed  and  acknowledged  in 
1890,  and  took  etfect  fi'om  that  date,  although  the 
grantor  had  not  signed  his  name  to  the  deed.  It  is 
insisted  that  a  deed  need  not  be  subscribed  bv  the 
grantor,  and  that,  if  his  name  is  inserted  in  the  body 
of  the  deed  bv  his  authoritv,  it  will  l>e  sufficient, 
and  that  the  acknowledgment  of  the  instrument  will 
cure   the    defect   of    want   of   signature. 

It  is  perhaps  true  that  an  actual  subscription  of 
the  deed  by  the  grantor  is  not  required  if  the  in- 
strument is  written  by  himself,  and  has  his  name  in 
the  ])ody  of  it,  and  it  is  probable  that  if  the  writ- 
ing is  done  and  the  name  is  inserted  by  another  by 
the   grantor's    authority,    and    not   by   himself,    it   will 


SEPTEMBER  TERM,   18!)5.  367 


Isji'd  V.  Byrd. 


also    be   sufficient.       But    this    is   onlv   in   cases    where 
the    intention    is   that    the    name    thus   inserted    should 
of^erate   as   a   signature,    and    give    vitality    to    the    in- 
strument  as   a   completed  transaction,  and  not  to  cases 
where   an   attorney  or   neighbor    is   employed   to    write 
the   deed,    and    merely   inserts    the   grantor's   name   as 
one   of    the   parties   to   it,    Avith    the    expectation    that 
he   shall   afterwards   sign    it   to    make   it   complete  and 
give    it   vitality.       Here    there    w^as    evidently   a    pur- 
pose  to   sign,   but   an    omission   to  do  so  by  oversight. 
It  does   not   appear   that  the  deed  was  actually  de- 
livered   to    the    wife    until    after    the    name    w^as    in- 
serted,    though    it    was  ^  registered.      What    the    effect 
of    this   may    be   we   need    not,    however,    consider,    as 
the    Court    of    Chancery    Appeals    linds    that,     before 
the   deed   was   originally   executed   and   registered,  and 
during   the    whole   of   their   married  relation,   the   w^ife 
was    leading    a    life   of   deception    and   double   dealing 
with     her     husband,     living    in    secret     adultery    while 
professing    to     be     loyal    and    true    to    her    marriage 
vows,    thus    imposing    upon    him,    and    inducing    him 
to   convey   to   her   all    the    pro})erty   he    owned   in   the 
world  in  consideration  of   a  love,    loyalty,  and  fidelity 
that    had   no   existence   on   her   part.       Such    a    course 
of     conduct    constitutes    the    grossest    and    most    out- 
rageous fraud,   more  pernicious  and   repreheixsiblo  than 
if     based     on     any     money     consideration.       It     would 
shock    the    conscience   of    mankind   to   allow   a   shame- 
less   woman    to    thus    prostitute    the    most    sacred    of 
all    earthly    relations    into    a    fraudulent    device    and 
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scheme  to  obtain  the  money  of  a  confiding  husband, 
and  if  the  Courts,  as  insisted  by  counsel,  cannot 
relieve  from  this  class  of  fraud  as  fully  and  com- 
pletely as  that  based  on  dollars  and  cents,  they  are 
indeed  impotent  in  their  power  to  remedy  and  ob- 
viate  fraud. 

The  Chancellor  was  in  error,  and  his  decree  is 
reversed,  and  the  decree  of  the  Court  of  Chancery 
Appeals  is  aifirmed  and  the  deed  from  the  husband 
to  the  wife  is  canceled,  and  all  right,  title,  interest, 
and  estate  seemingly  vested  in  her  under  the  deed 
is  divested  out  of  her  and  revested  in  the  husband. 
The  costs  will  be  paid  by  the  husband,  and  he  will 
have    judgment   over    against   the   wife   for    the   same. 
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Woodward  v.    CRtMP. 

[KiiaxvlUe.     October    1,    1895.) 

MoBTGAGE.     DlstUiguished  from  pledge.     Regl8tratlon, 

An  assignment  of  all  benefits  to  accrue  from  a  rent  contract  pro- 
viding for  the  payment  of  a  portion  of  the  grain  to  be  grown 
on  a  farm,  constitutes  a  mortgage,  not  a  pledge,  as  to  a  crop 
planted  but  not  grown  at  the  time  of  its  execution,  and  regis- 
tration thereof  is  essential  to  make  it  available  against  credit- 
ors of  the  assignor,  who  levy  upon  his  interest  therein  before 
severance  and  delivery  of  the  rents. 


FROM    HAMBLEN. 


Appeal  in  error  from  Circuit  Court  of  Hamblen 
County.      W.    R.    Hicks,    Judge. 

James  G.  Rose  and  Washburn,  Pickle  &  Turner 
for   Woodward. 

J.  F.  Laeferty  and  Shields  &  Mountcasti^e  for 
Crump. 

Wilkes,  J.  This  cause  was  heard  in  the  Court  be- 
low, upon  an  agreed  statement  of  facts,  and  judgment 
was  rendered  for  defendants,  and  plaintiffs  have  ap- 
pealed to  this  Court,  and  assigned  errors.      The  whole 
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controversy  arises  out  of  the  assignment  of  a  written 
contract  between  Paulett  &  Lotspeich  as  lessors,  and 
Fred  Scruggs  and  Eliza  J.  Scruggs  ias  lessees,  by 
which  the  lessees  were  to  pay  the  lessors  one-half 
of  all  grain  grown  on  a  certain  farm  for  the  year 
1893,  and  when  the  grain  is  gathered  they  are  to 
haul  the  lessors'  part  to  them  at  their  own  expense, 
etc.  On  June  1,  1893,  while  the  crop  was  in  cultiva- 
tion, but  before  it  was  matured  or  grown,  Paulett 
&  Lotspeich,  by  a  paper  writing,  placed  the  said 
rental  contract  in  the  hands  of  J.  C.  Woodward, 
and  assigned  the  same  to  him  as  collateral  security 
for  a  note  for  $600  for  the  benefit  of  the  State  Na- 
tional Bank  of  Knoxville.  The  paper  writing  uses  this 
language:  '*We  hereby  assign  to  James  C.  Wood- 
ward, for  the  benefit  of  the  State  National  Bank  of 
Knoxvillfe,  all  the  right,  title,  and  benefit  to  accrue 
to  us  from  said  rent  contract,  and  herebj'  authorize 
him  to  proceed  to  take  charge  of  the  interest  we 
have  under  said  contract,  without  further  notice  to  us, 
it  being  distinctly  understood  that  if  we  duly  pay 
off  the  note  for  which  this  is  given,  and  all  interest 
and  attorney's  fees,  then  shall  this  contract  be  sur- 
rendered, otherwise  it  shall  remain  in  full  force  and 
effect  *for   the    benefits   above   recited." 

Defendant,  Crump,  November  3,  1893,  recovered  a 
judgment  before  a  Justice  of  the  Peace  for  $52.50 
against  Lotspeich,  one  of  the  lessors,  and  levied  an 
execution  November  22,  1893,  on  the  interest  of 
Lotspeich   in   the   crop   of    corn    then    standing    in   the 
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fields  of  the  lessees,  and  the  contest  is  now  between 
the  bank  and  Woodward  for  it,  and  the  execution 
creditor,  Crump,  as  to  their  priorities  against  the 
corn,  which  was  afterwards  gathered  and  cribbed  to 
await  the  result  of  this   suit. 

The  whole  controversy  turns  upon  the  question 
whether  the  assignment  of  the  lease  contract  is  a 
pledge  or  mortgage.  If*  the  former,  it  need  not  be, 
and  if  the  latter  it  must  be,  registered  to  be  valid 
as  against  creditors.  Without  passing  on  other  ques- 
tions, we  are  of  opinion  that  the  transaction  in  this 
case  was  not  a  pledge,  and,  not  being  registered,  can- 
not avail  as  a  mortgage  against  creditors  of  the 
grantor. 

The  assignment  was  made  on  June  1,  1893.  At 
that  time  the  corn  was  planted,  but  not  grown. 
The  grantor  himself,  at  that  time,  could  not  pledge 
it,  as  he  could  not  deliver  it.  The  paper  writing 
given  to  Woodward  did  not  assume  to  deliver  the 
interest  of  Lotspeich,  but  only  stipulated  for  deliv- 
ery in  the  future,  and  its  only  effect  was  to  give 
the  assignees  the  right  to  take  possession  at  a  future 
date.  A  mere  executory  agreement  to  deliver  posses- 
sion is  not  a  delivery,  either  actual  or  symbolical. 
18    Am.    &   Eng.    Enc.    L.,    596,    note. 

This  is  a  case  of  future  property,  that  •  is,  of  a 
crop  planted,  but  not  yet  grown,  and  incapable  of 
delivery.  It  cannot  be  effectual  until  it  actually 
comes  into  existence  and  is  separated  and  delivered. 
Jones    on    Pledges,    Sec.     31.       Until    then,     it    is    a 
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mere  executory  agreement,  good,  it  may  be,  between 
the  parties,  but  not  as  against  creditors.  18  Am. 
&   Eng.    Enc.    L.,    596,    note. 

We    think    there   is   no   error   in   the    judgment   of 
the   Court   below,    and   it  is  affirmed   with   costs. 
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TooMEY  V.    Atyoe. 

{Knoxville.      October    1,    1895.) 

1.  Chanceby  Practice.     CTwinceMor's  decree  has  weight  of  verdict, 
when. 

The  Chancellor's  decree  has  the  weight  and  effect  of  a  jury's 
verdict,  when,  after  a  jury  has  been  demanded  and  granted  to 
try  a  chancery  cause,  the  parties  consent  that  the  Chancellor 
shall  hear  and  determine  the  cause,  sitting  as  a  jury.  (PosU 
pp.  377-379.) 

Code  construed:  JJ  3872,  3873,  5215,  5219  (M.  &  V.);  JJ  3155,  3156, 
4465,  4469  (T.  &  S.). 

Cases  cited:  Gass  v.  Mason,  4  Sneed,  509;  Bank  v.  Oldham.  6 
Lea,  728;  Ragsdaleu  Gossett,  2  Lea,  739;  Cowan  v.  Singer  Mfg. 
Co.,  92  Tenn.,  379;  Sahlien  v.  Bank,  90  Tenn.^  228;  Eller  v. 
Richardson,  89  Tenn.,  580. 

2.  Same.     5itbmi«8io7i  of  formal  ismies  iwt  required,  whciu 

Submission  of  formal  issues  of  fact,  separate  from  the  pleadings, 
is  not  indispensable  in  the  trial  of  a  chancery  caiise  in  which 
trial  by  jury  has  been  granted,  where  the  issues  are  clearly 
defined  in  the  pleadings,  and  the  Chancellor,  by.  consent  of 
parties,  determines  the  cause,  sitting  as  a  jury.     {Post,  p.  379.) 

Code  construed:  J  5218  (M.  &  V.);  J  4468  (T.  &  S.). 

Cases  cited:  Cooper  v.  Stockard,  16  Lea,  144;  Bank  v.  Oldham,  6 
Lea,  729;  Gass  v.  Mason,  4  Sneed,  509. 

3.  Same.     Proper  decree. 

This  Court  will  render  final  decree,  without  remanding,  upon 
reversal  of  a  cause  tried  by  the  Chancellor  sitting  as  a  jury. 
{Post.  pp.  38U  382.) 

Cases  cited:  Glasgow  v.  Turner,  91  Tenn.,  167;  Smith  v.  Hub- 
bard, 85  Tenn.,  306;  Singleton  v.  Wilson,  85  Tenn.,  347;  Settle 
V.  Marlow,  12  Lea,  474;  Cowan  v.  Singer  Mfg.  Co.,  92  Tenn.,  384. 

4.  Question  of  Law.     Construction  of  written  controets  l^. 

The  construction  of  written  contracts  is  matter  of  law,  which 
J  this  Court  determines  for  itself,  without  embarrassment  from 
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the  verdict  of  a  jury  or  from  the  decision  of  the  Court  of 
Chancery  Appeals.     (Post,  p.  381.) 

5.  Contract.     Construction. 

Under  a  contract  for  the  sawing*  by  the  second  party  of  such 
logs,  up  to  a  specified  amount,  as  shall  be  furnished  by  the 
first  party,  at  a  specified  price  per  thousand  feet,  until  the 
first  party  has  received  payment  in  full  of  a  note  of  the  second 
party,  and  at  another  price  for  the  remainder  up  to  the  limit, 
the  first  party  is  bound  to  furnish  only  such  a  quantity  of  logs 
as  will  enable  the  second  party,  by  sawing  them,  to  pay  the 
note.     {Post,  pp.  379-381.) 


FROM    MORGAN. 


Appeal  from  the  Chancery  Court  of  Morgan 
County.      H.    B.    Lindsay,    Ch. 

E.  E.  Young  and  H.  P.  Stephens,  Wright  & 
Wright  for  Toomey. 

A.  R.  McKiNZiE  and  S.  H.  Staples  for  Atvoe 
Bros.    &   Co. 

Caldwell,  J.  On  the  eleventh  day  of  March, 
1892,  John  Toomey  sold  a  sawmill  and  some  other 
personal  property  to  Atyoe  Bros.  &  Co.,  at  the  price 
of  $1,500.  The  purchasers  paid  $500  in  cash,  and 
gave  their  note  to  the  seller  for  $1,000  due  six 
months  after  date.  The  parties,  on  the  same  day, 
executed  a  written  paper,  wherein  the  fact  and  terms 
of   the   sale,    together   with   some   other   matters,    were 
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recited  in  detail.  The  only  part  of  that  paper  nec- 
essary to  be  reproduced  in  this  opinion  is  as  fol- 
lows: ''The  parties  of  the  second  part  hereby  agree 
by  and  with  the  party  of  the  first  part  to  saw  such 
logs  into  lumber  as  is,  by  the  party  of  the  first 
part,  furnished  on  the  sawmill  grounds,  to  the 
amount  of  1,000,000  feet,  at  the  following  prices: 
$3.50  per  1,000  feet  until  $1,000  is  paid  in  full 
(biit  it  is  hereby  distinctly  understood  that  the  party 
of  the  first  part  shall  pay  over  to  the  parties  of 
the  second  part  seventy -five  cents  on  every  1,000 
feet  sawed  by  the  parties  of  the  second  part,  for 
expenses,  until  the  party  of  the  first  part  has  re- 
ceived payment  rn  full  on  said  note  heretofore  re- 
ferred to),  and,  for  the  remainder,  up  to  1,000,000 
feet,  the  parties  of  the  second  part  hereby  agree  to 
saw  for  $3.25  per  1,000  feet."  Pursuant  to  that 
contract,  something  like  200,000  feet  of  logs  were 
delivered  by  •  Toomey  and  sawed  into  lumber  by 
Atyoe  Bros.  &  Co.,  and  the  latter  thereby  become 
entitled  to  a  credit  of  near  $500  on  their  note. 
No  other  logs  were  delivered,  and  no  other  payments 
were  made,  and,  on  October  14,  1892,  Toomey  filed 
the  ori^nal  bill  in  this  cause  to  collect  the  balance 
of   the   note. 

Atyoe  Bros.  &  Co.  answered  the  bill,  saying  that 
it  was  never  contemplated  that  they  should  pay  the 
note  otherwise  than  by  sawing  the  logs  of  complain- 
ant into  lumber  at  the  price  stipulated  in  their  writ- 
ten   agreement;     that    complainant    had    not    delivered 
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the  logs  as  he  had  bound  himself  to  do,  and  that, 
by  his  breach  of  contract,  they  were  prevented  from 
complying  with  their  part  of  the  contract,  and  were 
damaged  more  than  the  balance  of  their  note.  Later 
on  in  the  progress  of  the  cause,  Atyoe  Bros.  &  Co. 
filed  a  cross  bill,  in  which  they  alleged  substantially 
the  same  facts  previously  averred  in  their  answer, 
and  sought  to  recover  from  Toomey  $1,000  as  dam- 
ages for  his  breach  of  contract.  They  prayed  that 
the  damages  allowed  them,  so  far  as  necessary  for 
that  purpose,  should  be  set  off  against  the  amount  •« 
remaining  due  on  their  note,  and  that  they  should 
have  a   decree  for   the  balance. 

Toomey  answered  the  cross  bill,  admitting  that  he 
had  delivered  less  than  200,000  feet  of  logs,  giving 
what  he  deemed  a  sufficient  excuse,  under  the  con- 
tract, for  his  failure  to  deliver  more,  and  denying 
that  Atyoe  Bros.  &  Co.  had  suffered  any  damage, 
or  were  entitled  to  any  recovery  against  him,  by 
reason  of  that  failure.  Upon  these  j)leadings  and 
proof   the   cause   was   finally    heard   and   determined. 

The  final  decree  is  as  follows:  ''In  this  cause  a 
jury  having  been  demanded  and  granted  by  the  Court 
to  hear  and  determine  the  issues  joined  in  the  plead- 
ings, thereupon  the  parties,  in  open  Court,  waived  the 
actual  presence  of  the  jury,  and  agreed  that  the  case 
might  be  heard  before  the  Chancellor,  sitting  by  con- 
sent  as  a  jury,  and  [thatj  his  decision  and  answer 
to  the  issues  in  the  pleadings  have  all  the  weight 
and   effect   of   the    verdict   of   a   jury;   and,   thereupon, 
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the  cause  came  on  to  be  heard,  as  above  stated,  on 
the  pleadings,  exhibits,  and  proof  on  file,  and  oral 
proof  introducsed  On  the  hearing,  and  the  same  hav- 
ing been  heard,  and  argument  by  the  counsel  on  both 
sides,  the  Court,  answering  as  a  jury  all  the  issues 
and  pleadings,  after  adjusting  and  settling  all  the 
equities  set  up  by  all  parties  in  all  the  pleadings, 
is  pleased  to  find  that  John  Toomey,  Jr.,  is  entitled 
to  have  and  recover  of  defendants  ^250  and  $21.50 
interest,  making  a  total  of  $271.50.  ...  It 
is,  therefore,  ordered,  adjudged,  and  decreed  by  the 
Court,  upon  the  findings  of  the  facts  as  above  stated, 
and  upon  the  whole  record,  that  complainant,  John 
Toomey,  have  and  recover  of  the  defendants,  Atyoe 
Bros.    &   Co.,    said   sum   of   $271.50." 

On  appeal  of  Atyoe  Bros.  &  Co.,  the  Court  of 
Chancery  Appeals  reversed  the  decree  of  the  Chan- 
cellor, and  granted  the  full  relief  sought  in  the  cross 
bill,  by  giving  Atyoe  Bros.  &  Co.  a  recovery  for 
$1,000  as  damages,  and  then  applying  $533.20  thereof 
as  a  set-off  to  balance  due  on  their  note  to  Toomey, 
and  rendering  decree  against  him  for  the  remaining 
$466.80. 

Toomey  has  appealed  to  this  Court  and  made  an 
assignment  of  errors  involving  the  questions  herein- 
after  considered. 

1.  Contrary  to  the  opinion  of  the  Court  of  Chan- 
cer}^ Appeals,  the  decree  of  the  Chancellor  upon  the 
issues  of  fact  submitted  to  him  is  entitled  to  the 
same   force    and    effect,    upon    appeal,    as    the    verdict 
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of  a  jury,  it  distinctly  appearing  that  a  jury  was 
regularly  demanded   and   granted,   and    that   the   Chan- 

m 

cellor,  thereafter,  by  agreement  of  parties,  heard  and 
determined  those  issues  as  a  jury.  This  results,  as 
a  matter  of  law  and  practice,  from  the  facts  so 
appearing,  and  not  from  the  agreement  that  such 
should   be   the   effect. 

It  is  true  that  §3872  of  the  Code  (M.  &  V.) 
declares  that,  *' either  party  dissatisfied  with  the  judg- 
ment or  decree  of  the  Circuit  '  or  Chancery  Court, 
in  a  matter  of  equity  tried  according  to  the  forms 
of  the  Chancery  Court,  may  appeal  to  the  Supreme 
Court  and  have  a  re-examination  in  that  Court  of 
the  whole  matter  of  law  and  fact  appearing  in  the 
record."  But  that  requirement  of  trial  d<'  novo  in 
this  Court  does  not  apply  in  all  chancery  causes. 
The  next  section  provides  that  *' issues  of  fact  in 
chancery,  made  up  on  demand  of  either  party,  and 
tried  by  jury  according  to  the  forms  of  a  Court  of 
Law,  are  not  embraced  in  the  foregoing  section,  and 
errors  in  the  proceedings  therein  had  can  only  be 
corrected  as  errors  are  corrected  in  actions  at  law." 
Code   (M.    &   v.),    §3873.       See,    also,    §5215. 

The  finding  of  the  jury  in  such  cases  have  "the 
same  force  and  effect"  as  the  verdict  of  a  jury  in 
ordinary  trials  at  law.  Code  (M.  &  V.),  §  5219; 
Gass  V.  Mason ^  4  Sneed,  509;  Banh  v.  Oldham^  6 
Lea,  728;  Ragndale  v.  Gossett,  2  Lea,  739,  and 
cases   there   cited. 

"It    is    a   familiar    rule    that    the   findings   of   fact 
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by  a  Circuit  Judge  will  have  the  same  weight  in 
this  Court  as  the  verdict  of  a  jury."  Cowan  v. 
Singer  Manufacturing  Co.^  92  Tenn.,  379;  Sahlien 
v.  Bank^  90  Tenn.,  228;  Eller  v.  Rlchar(L%on^  89 
Tenn.,  580,  and  citations  there  made.  The  reason 
for  this  rule  is  that  the  parties,  being  entitled  to  a 
jury,  have  waived  it  and  permitted  the  Court  to 
try  the  issues  of  fact  in  the  room  and  stead  of  a 
jury.  The  same  reason  exists  in  the  case  before 
us,  and  the  same  rule  is  applicable.  The  parties 
had  become  entitled  to  a  trial  by  jury,  but  waived 
the  actual  presence  of  the  jury,  and  submitted  the 
issues   of  fact  to   the   Chancellor   as   a    jury. 

2.  It  matters  not  that  formal  issues  of  fact,  sep- 
arate from  the  pleadings,  were  not  written  out  and 
submitted  to  the  Chancellor.  The  rule  requires  that 
such  issues  shall  be  made  up  and  submitted  when  a 
jury  actually  tries  the  case.  Code  (M.  &  V.),  §5218; 
Cooper  V.  Stockardy  16  Lea,  144;  Bank  v.  Oldham^ 
6  Lea,  729;  Ga^H  v.  Mason^  4  Sneed,  509.  But  that 
formality  was  not  indispensable  in  a  case  like  this, 
where  the  issues  of  fact,  being  well  defined  in  the 
pleadings,  were  submitted  to  the  Chancellor  instead 
of  a  jury.  The  issues  of  fact  were  made  plain  to 
him   by   the   pleadings — more   was   not   necessary. 

3.  The  written  agreement,  whose  breach  is  made 
the  ground  of  action  in  the  cross  bill,  and  the 
ground  of  defense  in  the  answer  to  the  original  bill, 
does  not  obligate  Toomey  to  deliver  1,000,000  feet 
of    logs.       It   only  binds   him   to   deliver  such  a  quan- 
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tity   of    logs,    that   Atyoe   Bros.    &   Co.,    in   the    saw- 
ing  of   them,    may   earn   enough    money,    at   the   stip- 
ulated  price   per    1,000   feet,    to    pay   and   satisfy   the 
f  1,000    note.       Atyoe   Bros.     &    Co.    obligated    them- 
selves,   in   that  agreement,    **to    saw    such    logs    into 
lumber"   as.  Toomey  might   furnish,    '*to   the  amount 
of    1,000,000   feet,"    if    he    should    deliver    so   much; 
but   he   did   not   contract  that  he  would,  in  fact,  fur- 
nish  enough    logs   to   make    that    amount    of  .  lumber. 
He    was    allowed,    but   not   required,  to    do   so.       The 
controlling   part    of    the    agreement   is   quoted   on   the 
first  page  of   this   opinion,  and  we  repeat  that  it  does 
not    })ind    Toomej^   to    furnish    more    logs    than    would 
enable   Atyoe   Bros.    &   Co.    to    earn    $1,000    in    con- 
verting  them    into   luml:)er    at    the    agreed    price    per 
1,000  feet.      How    the   Chancellor   construed  the  agree- 
ment,   this    record    does    not    disclose;    nor    does    the 
record    show,    in    so     many    words,     that     he     found 
Toomey  to   have  breached  the  agreement  in  any  way; 
but   tlie   conclusion   is   irresistible    that   he   did    find    a 
breach   and   damafi:e   thereby  to  Atvoe  Bros.   &   Co.   to 
the   extent   of    the   difference   between    what   they   still 
owed    Toomey   on    the   note   and    the    amount    of    the 
decree    pronounced    in   his   favor — the    balance   due   on 
the   note   being    over   $500,    and    the    amount    of   the 
decree    being   only    $250,   with    interest.       There   is    no 
other  ground   than   that   of   a  breach  by  Toomey,  and 
consequent  damage  to  Atyoe  Bros.  &  Co.,   upon  which 
Toomey   could    reasonably   have    been    denied   a   re<?ov- 
ery  for  the   full   amount   of    balance   due   on  the  note. 
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The  Coui-t  of  Chancery  Appeals  thought  Toomey  was 
bound  to  furnish  the  full  1,000,000  feet  of  timber, 
and  that,  by  his  failure  in  that  obligation  to  the 
extent  of  about  800,000  feet,  he  had  damaged  Atyoe 
Bros.  &  Co.  $1,000,  that  being  $466.80  more  than 
the    balance   due   on   the   note. 

4.  What  the  written  agreement  of  the  parties 
means  upon  its  face,  what  the  extent  of  the  obli- 
gations assumed  and  imposed  thereby,  are  questions 
of  law  to  be  decided  by  the  Court  as  contradis- 
tinguished from  a  jury,  and  for  ultimate  decision  of 
this    Court. 

5.  There  is  no  evidence  upon  which  the  Chancellor 
could  properly  have  found  that  Atyoe  Bros.  &  Co. 
were  damaged,  by  Toomey' s  breach,  less  than  the 
full  amount  of  balance  due  on  the  note;  hence,  that 
finding  is  not  conclusive,  on  appeal,  though  entitled 
to  the  same  weight  as  the  verdict  of  a  jury.  The 
decree  in  favor  of  Toomey  for  $250  and  interest  is 
without  any  support  in  the  proof,  and  was,  for  that 
reason,    properly   reversed   by  the   Court   of   Chancery 

Appeals. 

« 

6.  The  cause  having  been  heard  by  the  Chancellor 
without  a  jury,  in  the  manner  previously  stated  herein, 
it  was  in  accord  with  sound  practice  for  the  Court 
of  Chancery  Appeals,  upon  reversal  of  his  decree, 
to  render  the  decree  which  he  should  have  rendered, 
instead  of  remanding  the  cause  for  a  new  trial. 
Such  is  the  practice  established  by  this  Court  in 
cases   tried   by   Circuit    Judges    without    the   interven- 
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tion  of  a  jury  {Glasgmo  v.  Turiier^  91  Tenn.,  167; 
Smith  V.  Hiihhard^  85  Tenn.,  306;  SingUton  v.  WlUon^ 
Ib.^  347;  Settle  v.  Marlmo^  12  Lea,  474;  65>^m/4^  v. 
Sui<jer  Mfg.  Co,^  92  Tenn.,  384);  and  for  a  like 
reason  the  same  practice  should  be  observed  in  such 
a   case   as   this. 

7.  Since,  by  the  true  construction  of  the  contract 
between  them,  Toomey  was  bound  to  furnish  Atyoe 
Bros.  &  Co.  only  a  sufficient  quantity  of  timber  to 
enable  them,  by  sawing  it,  to  satisfy  their  note  to 
him,  his  breach  of  that  obligation,  after  having  par- 
tially complied  by  furnishing  some  200,000  feet  of 
timber,  could  not  have  damaged  them  more  than  the 
unpaid  balance  of  that  note.  It  results,  therefore, 
that  the  decree  of  the  Court  of  Chancery  Appeals 
is   erroneous   so   far   as   in   excess   of  that   balance. 

Reverse,  and  enter  decree  in  accordance  with  this 
opinion,  adjudging  the  balance  of  said  note  satisfied 
by  an  equal  amount  of  damages  recovered  under  the 
cross  bill.  Toomey  will  pay  one  half  and  Atyoe 
Bros.  &  Co.  will  pa}^  the  other  half  of  all  costs  ac- 
cruing  in   this   cause. 
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GiLKEATH     V.    GlLLILAND. 

[Knoxville,       October    3,    1895.) 

1.  Constitutional  Law.     Constltutk/iiality  of  staUites  not  con»id' 
eredj  when. 

The  question  of  the  constitutionality  of  a  statute  declaring  a 
portion  of  a  stream  navig'able  for  flatboats  and  rafts,  does  not 
arise,  and  should  not  be  passed  upon,  in  a  litigation  as  to  the 
right  of  one  party  to  float  loose  logs  over  the  dam  of  the  other 
constructed  in  such  portion  of  the  stream.     {Posty  pp.  384-386.) 

Act  construed:  Acts  1893,  Ch.  118. 

Case  cited  and  approved:  State  v.  Wilson,  2  Lea,  210. 

3.  Decbke.     Corttm  non  jiidtce^  tohen. 

The  portion  of  a  decree  requiring  defendants  to  execute  bonds 
indemnifying  plaintiff  against  injury  to  his  dam  from  floating 
logs,  which  re<iuires  plaintiff  to  so  arrange  his  dam  as  to  allow 
all  reasonable  use  of  ihe  river,  is  aoram  mm  judlce,  where  com- 
plainant distinctly  asserted  his  right  to  use  the  dam  as  it  then 
was,  and  the  defendant  flled  no  cross-bill,  and  did  not  ask  for 
any  affirmative  relief.     (Po«t,  pp.  386,  387.) 


FROM    FENTRESS. 


Api^eal   from   Chancery   Court  of   Fentress   County. 
B.    M.    Webb,    Ch. 

Sam  Epps  Young  and  D.   C.    Young  for  Gilreath. 

Smith   &   Smith   for   Gilliland. 
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Caldwell,  J.  W.  A.  Gilreath  filed  this  bill  to 
have  Chapter  118  of  the  Acts  of  1893  declared  im- 
eoQstitntional,  and  to  restrain  J.  K.  P.  Gilliland 
and  others  from  floating  loose  logs  over  his  mill- 
dam,  until  they  shall  execute  bonds  indemnifying 
him  against  any  damage  that  may  be  done  him  bj' 
such    use   of   their    logs. 

The  Chancellor,  hearing  the  cause  upon  bill,  an- 
swers, and  proof,  was  of  the  opinion  that  the  com- 
plainant was  entitled  to  the  relief  sought^  and  so 
adjudged   and    decreed. 

Some  of  the  defendants  executed  the  required 
bonds  after  the  decree  was  pronounced,  and  others, 
who   were   unwilling  to   do   so,    appealed. 

The  Court  of  Chancery  Appeals  adjudged  the 
said  Act  of  1893  to  be  constitutional,  affirmed  the 
Chancellor's  decree  as  to  the  requirement  of  indem- 
nity bonds,  and  directed  that  complainant  **so  ar- 
range his  dam  .  .  .  as  to  allow  all  reasonable 
use  of  the  river,  at  proper  seasons,  for  the  passage 
of   logs   thrown   in   loose."      Complainant  appealed. 

Neither  the  Chancellor  nor  the  Court  of  Chancery 
Appeals  should  have  passed  upon  the  constitutionality 
or  unconstitutionality  of  the  aforesaid  Act  of  1893, 
that  question  being  a  mere  abstraction  upon  this 
record,  and  not  involved  in  any  real  controversy  be- 
tween  the  parties  to  this  litigation.  That  Act  amends 
a  former  Act  so  ^*as  to  provide  that  Wolf  River 
is  hereby  declared  navigable  for  flatboats  and  rafts, 
from   its   mouth  to   the   forks   of    said   river,    at   Phil- 
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ips  Williams',  in  Fentress  County;  also,  the  north 
fork  of  said  river  to  the  OIlie  Crouch  farm,  in 
Fentress   County."     Acts    1893,    Ch.    118,    Sec.    1. 

Complainant's  mill  is  situated  upon  that  stream, 
and  his  dam  crosses  it  below  *'the  forks,"  within 
the  limit  of  .*' declared"  navigability,  and  defendants 
are  above  with  their  logs;  but  this  record  fails  to 
show  that  they  contemplate  utilizing  the  provisions 
of  that  Act.  *  Indeed,  it  discloses  an  entire  absence 
of  any   such   contemplation   or   purpose. 

There  is  no  allegation  in  the  bill,  and  no  aver- 
ment in  the  answers,  direct  or  indirect,  that  the 
defendants,  or  any  of  them,  are  attempting,  prepar- 
ing, threatening,  or  intending  to  operate  flatboats  or 
run  rafts  over  complainant's  millda^m.  The  bill 
charges,  only,  that  the  defendants  are  making  prep- 
arations to  put  loose  logs  into  the  river  above  his 
mill,  and  float  them  down  over  his  dam  when  a 
suitable  rise  of  water  shall  come,  and  the  answers 
set  up  no  other  plan  or  purpose;  from  which  it 
plainly  appears  that  it  is,  in  reality,  a  matter  of 
no  consequence  whatever,  to  the  parties  here  litigant, 
whether  the  Act  mentioned  be  constitutional  or  un- 
constitutional. It  is  of  no  importance  that  the  com- 
plainant and  the  defendants  hold  diverse  views  with 
respect  to  the  validity  of  that  act,  and  that  both 
desire-  the  Court's  opinion  of  it;  for,  even  an  «*  agreed 
case"  will  not  be  entertained,  unless  it  presents  an 
actual  controversy  between  the  parties.  ^^The  prov- 
ince  of    a   Court    is   to    decide,    and    not     advise;    to 

35—11  p 


386  KNOXVILLE : 


Gilreath  v.  Gilliland. 


settle    rights,    and    not    to    give    abstract    opinions.'' 
State  V.     Wll^o2i^    2   Lea,    210. 

Without  reference  to  the  validity  or  invalidity  of 
Chapter  118,  Acts  of  1893,  whose  provisions  com- 
plainant invoked,  and  under  which  the  Chancellor  and 
Court  of  Chancery  Appeals  restrained  the  defendants 
until  indemnity  bonds  should  be  given,  and  upon 
the  assumption,  without  decision,  that  Wolf  River  is 
not  navigable,  in  any  sense,  at  and  above  complain- 
ant's mill,  it  was  entirely  competent  for  him  to 
offer,  as  he  did  in  his  bill,  to  permit  the  defend- 
ants  to  float  loose  logs  over  his  dam,  upon  condition 
that  they  execute  bonds  to  hold  him  harmless 
against  loss  and  injury  in  consequence  thereof.  Com- 
plainant confirms  that  offer  in*  his  assignment  of  errors 
in  this  Court,  by  asking  that  the  decree  with  re- 
spect thereto  be  affirmed.  The  defendants  acquiesce 
in  that  part  of  the  decree  of  the  Court  of  Chancery 
Appeals,    as   well   as  in   the   rest,    by   not   appealing. 

That  part  of  the  decree  of  the  Court  of  Chancery 
Appeals  which  required  complainant  to  **so  arrange 
his  dam  ...  as  to  allow  all  reasonable  use  of 
the  river,"  etc.,  is  coram  no7i  ju-dice.  Such  relief 
as  that  was  not  sought  in  any  of  the  pleadings, 
nor  was  any  fact  or  right  alleged  or  averred 
upon  which  it  could  appropriately  have  been  granted. 
Complainant,  in  his  bill,  distinctly  asserted  his  right 
to  have  and  keep  and  use  his  dam  as  it  then  was. 
He  put  forth  no  theory  upon  which,  in  granting 
him  the  particular  relief  sought,  he  could  rightfully  be 
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required    to   change   the   situation   or   condition   of    his 
property. 

The   defendants   filed   no    cross  bill,    nor    asked    for 
afSrmative   relief   in   any   way. 

Modify  decree  of  Court  of  Chancery  Appeals,  as 
indicated  by  this  opinion,  and  let  complainant  pay 
one-half,  and  defendants  the  other  half  of  all  costs 
not  adjudged  by  the  Chancellor,  the  balance  will  be 
paid  as  adjudged    by  him. 
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Railroad   r,    Lee. 

{KnoxrlUe,       October    3,    1895.) 

1.  Nrw  Trial.     For  Cottrfs  failure  U)  approve  or  disapprove  verdict. 

This  Court  will  reverse  and  remand  a  law  cause  where  the  Judg^ 
fails  either  to  approve  or  disapprove  the  verdict  of  the  jury, 
expressing  a  purpose  and  desire  to  have  the  facts  and  questions 
passed  upon  by  this  Cour*^  without  any  affirmative  action  on 
his  part. 

Cases  cited:  Railroad  v.  Lee,  90  Tenn.,  570;  Turner  v.  Turner,  85 
Tenn.,  389;  Railroad  v.  Roddy,  85  Tenn.,  403. 

2.  Samr.     For  \ise  of  diagrams  ruA  put  in  evidemx. 

It  is  misconduct,  for  which  a  new  trial  will  be  granted,  for  the 
jury  to  examine  and  consider  diagrams  that  have  not  been  put 
in  evidence. 


FROM    HAMBLEN. 


Appeal  in  error  from  Circuit  Court  of  Hamblen 
County.      W.    R.    Hicks,    Judge. 

Shields  &  Mountcastle  and  J.  B.  Holloway 
for   Railroad. 

James  G.    Rose  and   Geo.    P.    Yoe  for   Lee. 

Caldwell,  J.  This  action  was  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been 
received    by    Mrs.     Mary    Lee,     then    Miss    Newman, 
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while  (liBembarking  from  a  passenger  train  of  the 
Gast  Tennessee,  Virginia  &  Georgia  Railway  Company. 

The  plaintiffs,  on  different  trials,  have  obtained  four 
verdicts,  for  $4,000,  $1,200,  $3,500,  and  $3,000, 
respectively.  The  first  one  was  set  aside  by  the 
trial  Judge,  the  second  was  approved  by  him,  and 
his  action  in  refusing  a  new  trial  was  reversed  by 
this  Court  on  account  of  errors  in  his  instructions  to 
the  jury  {Raihcay  Co,  v.  Lee^  90  Tenn.,  570),  the 
third  was  set  aside  by  the  trial  Judge,  and  the 
fourth  is  now  before  us  on  an  appeal  .in  the  nature 
of   a   writ   of   error   by   the   railway   company. 

In  disposing  of  the  motion  for  a  new  trial  in 
the  last  instance,  the  Court  made  an  order  in  the 
words  following:  *<Came  on  for  argument  the  rule 
heretofore  entered  by  defendant,  to  have  the  verdict 
rendered  by  the  jury  in  this  case  set  aside  and  a 
new  trial  of  the  case  granted,  and,  the  premises 
being  fully  seen  and  considered  by  the  Court,  the 
Court  not  being  willing  to  arrest  the  verdict,  since 
it  has  tried  the  case  so  often  and  is  so  anxious 
that  our  Supreme  Court  pass  upon  the  evidence  in 
the  case  and  the  facts  thereof,  that,  after  so  many 
trials  of  the  case  in  this  Court,  the  Court  is  of 
opinion  that  the  rule  for  a  new  trial  should  be  dis- 
charged, and  so  orders,  that  the  questions  involved 
may    be   passed   on    by    the   Supreme   Court." 

The  Honorable  Circuit  Judge  committed  error  in 
the  action  thus  taken.  It  was  his  duty  either  to 
approve   or   disapprove   the    verdict,    and  then,    in    due 
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course  of  proceeding,  let  the  agjjrieved  party  bring 
the  case  into  this  Court,  if  desired.  It  was  his 
province,  and  his  alone,  to  decide,  in  the  first  in- 
stance, whether  or  not  judgment  should  be  pro- 
nounced upon  the  verdict  rendered  by  the  jury. 
This  Court  cannot  decide  the  question  originally;  it 
has  no  original  jurisdiction.  It  cannot  ''pass  upon 
the  evidence  in  the  case''  before  the  verdict  of  the 
jury  has  received  the  approval  or  disapproval  of  the 
trial    Judije. 

The  language  of  the  entry  above  quoted  does  not 
show  either  approval  or  disapproval;  it  does  not  in- 
dicate whether  the  trial  Judge  thought  the  verdict 
was  right  or  wrong  on  the  evidence.  To  overrule 
a  motion  for  new  trial,  with  expressed  anxiety  that 
this  Court  may  ''pass  ujwn  the  evidence  in  the 
case,''  and  in  order  "that  the  questions  involved 
may  be  passed  on''  by  this  Court,  is  to  withhold 
aj)proval  or  disapproval — to  pretermit  action  which 
must  be  taken  l)efore  apj^llate  jurisdiction  can  be 
conferred  or  acquired.  Upon  kindred  questions,  see 
Turner  v.  Turner^  85  Tenn.,  389;  Railroad  Co,  v. 
Ro(My^     Ih.^    403,    and   cases   there   cited. 

It  was  error,  also,  for  the  jury  to  examine  and 
consider   diagrams   not   introduced    in   evidence. 

Reverse,    and   remand   for   a   new   trial. 
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Bailey   v.    State. 

{Krwxville.       October   3,    1895.) 

SupKKMB  Court.     Jurisdiction. 

This  Court  acquires  no  jurisdiction  where  an  appeal  is  prayed, 
but  not  granted,  and  will  strike  the  cause  from  the  docket. 

Code  construed:  §  3876  (M.  &  V.);  J  3259  (T.  «fe  S.). 

Cases  cited  and  approved:  Craighead  v.  Rankin,  6  Bax.,  131; 
O'Uiley  u  ZoUicoffer,  4  Yer.,  298;  Childress  v,  Marks,  2  Bax., 
12;  Snyder  v.  Summers,  1  Lea,  482. 


FROM     SEVIER. 


Appeal  in  error  from  Circuit  Court  of  Sevier 
County.       W.    R.    Hicks,    Judge. 

T.  S.  Rambo,  W.  W.  Mullendore,  W.  A. 
Parton  for  Bailey. 

Attorney-general   Pickle   for   State. 

Caldwell,  J.  B.  B.  Bailey  was  convicted  and 
fined  fifty  dollars,  in  the  Circuit  Court  of  Sevier 
County,  for  unlawfully  carrying  arms.  He  has  ap- 
pealed to  this  Court,  by  counsel,  asking  a  reversal 
and   new   trial. 
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The  case  is  not  properly  in  this  Court,  because 
no  appeal  was  granted  in  the  Court  below.  All 
that  appears  in  the  transcript  on  the  subject  of 
appeal,  is  found  in  an  entry  upon  the  minutes  of 
that  Court,  which  is  as  follows:  *<From  the  action 
of  the  Court  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  the  defendant  excepts,  and  prays 
an  appeal  to  the  Supreme  Court,  sitting  at  Knox- 
ville."  That  entry  is  fatally  defective,  in  that  it 
fails  to  show,  additionally,  that  the  prayer  for  ap- 
peal was  granted.  It  shows  the  requisite  action  on 
the  part  of  the  defendant,  but  no  action,  in  response, 
on  the  part  of  the  Court.  Both  prayer  offered  by  the 
former  and  granted  by  the  latter,  were  indispensa- 
ble. Code  (M.  &  v.),  ^3876;  History  of  a  Lawsuit 
(Martin's  Ed.),  Sees.  280,  287;  Cnmjliecvd  v.  Ttanhln^ 
6  Bax.,  131;  O' Riley  v.  Zolllcoffer,  4  Yer.,  298^ 
2    Bax.,   12;    1    Lea,   482;    2    Enc.    PL   &  Pr.,   203-4. 

Strike   the   case   from   the   docket. 
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Bible  v.  Palmp:r. 
{Knoxviih,      October    8,    1895.) 

1.  Action.    Joinder  of  causes  of. 

Counts  may  be  joined  in  a  declaration  for  malicious  prosecution 

and  slander.     (Post,  V-  ^4,  395,) 
Code  construed:  J  3606  (M.  &  V.);  |  2896  (T.  &  S.). 

Cases  cited  and  approved:  Hall  v.  Hawkins,  5  Hum.,  356;  Uorsely 
V,  Branch,  1  Hum.,  198;  Shepherd  v.  Staten,  5  Heis.,  80;  Wag- 
goner u  White,  11  Heis.,  750;  Railroad  v.  Guthrie,  10  Lea, 
432;  Henderson  v.  Boyd,  85  Tenn.,  22. 

2.  Practice.     Requiring  election  erroneouH^  when. 

.  And  it  is  erroneous  in  such  case  to  require  the  plaintiff  to  elect 
between  the  two  counts  in  his  declaration,  though  separate 
trials  thereof  may  be  directed  by  the  Court.     {Post,  p.  395. ) 

Code  construed:  J  3606  (M.  &  V.);  J  —  (T.  <fe  S.). 

Case  cited  and  approved:  Waggoner  v.  White,  11  Heis.,  750. 


FROM    COCKE. 


Appeal     in    error     from     Circuit    Court    of     Cocke 
County.       W.    R.    Hick8,    Judge. 

McSwEEN   &   MiMs   and    W.    H.    Jones   for    Bible. 

Washburn,    Pickle   &   Turner    and    H.    N.    Cate 
for   Palmer. 
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Caldwell,  J.  This  is  an  action  wherein  R.  A. 
Bible  sues  Joseph  Pahner  for  $1 0,000  damages. 
The  plaintiff's  declaration  contained  two  counts,  one 
for  nialicious  prosecution  and  the  other  for  slander. 
The  defendant  demurred  for  misjoinder,  and  said 
that  the  declaration  embraced  two  distinct  causes  of 
action,  which  could  not  properly  he  joined  in  the 
same  suit.  The  demurrer  was  sustained,  with  leave 
to  the  plaintiff  to  elect  which  of  the  two  causes  of 
action  he  would  i)rosecute.  Upon  his  refusal  to 
make  an  election  the  suit  was  dismissed,  and  he 
ai)pealed   in   error. 

The  Court  below  was  in  error.  It  is  true,  as 
said  in  the  demurrer,  that  the  plaintiff  avers  facts 
constituting  two  distinct  causes  of  action;  but  it  is 
not  true,  as  further  said  in  the  demurrer,  that  those 
causes  of  action  cannot  properly  be  joined  in  the 
same   suit. 

It  is  allowable  to  join  two  or  more  distinct  causes 
of  action  in  as  many  different  counts  of  the  same 
declaration,  when,  as  in  this  case,  the  different  counts 
are  of  the  same  quality  or  character,  and  not  re- 
pugnant or  antagonistic  to  each  other.  •  Stephens  on 
PL,  *267;  Caruther's  History  of  Lawsuit,  Sec.  112; 
/5.,  Martin's  Ed.,  pp.  112,  113;  Code  (M.  &  V.), 
§3006;  Ilornehj  v.  Branch,  1  Hum,,  108;  Hall  v. 
Ilau'Jchis,  6  Hum.,  356;  S/i^ph/^rd  v.  Sfaten^  5  Heis., 
80;  Wagffoner  v.  W/u'ft^,  11  Heis.,  750;  liaUroad 
V.     Guthrie,    10   Lea,    432;    85    Tenn.,    22. 

The    case    of    Ilafl   v.    ITainkhi^,    cited   above,    like 
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this  one,  was  an  action  of  damages,  with  two  counts 
in  the  declaration,  one  for  malicious  prosecution  and 
the  other  for  slanderous  words.  That  of  Shepherd 
V.  Staten  was  of  similar  character,  being  for  assault 
and  battery  and  false  imprisonment,  averred  in  two 
different  counts.  The  plaintiff's  right  to  prosecute 
the  two  causes  of  action  in  one  suit  was  distinctly 
recognized,  though  not  expressly  decided,  in  each  of 
those   cases. 

In  cases  ^'w^here  several  distinct  causes  of  action 
against  the  same  party  are  joined,  the  Court  may 
direct  separate  trials  of  the  issues"  for  the  sake  of 
convenience,  or  to*  prevent  confusion.  Code  (M.  & 
v.),    §3606;     Wagganer   v.     Wfdte,    11    Heis.,    750. 

That  course  might  have  been  pursued  in  this 
case,  but  the  Court  could  not  rightfully  require  the 
plaintiff  to  elect  to  prosecute  one  count  and  abandon 
the  other  one.  He  was  entitled  to  prosecute  both, 
if   he   desired  to   do   so. 

Reverse   and    remand. 


396  KNOXVILLE: 


Howell  V.  Thompson. 


Howell  v.  Thompson. 
(KnoxviUe,       October    10,    1895.) 

1.  HoMKSTKAD.     Not  ciit  off  by  divoTCCy  when. 

A  widow  is  entitled  to  homestead  out  of  the  lands  of  which  her 
former  husband  died  seized  and  possessed,  althougfh  she  had 
obtained  divorce  a  inensa  et  thoro  from  him.     {PosU  PP'  396-400,) 

Cases  cited  and  approved:  Chenault  v.  Chenault,  5  Sneed,  250; 
Uog-gers  V.  Boggers,  6  Bax.,  299;  Jarnigan  i;.  Jarnigan,  12  Lea, 

n/  %'  ■«  • 

■ 

2.  Same.     Not  defeated  hy  husband's  ctrnvcynnce  to  xoife. 

The  wife  is  not  estopped  to  claim  homestead  in  lands  conveyed 
to  her  without  consideration  by  the  husband,  upon  the  deed 
being  set  aside  by  his  creditors,  when  she  did  not  participate 
in  the  fraud.     {Post,  pp.  400,  401.) 

Cases  cited  and  approved:  Ruohs  v.  Hooke,  3  Lea,  302;  Powell  v. 
Warren,  1  Leg.  R.,  47. 

3.  Limitations,  Statute  of.     Of  ttiree  yetirs  applies,  when. 

An  action  by  a  creditor  to  set  aside  a  transfer  of  bank  stock  by 
his  debtor  as  fraudulent  is  within  g  3470  (M.  &  V.)  Code,  pro- 
viding that  actions  for  the  detention  or  conversion  of  per- 
sonal property  must  be  brought  within  three  years  from  the 
accruing  of  the  cause  of  action.     {Post,  pp.  401,  402.) 

Code  construed:  i  3470  (M.  &  V.);  g  2773  (T.  &  S.). 

4.  Same.     Begins  to  run,  when. 

The  right  of  action  of  a  surety  to  set  aside  a  fraudulent  or  vol- 
untary conveyance  of  the  principal  debtor's  property,  and  sub- 
ject it  to  payment  of  his  debts,  accrues  at  the  date  of  the  con- 
veyance where  the  principal  had  previovisly  defaulted;  and 
statutes  of  limitations  begin  to  run  from  that  date  as  between 
the  surety  and  the  grantee  holding  adversely,  although  the 
surety  had  not  paid,  or  suffered  judgment  for,  anything,  or 
even  been  sued  on  account  of  his  liability.     {Post,  pp.  402-406.) 
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Code  constraed:  U  5031,  5036  (M.  &  V.);  U  4288,  4293  (T.  &  S.). 

Cases  cited  and  approved:  Ramsey  v.  Quillen.  5  Lea,  190;  McBee 
V,  Bearden,  7  Lea,  734;  Mulloy  v.  Paul,  2  Tenn.  Ch.,  103. 

Cited  and  distinguished:  Gibson  v.  Jones,  13  Lea,  G84;  Glass  v. 
Williams,  16  Lea,  697. 

5.  SA.ME.    'Fraudulent  concealment  of  (muse  of  iwtlon. 

The  principal  debtor's  fraudulent  concealment  of  his  default 
from  his  surety  does  not  prevent  the  running  of  the  statute  of 
limitations  as  against  the  surety  in  favor  of  one  holding  the 
debtor's  property  adversely  under  a  fraudulent  or  voluntary 
conveyance.     {Pont,  p.  405.) 

6.  Same.     Sureties  are  credttors,  when. 

Sureties  are  creditors  of  their  defaulting  principal,  before  they 
have  paid  the  debt  or  suffered  judgment,  within  the  statutes 
providing  that  creditors  may,  before  obtaining  judgment, 
bring  suit  to  set  aside  fraudulent  conveyances  of  their  debt- 
or'^s  property,  and  prescribing  limitations  within  which  such 
suits  shall  be  instituted.     (Postn,  pp.  403-405.) 

Code  construed:  §{  5031,  5036  (M.  &  V.);  §J  4288,  4293  (T.  &  S.). 

Cases  cited  and  distinguished:  Greene  v.  Starnes,  1  Heis.,  582; 
Saylors  v.  Saylors,  3  Heis.,  533;  O'Neal  v.  Smith,  10  Lea,  340; 
McBee  v.  Bearden,  7  Lea,  733;  Howell  v.  Cobb,  2  Cold.,  104; 
Armstrong  v.  Croft,  3  Lea,  191;  Spencer  v.  Armstrong,  13 
Heis.,  707;  Marshall  v.  Hudson,  9  Yer.,  57;  Maxey  v.  Carter, 
10  Yer.,  521;  Gibson  v.  Jones,  13  Lea,  684;  Cocke  v.  Hoffman, 
5  Lea.  105;  Glass  17.  Williams,  16  Lea,  697;  Reeves  v.  PuUiam, 
7  Bax.,  120;  Jamison  v.  Lillard,  12  Lea,  690. 


FROM     HAMBLEN. 


Appeal   in   error  from  Chancery  Court  of   Hamblen 
County.      Jno.    P.  Smith,   Ch. 
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Nat.  B.  Jones  and  Shields  &  Mountcasti^e  for 
Howell. 

James  G.  Rose,  Hollow  ay  &  Essary,  and  W. 
S.    Dickson   for   Thompson. 

Wilkes,  J.  Jas.  E.  Thompson  was  Trustee  of 
Hamblen  County.  Complainants  were  sureties  upon 
his  official  bond.  He  made  default  in  office  prior 
to  1888,  and  suit  Avas  brought  bj'^  Hamblen  County 
against  complainants  as  his  sureties  for  such  de- 
fault, August  9,  1891.  Pending  this  suit,  in  Octo- 
ber, 1892,  and  before  the  liability  of  the  com- 
plainants had  been  judicially  determined,  complain- 
ants filed  their  bill-  against  defendant,  Josephine, 
former  wife  of  James  E.  Thompson,  as  well  as 
his  administrator  and  heirs,  seeking  to  set  aside 
a  transfer  by  Thompson  to  his  wife  of  ten  shares 
of  stock,  of  $150  each,  in  the  First  National  Bank 
of  Morristown,  made  April  10,  1888,  and,  also, 
a  conveyance  to  her  and  her  daughters  of  his  real 
estate   in    Morristown. 

It  was  charged  that  these  conveyances  of  real 
estate  were  made  in  compromise  of  a  divorce  pro- 
ceeding which  his  wife  had  brought  against  him, 
and  that  they  were  without  real  consideration,  vol- 
untary, and  fraudulent  as  against  creditors.  It  was 
also  charged  that  said  J.  E.  Thompson  had  fraud- 
ulently concealed  the  fact  of  his  liability  and  default 
in  office  until  al)out  the  time  the  county  filed  its 
bill,    and    complainants   sought    to    impound    the   bank 
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stock  and  real  estate  until  the  termination  of  the 
litigation  with  the  county,  and,  then,  if  held  liable, 
to   apply   it   to   their    indemnity   and    reimbursement. 

On  May  10,  1895,  complainants  filed  their  amended 
and  supplemental  bill,  repeating  the  charges  already 
made,  and  stating,  further,  that  the  suit  had  been 
decided  in  favor  of  the  county,  and  that  they  had 
been  compelled,  on  October  3,  1894,  to  pay  some 
$4,800  on  account  of  the  default,  and  they  prayed 
that  the  bank  stock  and  real  estate  be  sold  to  in- 
demnify them  «on  account  of  this  payment.  The 
administrator  and  heirs  answered  ^the  bill,  but  their 
defense  need  not  be  further  noticed,  as  there  is  no 
question  aflfecting  them  before  the  Court  in  this  suit. 
Defendant,  Josephine  Thompson,  answered,  insisting 
that  the  decree  in  her  favor  in  the  divorce  proceed- 
ing did  not  dissolve  the  bonds  of  matrimony,  but 
only  decreed  a  separation  from  bed  and  board,  and 
that  she  was  the  widow  of  Jas.  E.  Thompson  when 
^  he  died,  and,  as  such,  entitled  to  dower  and  home- 
stead in  the  real  estate  conveyed  to  her  by  her 
husband,  and  she  asked  that  it  })e  assigned  to  her. 
She  claimed,  also,  that  she  had  held  the  bank  stock 
bince  April,  1888,  as  her  own,  and  in  her  own 
name  drawing  the  dividends,  and  was  entitled  to  it 
under   the   statute   of   three   years'   adverse   claim. 

On  May  24,  1895,  the  cause  was  heard  and  de- 
cree rendered  against  the  administrator  of  Jas.  E. 
Thompson  for  $4,866.91;  and  it  was  adjudged  that 
Thompson's    conveyance    of    the    real    estate    to    his 
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wife  and  daughters  was  voluntary  and  void  as  to 
complainants,  and  it  was  decreed  to  })e  sold  for 
their  indemnity,  subject,  however,  to  the  homestead 
right.  The  Court  below  denied  relief  as  against  the 
bank  stock,  holding  the  action  to  subj^t  it  barred 
by  the  adverse  claim  of  three  years,  and  that  Jose- 
phine Thompson  was  entitled  to  it  and  to  homestead 
in  the  real  estate,  and  the  decree  was  executed  by 
a  sale  of  the  real  estate  subject  to  her  homestead 
right,    but   denying    her   dower. 

Ftom  so  much  of  the  decree  as  holds  that  Jose- 
phine Thompson  is  the  widow  of  Jas.  E.  Thompson, 
and  entitled  to  homestead  in  his  real  estate,  and  that 
she  has  a  right  to  hold  the  bank  stock  under  the 
statute  of  three  years'  adverse  claim,  the  complainants 
appealed,  and  they  have  assigned  errors  raising  these 
questions,    which   are   the   only   ones   now  involved. 

First,  in  regard  to  the  real  estate.  We  think 
it  evident  that  the  divorce  decree  pronounced  was 
not  absolute  from  the  bonds  of  matrimony,  but  only 
from  bed  and  board,  and  did  not  deprive  the  wife 
of  her  rights  in  his  estate  in  the  event  of  her 
surviving  her  husband,  which  has  happened.  Che- 
luxult  V.  ClienauU^  6  Sneed,  250;  Boggei*H  v.  Baggers^ 
6  Bax.,  299;  Jarnigan  v.  Jaymigaii^  12  I^ea,  292;  2 
Bishop,    Marriage   and   Divorce   (4  Ed.),  726   et   »eq. 

The  only  right,  as  widow,  insisted  on  in  this 
Court  is  that  of  homestead  in  the  real  estate.  There 
appears  to  have  been  no  api)eal  by  her  from  the 
decree   denyino:   her    dower.       We    do    not    think    the 
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wife  is  estopped  to  claim  homestead  because  of  the 
conveyance  by  her  husband  to  her.  She  took  the 
conveyance,  so  far-  as  we  are  able  to  see,  in  good 
faith,  and  in  settlement  of  her  claims  and  right  to 
alimony  out  of  his  estate,  and  it  was  confirmed  to 
her  by  decree  of  the  Court  in  the  divorce  proceed- 
ings. We  can  see,  therefore,  no  fraudulent  intent  on 
her  part  in  taking  deed  to  this  property  which  would 
now  operate  to  estop  her  to  claim  homestead  out  of 
it.  Indeed,  if  this  conveyance  were  in  fact  fraudu- 
lent, she  would  still  be  entitled  to  claim  her  home- 
stead right  in  the  property  conveyed.  JRiiohs  v. 
Ilooke^  3  Lea,  302;  Powell  v.  Wan^en,  1  Leg.  Rep., 
47. 

We  are  of  opinion  there  is  no  error  in  that 
portion  of  the  Chancellor's  decree  holding  her  en- 
titled to  homestead  out  of  the  real  estate,  and  the 
decree   is   to   that   extent  affirmed. 

Second,  in  regard  to  the  bank  stock.  Defendant, 
Josephine,  does  not  claim  to  hold  this  under  the  di- 
vorce decree  as  alimony,  but  by  virtue  of  her  ad- 
verse possession  since  April,  1888,  under  the  pro- 
visions  of  the   Code   (M.    &   V.),    §3470. 

For  complainants  it  is  insisted  that  this  transfer 
of  bank  stock  to  the  wife  was  voluntary,  and,  as  to 
the  creditors  of  the  husband,  fraudulent,  because  the 
husband  was  at  that  time  in  default,  and  that  they 
have  a  right  to  have  the  same  subjected  to  reim- 
burse them,  and  that  their  cause  of  action  arose  in 
December,    1894,    when    they    were   compelled    to    pay 
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the  judgment  on  account  of  their  principal' b  default. 
The  defendant,  Josephine,  however,  insists  that  their 
right  of  action,  if  any,  accrued  when  the  stock  was 
transferred  to  her  in  April,  1888,  and  was  barred 
by  her  adverse  holding  for  three  years  before  this 
suit  was  brought  or  the  action  was  commenced  by 
the  county.  The  matter  is  narrowed  down  to  the 
question  whether  the  statute  applies  and  when  it 
began   to   run. 

We  think  there  can  be  no  doubt  but  that  the 
statute  does  apply  in  this  case.  It  provides  that 
^'actions  for  injuries  to  personal  or  real  property, 
and  actions  for  the  detention  or  conversion  of  per- 
sonal property  (must  be  brought)  within  three  years 
from  the  accruing  of  the  cause  of  action."  Code 
(M.    &   v.),    §3470. 

The  important  inquiry  is,  when  did  the  statute 
begin   to   run   in   favor   of   the   voluntary   donee? 

The  Code  (M.  &  V.),  §5036,  provides:  '^n  no 
case  shall  the  limitations  of  actions  be  held  to  com- 
mence running  in  favor  of  a  fraudulent  or  voluntary 
possessor  until  the  creditor  to  be  affected  by  the 
fraudulent  or  voluntary  conveyance  has  a  right  of 
action   to   test   the   validity   of   such   conveyance." 

The  statutes  of  our  State  are  peculiar  in  that 
they  provide  different  and  cumulative  rights  of  action 
in  favor  of  sureties  and  accommodation  indorsers,  as 
against   their   principals. 

By  the  Code  (M.  &  V.),  §4364,  Subsections  1 
and   2,    it   is   provided   that   sureties   shall   be    entitled 
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to  judgment  by  motion  against  their  principals  (1) 
whenever  judgment  has  been  rendered  against  -  them 
as  sureties,  (2)  whenever  such  judgment,  or  any 
part  thereof,  has  been  paid  by  the  surety.  And 
again,  under  §  5031,  it  is  provided  that  any  creditor, 
^vithout  first  having  obtained  a  judgment  at  law, 
may  file  his  bill  in  chancery  for  himself,  or  for 
himself  and  other  creditors,  to  set  aside  fraudulent 
conveyances  of  property,  or  other  devices  resorted 
to  for  the  purpose  of  hindering  and  delaying  cred- 
itors, arid  subject  the  property,  by  sale  or  other- 
wise, to  the  satisfaction  of  the  debt.  And  sureties 
and  accommodation  indorsers  are  held  to  be  creditors, 
even  before  payment  of  their  principal's  debts,  in 
the  sense  of  this  statute.  Greene  v.  Starnss^  1 
Heis.,  582;  Sayloi^s  v.  Saylars^  3  Heis.,  533;  O* Neal 
V.  Smithy  10  Lea,  340;  McBee  v.  Bearden^  7  Lea, 
733;  Umoell  v.  Cohh^  2  Cold.,  104;  Arrmtramj  v. 
Croft ^  3  Lea,  191;  Spencer  v.  Armstrong ^  12  Heis., 
707. 

There  are  other  cases  which  hold  that,  although 
a  right  of  action  exists  in  favor  of  the  creditors 
(including  sureties  and  accommodation  indorsers)  before 
payment,  or  even  rendition  of  judgment,  still,  upon 
rendition  of  judgment,  and  again  on  payment  for 
the  principal  by  the  surety,  or  by  a  surety  for  his 
co-surety  after  judgment,  a  new  and  substantive  right 
of  action  arises;  and  in  these  cases,  as  between  the 
principal  and  surety,  or  the  surety  and  his  co-surety, 
the  statute  of  limitations  does  not  begin  to  run   until 
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the  payment  is  made,  in  cases  where  the  right  of 
action  is  based  on  the  payment.  Mavfth^ill  v.  TTndsony 
9  Yer.,  57;  Mmrey  v.  Carter^  10  Yer.,  521;  Coche 
V.  Hoffman^  5  Lea,  109;  Reeve^^  v.  PuUlmn^  7  Bax., 
120;  Jammni  v.  LUlanl^  12  Lea,  690;  Gihmn  v. 
J(m€s^  13  Lea,  684;  Glass  v.  W!f/iff.m^,  16  Lea, 
697.  And  this  is  the  necessary  implication  and  con- 
struction of  the  Code  (M.  &  V.),  §4364,  Subsections 
1   and   2. 

It  is  apparent  that,  as  between  the  surety  and 
principal  the  former  can  pursue  either  of  the  three 
remedies  provided.  *  (1)  By  bill  tefore  judgment, 
(2)  by  bill  or  motion  after  judgment,  (3)  by  bill 
or  motion  after  payment  of  judgment.  And  the 
failure  to  proceed  upon  the  first  ground  will  not 
prejudice  the  surety  in  proceeding  upon  the  second 
or  third,  and  this  is  expressly  held  in  Maxey  v. 
Cartet^,    10   Yer.,    521. 

Conceding  that  the  statute  does  not  begin  to  run, 
as  between  the  principal  and  surety,  until  the  latter 
makes  payment,  w^hen  the  action  is  based  on  such 
payment,  does  this  aflfect  the  right  and  status  of 
the  voluntary  or  fraudulent  grantee  of  the  principal 
who  holds  and  claims  in  his  own  right  as  adverse 
possessor  for  the  time  limited  by  statute  \  This  in- 
quiry  is  settled  by  our  Court  in  favor  of  the  ad- 
verse possessor,  and  so  as  to  protect  his  possession 
and  vest  him  with  a  right,  although  the  statute  may 
not  have  run  as  against  the  voluntary  or  fraudulent 
grantor.       Ramsey    v.     Quillen^     5    Lea,    190;    McBee 
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V.    Beard^n^    7   Lea,    734;     Mulloy   v.    Paul^    2   Tenn. 
Ch.,    163. 

These  cases  all  hold  in  direct  terms,  and  upon 
mature  consideration,  that,  as  to  the  voluntaiy  or 
fraudulent  grantee,  the  right  of  action  accrues  to  the 
party  affected  by  such  conveyance  from  the  time  the 
conveyance  is  made  or  adverse  holding  begins,  and 
although,  as  to  the  fraudulent  grantor,  hew  rights 
may  arise  on  the  rendition  of  the  judgment,  and 
again  on  its  payment,  and  ^the  statute  in  such  cases 
may  not  run  until  the  judgment  or  its  payment, 
still  the  grantee  is  not  affected  by  these  statutory 
provisions  and  remedies,  but  stands  upon  his  own 
footing  as  adverse  possessor  from  the  time  he  begins 
the   adverse   holding. 

We  do  not  consider  these  cases  as  conflicting  with 
Gibson  V.  Jo7i€S^  13  Lea,  684,  and  Ghi'is  v.  WHJlams^ 
16  Lea,  697,  in  which  the  exact  question  was  not 
considered  or  adjudicated,  though  possibly  involved 
by  the  facts  in  the  case.  In  tliis  view  of  the  case, 
it  is  not  material  if  the  fraudulent  grantor  concealed 
the  cause  or  right  of  action  as  against  his  surety, 
inasmuch  as  the  grantee  stands  in  his  own  right  as 
adverse  possessor,  and  not  any  to  be  worked  out 
through  the  grantor,  but  rather  on  such  right  ac- 
quired  in   opposition   to   the   grantor. 

Applying  these  principles  to  the  case  in  hand, 
it  is  evident  that  Mrs.  Thompson's  right  to  the 
bank  stock  matured  within  three  years  from  the 
date   she    began    to    hold    it    as    her    own,    in   April, 
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1S88,  and  was  perfected  before  even  the  county 
brought  its  action  against  her  husband,  in  August, 
1891,  and  before  the  original  bill  in  this  case  was 
filed,  and  a  new  right,  as  against  her,  did  not  accrue 
on  the  rendition  of  the  judgment  against  the  sureties, 
or  the  payment  of  the  money  by  them,  though  they 
may  have  had  such  new  right  as  against  her  hus- 
band, their  principal  and  her  grantor.  The  conse- 
quence is,  there  is  no  error  in  the  decree  of  the 
Chancellor  as  to  the  bank  stock,  and  it  is  afSrmed. 
The  cause  will  be  remanded,  in  order  that  Mrs. 
Thompson's  homestead  rights  may  be  given  her  out 
of  the  real  estate  involved.  The  costs  will  be  paid 
by   appellants. 


^ 
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MiLLEK  V,    Howard. 

{Ktwandlle.      October    10,    1895.) 

Banks  and  Banking.    Director's  lidtfUity  for  deposits. 

The  directors  of  a  bank  are  personally  liable  for  a  deposit  made 
during  a  suspension  of  payment  upon  faith  of  a  circular  issued 
by  them  that  such  deposits  would  be  kept,  subject  to  the  de- 
positor's orders,  in  the  vaults  of  the  bank,  where  they  allow 
the  receiver  for  the  bank,  subsequently  appointed,  to  take 
possession  of  the  same. 


FROM    RHEA. 


Appeal    from     Chancery   Court    of    Rhea    County. 

T.     M.     McCONNELL,     Ch. 

BuRKETT,    Miller  &  Mansfield  for   Miller. 

Wheeler   &   McDermott   for   Montague. 

A.    P.    Haggard   for   Howard. 

R.    P.  Abel  for   Abel. 

Wilkes,  J.  This  is  an  action  against  three  di- 
rectors of  the  First  National  Bank  of  Dayton,  seek- 
ing to  hold  them  individually  responsible  for  the 
amount  of  a   special   deposit   made   by   complainant  in 
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said  bank.  The  Chancellor  held  them  liable,  and 
gave  jadgment  against  them  for  the  amount  of  the 
deposit  and  interest,  and  they  have  appealed  and 
assigned    errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are 
that  the  First  National  Bank  of  Dayton,  Tennessee, 
was  a  banking  association,  under  the  laws  oi  the 
United  States,  with  a  capital  stock  of  $50,000,  and 
defendants,  with  others,  were  directors  of  the  same. 
Owing  to  the  general  financial  trouble  in  the  country, 
it  suspended  payment,  on  August  22,  1893,  under 
a  resolution  of  its  board  of  directors.  These  direct- 
ors  issued  a  circular  at  the  time  of  said  suspension,  ^ 
intended  for  its  depositors  and  the  general  public, 
giving  their  reasons  for  the  suspension,  and  announc- 
ing that  they  hoped  to  be  able  to  resume  business 
regularly  in  sixty  days,  and  in  the  meantime  the 
bank  officers  were,  directed  to  receive  on  deposit  any 
funds  that  might  be  deposited,  and  to  keep  such 
funds  in  the  bank  vaults  subject  only  to  the  check 
of  parties  depositing  the  same,  and  for  no  other  pur- 
pose. The  circular  further  stated  that  the  bank  was 
in  a  perfectly  solvent  condition,  having  solvent  assets 
more  than  double  its  liabilities,  in  addition  to  the 
liability  of  its  stockholders,  to  an  amount  equal  to 
their  stock   under   the   law. 

Complainant's  insistence,  supported  by  his  own 
testimony  and  other  evidence,  is  that  he  relied  upon 
the  statements  of  this  circular  and  the  integrity  of 
the   officials   of   the   bank,    and,    in   consequence,    made 
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special  deposits  from  time  to  time,  from  August  22, 
1893,  to  October  18-  following,  upon  which  he  was 
allowed  to  check  as  he  saw  proper.  And  on  October 
18,  1893,  he  had  to  his  credit  of  such  special  de- 
posit a  balance  of  1186.83.  On  this  date  the  di- 
rectors procured  a  receiver  to  be  appointed  by  the 
comptroller  of  the  currency,  who,  a  few  days  there- 
after, took  charge  of  the  bank  and  all  its  property, 
and,  among  other  funds,  by  the  active  assent  and 
direction  of  the  board,  the  said  receiver  took  pos- 
session of  the  special  deposits  in  the  bank,  including 
that   of   complainant. 

It  appears  from  the  evidence  that  these  special 
deposits,  amounting  ii;  all  to  about  $1,600,  were 
placed  in  the  vault  of  the  bank  in  separate  pack- 
ages, labeled  with  the  amounts  and  owner's  names, 
and  in  this  shape  were  turned  over  to  the  receiver, 
along  with  all  the  assets  and  property  of  the  bank, 
and  they  were  sent  to  Washington,  to  the  Comptroller 
of  the  Currency,  and  were  afterwards  treated  and 
paid  out  as  general  deposits  or  assets  of  the  bank 
upon  its  liabilities;  that  the  bank  was  really  insol- 
vent when  the  circular  was  issued,  and  that  its  debts 
have  been  only  partially  paid  by  its  assets  and 
property. 

The  complainant,  at  or  about  the  time  of  the 
receivership,  gave  his  check  for  the  amount  of  this 
balance  due  him,  and  it  was  presented  to  the  receiver 
for  payment,  and  the  entire  matter  was  explained  to 
him,   but  he  refused   to   honor  the   check,   and   it  was 
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protested  for  nonpayment,  and  complainant  has  re- 
ceived nothing  u(K)n  account  of  it,  either  from  the 
bank    or    the    receiver.       Complainant,     at    the    same 

time,    applied   to   the   cashier    of    the    bank    for    pay- 

« 
ment    of    the    check   out   of    the    special   deposit,    but 

was  answered  that   the  deposits  had  been  turned  over 

to   the   receiver    by  order   of    the   board   of    directors, 

and   he   could   do   nothing   in   the   matter. 

The  bill  was  demurred  to,  and  the  demurrer  was 
overruled,    and   need   not   be   specially   noticed. 

The  defendants,  in  their  answer,  state  that  they 
acted  in  good  faith  in  the  matter,  and  for  what 
they  deemed  the  best  interest  of  the  bank  and  its 
depositors;  that  the  deposits  placed  in  the  bank  dur- 
ing the  suspension  were  strictly  '^special  deposits" 
placed  in  separate  packages,  and  labeled  with  the 
names  of  the  respective  owners,  and  kept  separate 
from  the  assets  and  funds  of  the  bank,  and,  among 
the   others,   was   this   deposit   of   the   complainant. 

The  contention  of  complainant  is,  that  his  funds, 
>)eing  a  special  deposit,  was  his  own  property,  and 
was  wrongfully  turned  over  to  the  receiver  by  order 
of  the  defendants  and  the  other  directors,  and  was 
thus  lost  to  him.  The  defendants,  admitting  the 
title  and  ownership  of  complainant,  insist  that  they 
were  in  no  fault  in  permitting  the  special  deposits 
to  go  into  the  receiver's  hands,  and  that  complain- 
ant, in  any  event,  could  and  should  have  reclaimed 
and  secured  the  same  from  the  receiver,  and  that 
they   could   not   be   required    to    look    up    the   several 
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special  depositors  and  redeliver  their  deposits  to 
them,  and  that,  in  any  event,  such  action  as  was 
taken,  was  the  action  of  the  bank  as  a  corporation, 
for  which  they,  as  directors,  were  not  individually 
liable,  and,  finally,  if  any  duty  devolved  upon  the 
officials  of  the  bank,  it-  was  upon  the  president  and 
cashier,  and  not  the  directors,  to  make  return  of 
the   special   deposits. 

There  can  be  but  little  question,  under  the  facts 
of  this  caae,  that  a  duty  devolved  upon  the  board 
of  directors,  after  having  received  these  deposits 
under  the  terms  of  the  circular,  to  return  them  to 
the  parties  to  whom  they  belonged,  and  that  it  was 
easy  and  feasible  to  make  such  returns,  and  the  act 
of  the  directors  in  turning  them  over  to  the  re- 
ceiver, or  allowing  them  to  go  into  his  hands  under 
their  own  application,  was  a  breach  of  their  duty 
and  of  their  contract  as  contained  in  the  circular. 
It  was  no  part  of  the  functions  of  the  bank,  as  a 
national  bank,  to  receive  such  deposits,  except  by 
order  of  the  board  of  directors,  and  they  were  not 
in  any  sense  assets  of  the  bank,  to  be  turned  over 
to  a  receiver  for  general  distribution.  Neither  could 
the  directors,  by  delivering  such  deposits  into  the 
hands  of  such  receiver,  relieve  themselves  of  their 
duty  in  the  premises,  and  throw  upon  the  depositor 
the  onus  of  following  up  the  funds  and  reclaiming 
them  from  the  receiver.  Directors  are  not  mere 
figureheads,  with  no  duties  to  perform,  and  with 
the    liberty   of    leaving   matters   of    this    character    to 
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their  president  and  cashier,  and  relieving  themselves 
of  liability-  and  duty  by  placing  s[)eeial  iundtA  they 
are  under  obligations  to  deliver  to  special  depositors 
in  the  hands  of  third  persons,  and  then  leaving  it 
to  their  deix>sitors  to  litigate  with  such  third  persons 
over   their   claims   and   rights. 

It  is  shown  in  this  cause  that  it  was  a  matter 
of  importance  and  benefit  to  the  bank  and  its  officers 
to  receive  these  deposits,  in  order  that  they  might 
retain  these  depositors  and  accumulate  funds  in  their 
vault,  so  that  they  could  more  readily  resume  their 
usual  course  of  business,  and  it  is  also  apparent  that 
they  might  be  personally  benefited  in  having  the 
special  deposits  go  into  the  hands  of  •the  receiver, 
to  be  paid  out  on  the  general  liabilities  of  the 
bank,  thereby,  perchance  lessening  their  liability  as 
stockholders,  to  make  good  the  deficit  by  assessment 
on  their  stock,  and  they  were  not  strictly  bailees 
without   compensation   or   reward. 

This  is  not  a  case  of  want  of  ordinary  care  on 
the  part  of  the  directors,  but  a  case  of  positive 
active  misconduct,  which  resulted  in  injury  to  com- 
plainant,   and   for    which    they   are   liable   to    him. 

AVe  are  of  opinion  there  is  no  error  in  the  decree 
of   the   Chancellor,    and    it   is   affirmed    with    costs. 
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Fi:nk   ^^    Evans. 

{Kno.wllle.       October    12,    1895.) 

1.  ^Railroads.     Statutory  precautions  ohsei^ved  for  dogs. 

Doffs  are  within  the  contemplation  of  the  statutes  requiring*  the 
whistle  to  be  sounded,  and  other  precautions  for  the  preven- 
tion of  accidents  to  be  taken,  where  ''any  person,  animal,  or 
other  obstruction ''  appears  upon  the  track  of  a  railroad  in 
fi'ont  of  its  trains.     (Post,  pp.  415,  416,) 

Code  construed:  ?  1298  (M.  &  V.);  J  1166  (T.  &  S.), 

2.  Same.     Dogs  r^mning  on  trach  are  trespassers. 

Dogs  running  on  a  railroad  track  are  trespassers,  and  entitled  to 
such  consideratioi^  only  as  attaches  to  that  character.  (Post^ 
pp.  417,  418.) 

Cases  cited  and  approved:  L.  R.,  4  Q.  B.  D.,  9;  7  Taunt.,  489. 

3.  Samk.     Not  liable  for  killing  dogs,  when. 

A  railroad  company  is  not  liable  for  the  killing  of  dogs  running 
upon  its  track  toward  an  approaching  engine  where,  as  soon 
as  they  could  be  seen,  the  whistle  was  sounded,  and  everything 
possible  was  done  to  avert  the  accident.     (Post,  pp.  417,  418.) 

4.  Jury.    Are  not  judges  of  the  Utiv. 

The  jury  in  a  civil  case  are  neither  the  judges  of  the  law  nor  of 
its  applicability,  as  given  them,  to  the  facts  of  the  case.  (Post, 
p.  418.) 

Cases  cited  and  approved:  Harris  v.  State,  7  Lea,  543;  Hannum 
V.  State,  90  Tenn.,  654. 


FiJOM  m'minn. 


Appeal    in    error   from   Circuit   Court    of    McMinn 
County.       James   G.    Parks,    Judge. 


414  KNOXVILLE : 


Fink  i;.  Evans. 


Harbison   &  Roberts,   and   Mayfield  &  Son    for 
Fink. 

Gaston   &   Robinson  for   Evans. 

Wilkes,  J.  This  suit  was  commenced  before  a 
Justice  of  the  Peace  of  McMinn  County,  to  recover 
damages  for  the  killing  of  two  hound  dogs  belong- 
ing to  the  plaintiff,  Evans.  The  Justice  gave  a  judg- 
ment for  the  plaintiff  for  ^7.50  and  costs,  and  the 
defendant  receivers  appealed  to  the  Circuit  Court. 
In  that  Court  the  case  was  heard  before  the  Court 
and  a  jury,  and  a  udgment  was  rendered  for  $20 
and  costs,  and  the  receivers  have  brought  the  case 
to  this  Court  by  writ  of  error,  and  have  assigned 
as  errors  that  there  is  no  evidence  to  support  the 
verdict,  and  that  it  is  contrary  to  the  charge  of 
the  Court,  and  that  the  damage  is  excessive,  and 
that   there   are   errors   in   the   charge   of   the   Court. 

The  facts,  so  far  as  necessary  to  be  stated,  are, 
that  Fink  and  McGhee  were  receivers  of  the  East 
Tennessee,  Virginia  &  Georgia  Railroad,  and  were 
operating  its  line,  running  through  McMinn  County, 
with  passenger  and  freight  trains.  The  plaintiff 
states  that  he  is  a  fox  hunter,  and  was  pursuing 
his  avocation,  also  in  McMinn  County,  in  a  locality 
contiguous  to  the  defendants'  line  of  road.  On  the 
night  of  November  8,  1892,  two  of  the  plaintiff's 
hound  dogs  were  run  over  by  the  defendants'  train, 
and  one  was  killed  and  the  other  was  permanently 
disabled. 
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Upon  the  question  of  the  value  of  the  dogs  thus 
killed  plaintiiSf  states  that  one  was  a  red  and  white 
spotted  hound,  and  the  other  was  a  red  and  white 
hound  but  without  any  spots.  They  were  both 
good  fox  dogs,  and  also  good  'possum  and  squirrel 
dogs,  and  were  as  good  '*all  round"  dogs  as  he 
ever  owned.  They  had  cost  him  about  $10  to  raise 
them,  and,  up  to  the  time  they  were  killed,  had  run 
four  races,   and  he  thinks  they  were  worth  $25  each. 

Other  witnesses  for  plaintiff  describe  the  dogs  as 
young,  of  common  stock  on  the  mother's  side,  but  of 
good  parentage  on  the  father's  side,  and  they  both 
resembled  their  father.  They  further  state  that  for 
some  things  they  were  worth  less  than  a  horse,  but 
for  running  foxes  they  were  worth  more,  and  that 
it  was  much  easier  to  buy  them  than  it  was  to  ^ 
sell  them.  They  also  state  that  they  were  not  well 
trained,  and  could  not  start  a  fox  by  themselves, 
and   they  estimated   their  value   at   from   $20   to   $35. 

The  witnesses  for  the  receivers,  however,  state 
that  they  had  no  real  value,  and  that  there  is  no 
market   in   McMinn   County   for   hound   dogs. 

We    think     it    not     absolutely    necessary    that    we  y 

should   pass  upon  the  contested  question  of   value,   as,  ** 

in   our   opinion,    the   cause   must   be   decided   on   other  "*• 

grounds.  It  is  insisted  that  the  Court  erred  in 
charging  the  jury  that  a  dog  is  such  an  animal  as 
the  statute  contemplates  when  it  requires  that  the 
whistle  shall  be  sounded  when  they  are  seen  upon 
the   track.       This   is   not    an    error.       This   Court   has 


416  KNOXVILLE : 


Fink  v.  Evans. 


heretofore   held    that  a  dog   is   such  an   animal  as   the 
statute   contemplates. 

It  is  insisted  that  there  is  no  evidence  to  sup- 
port the  verdict,  and  a  review  of  the  testimony  be- 
comes,    therefore,    important. 

The  plaintiff's  version  of  the  killing  is  that,  on 
the  night  it  occurred,  he  passed  up  the  road  be- 
tween Athens  and  Mouse  Creek.  It  was  a  beauti- 
ful, bright  moonlight  night,  and  his  dogs  soon  struck 
a  trail.  The  fox  crossed  the  railroad  about  the 
same  time  the  train  passed.  The  dogs  were  running 
very  close,  and  three  of  the  dogs  in  front  were  run 
over,  two  of  them  belonging  to  plaintiff,  and  one  to 
a  neighbor,  and  not  sued  for  in  this  action.  Plain- 
tiff states  that  he  was  about  a  quarter  of  a  mile 
distant  from  the  place  of  the  killing,  and  that  the 
whistle  was  blown  for  the  pack  of  dogs.  The 
plaintiff's  version  is  that  the  train  was  going  west, 
towards  Chattanooga,  and  the  dogs  were  going  east, 
towards  Knoxville.  They  were  all  on  the  same 
track,  and  going  in  opposite  directions,  and,  under 
these  facts,  a  head-.end  collision  was  unavoidable. 
He  states,  further,  that  they  were  on  the  track  about 
600  or  700  yards,  and  ran  that  distance  in  about  a 
half  a  minute  before  they  were  struck.  This  would 
be  at  the  rate  of  forty-five  miles  an  hour,  while 
the  train  was  going  at  the  rate  of  thirty-five  miles 
an   hour   in    the    opposite    direction. 

The  engineer,  who  seems  to  be  the  only  eyewit- 
ness  of   the    killing,    states   that   he   was    running   pas- 
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senger  train  No.  1  on  schedule  time  and  at  the 
usual  rate,  and,  when  he  first  saw  the  dogs,  they 
were  coming  towards  the  engine  at  full,  speed,  and 
about  thirty  or  thirty-five  feet  in  front  of  it;  that 
he  immediately  blew  the  alarm  whistle,  which  was 
all  that  could  be  done  before  the  train  ran  over  the 
dogs.  It  is  insisted  by  the  plaintiff  that,  while  the 
whistle  was  sounded,  it  was  intended  for  the  whole 
pack,  and  not  for  the  three  dogs  that  were  run 
over.  This,  however,  seems  to  b^  a  mere  opinion 
of  the  witness,  as  he  was  a  quarter  of  a  mile  away 
from  the  place  when  the  whistle  was  sounded.  In 
addition,  it  would,  we  think,  be  requiring  too  great 
diligence  for  the  engineer  to  whistle  for  each  par- 
ticular dog,  and  more  especially  as  he  had  no  means 
of  informing  each  dog  that  any  special  whistle  was 
sounded   for    him. 

Upon    these    facts    it    appears    that    the    receivers 
were   running    their    train    upon    their   own    track   on 


regular    schedule    time,    and    had    no    other 


track   at 
On    the 


that  place  upon  which  they  could  run. 
other  hand,  the  plaintiff's  dogs  were  running  on  the 
railroad's  track  instead  of  the  fox's  track,  which 
simply  crossed  the  railroad,  and,  when  they  were 
seen,  the  whistle  was  sounded,  and  everything  was 
done  that  could  be  done  by  the  railroad  company  to 
avert  the  disaster.  The  dogs  were  guilty  of  the 
grossest  contributory  negligence  in  running  on  the 
track  and  heeding  neither  whistle  nor  the  approach 
of    the    engine    until    a   collision    occurred   with    fatal 
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results  to  them.  The  dogs  were  clearly  trespassers 
on  the  railroad  track,  and  were  only  entitled  to 
such  consideration  as  trespassers  have  under  the  law. 
Paul  V.  Sununerhayes^  L.  R.,  4  Q.  B.  D.,  9; 
Demie  v.  Clayton y  7  Taunt.,  489;  Cooley  on  Torts, 
2d   Ed.,    Sec.    329,    note   3. 

Under  the  state  of  facts,  we  are  unable  to  find 
any  evidence  in  the  record  upon  which  to  base  a 
verdict  against  the    railroad   receivers. 

It  is  also  insisted  that  the  trial  Judge  erred  in 
saying  to  the  jury,  in  his  charge,  that  they  were 
the  judges  of  the  law  as  applicable  to  the  lawsuit. 
This  is  error.  It  is  the  province  of  the  trial  Judge 
to  charge  the  law  applicable  to  the  case  to  the  jury, 
and  the  latter  are,  in  civil  cases,  neither  the  judges 
of  the  law  nor  of  its  applicability  as  given  them  to 
the  facts  of  the  case.  Hann^  v.  The  Statej  7  Lea, 
543;  Ilannum   v.    The   State^    6   Pick.,    654. 

Let  the  judgment  be  reversed,  and  cause  re- 
manded for  a  new  trial.  Appellee  will  pay  the  cost 
of  the  appeal. 
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*  Railroad  v.  Pugh. 

{KiwxvilU,     October    15,    1896.) 

1.  Railroads.     Sta^tutory  precauUcms  not  applicable^  when. 

The  statutory  precautions  for  the  prevention  of  accidents  are 
not  applicable  to  switching  operations  within  the  yards  of  a 
railway  company.  Common  law  rules  control  in  such  cases. 
(P09t,  pp.  420-^t22.) 

Code  construed:  J§  1298-1300  (M.  &  V.);  U  1166-1168  (T.  &  S.). 

Cases  cited  and  approved:  Cox  v.  Railroad,  3  Leg.  R.,  168;  Rail- 
road V.  Rush,  15  Lea,  150;  Taylor  u  Railroad,  93  Tenn.,  307; 
Railroad  v.  Wilson,  90  Tenn.,  271. 

3.  Charge  of  Court.    Reversal  for  inapplica>ble  charge. 
Reversal  will  be  had  for  a  collect,  though  inapplicable,  charge, 
where  it  is  apparent  the  jury  were  misled  thereby  to  the  ap- 
pellant's prejudice.     (Post,  pp.  422,  423.) 


FROM     m'mINN. 


Appeal    in    error    from   Circuit    Court    of   McMinn 
County.      James   G.    Parks,    Judge. 

Mayfield   &  Mayfield  and  Harbison  &  Roberts 
for   Kaiiroad   Co. 

BuRKETT   &   Mansfield  for   Pugh. 

*The  duty  to  maintain  a  lookout  on  a  railroad  train  is  the  subject  of  an  extensive 
note  to  SfnUh  v.  Norfolk  <fe  8.  R.  Co.  (N.  C),  2b  L.  R.  A.,  287. 
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Caldwell,  J.  This  action  was  brought  by  John 
Pugh  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  received  by  hiui  through  the 
misconduct  and  negligence  of  the  Southern  Kailway 
Company.  The  jury  returned  a  verdict  for  $1,650 
in  favor  of  the  plaintiflf,  and  the  Court  rendered 
judgment  for  that  amount,  after  refusing  a  new 
trial.       The   defendant   appealed   in   error. 

Briefly  stated,  the  plaintiff  averred  in  his  decla- 
ration that  he  was  struck  and  seriously  injured  by 
certain  detached  cars  of  the  defendant  while  he  was 
walking  between  its  side  track  and  depot  platform 
at  Charleston,  Tenn.,  and  that  the  collision  and  in- 
jury were  the  direct  result  of  the  defendant's  wrong- 
ful and  negligent  operation*  of  those  cars  in  making 
a  <* running  switch"  with  them,  in  driving  them 
by  the  depot  building  at  an  excessive  rate  of  speed, 
and  in  having  no  one  on  the  lookout  ahead.  The 
defendant  pleaded  not  guilty,  and,  upon  the  issue 
thus   made,    the   trial   was   had. 

It  was  abundantly  shown  in  the  proof,  and  really 
not  disputed,  that  the  plaintiff  was  struck  and  in- 
jured at  the  place  and  in  the  manner  averred  in 
the  declaration,  but  whether  the  collision  was  the 
result  of  negligence  on  the  part  of  the  plaintiff 
himself,  or  on  the  part  of  the  defendant,  was  a 
matter   of   grave   controversy. 

In  the  course  of  his  charge  to  the  jury,  the 
Court  set  forth,  at  large,  Subsection  4  of  §  1298 
and     §§1299,     1300    of  '  the    Code    (M.     &    V.),    and 
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then  said:  *' These  precautions  are  to  be  observed 
if  the  person,  or  other  obstruction,  is  upon  the 
road — that  is,  in  a  position  where  a  passing  train 
might  strike  it.  ...  The  precautions  required 
by  the  statute  apply  to  all  trains  propelled  by  steam 
power,  whether  they  are  moving  backward  or  for- 
ward, or  by  means  of  an  engine  placed  in  the  front 
or  in  the  rear.  But,  as  the  precautions  mentioned 
can  be  complied  with  only  when  the  train  is  mov- 
ing forward  by  means  of  an  engine  in  front,  a  rail- 
road company's  liability  for  injuries  inflicted  while 
moving  backward,  or  by  means  of  an  engine  placed 
elsewhere  than  in  front,  is  absolute.  And  if  you 
find,  ♦  from  the  proof  in  this  case,  that  the  plaintiff 
was  injured  on  the  road  of  the  defendant  by  a  train 
moving  backward  without  an  engine  attached  thereto, 
or  attached  to  the  rear  end  thereof,  and  the  mov- 
ing of  the  said  train  in  the  manner  stated  was  the 
proximate  cause  of  the  injury,  the  defendant  would 
be   liable." 

This  instruction  is  in  accord  with  and  embodies 
the  doctrine  announced  by  this  Court  in  Baihoay 
Co.  V.  Wilsorij  90  Tenn.,  271;  and  it  is,  undoubt- 
edly, sound  law  when  applied  to  a  case  where,  as 
in  that  one,  the  injury  complained  of  was  inflicted 
at  a  place  not  in  a  yard  of  the  defendant  com- 
pany. That  doctrine  is  not  of  universal  application, 
however.  It  does  not  apply,  and  the  statutory 
precautions  referred  to  are  not  required  to  be  ob- 
served, when   the   employes  of   a  railway  company  are 
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enpajjed  in  the  diBtribiition  of  detached  cars,  in  the 
'  *  making  up ' '  of  trains,  and  in  other  necessary 
switching  in  and  upon  its  yards,  depot  grounds,  and 
side  tracks.  It  is  not  possible,  in  such  cases,  to 
tfave  the  engine'  always  in  front  of  the  moving  por- 
tions of  the  train,  yet  the  doing  of  the  things  in- 
d  cated  is  a])8olutely  indispensable  to  the  efficient 
operation  of  railroads.  The  common  law,  and  not 
the  statute,  prescribes  the  rule  of  action  for  rail- 
way 'Companies  in  such  situations.  It  was  virtually 
so  held  in  the  case  of  Cox  v.  Railroad  Co,^  2  Leg. 
R.,  16R,  cited  and  approved  in  Railrtxid  Co,  v.  Rmh^ 
15  Lea,  150.  See,  also,  Taylor  v.  Railroad^  93 
Tenn.,    307. 

The  injury  complained  of  in  the  casp  at  bar  was 
received  by  the  plaintiff  in  one  of  defendant's  yards, 
on  one  of  its  side  tracks,  immediately  in  front  of 
one  of  its  depot  buildings,  and  while  some  of  its 
employes  were  engaged  in  switching  the  detached 
cars,  which  struck  and  injured  him.  In  view  of 
these  facts,  it  was  error  for  the  trial  Judge  to  in- 
struct the  jury  unconditionally,  as  above  quoted,  that 
the  statutory  precautions  as  expounded  and  applied 
in  Wilson's  case,  siij)ra,  were  applicable  and  should 
have  been  observed  n  this  case.  He  should  have 
instructed  it  as  to  the  requirements  of  the  common 
law  in  such  a  situation,  and  not  as  to  the  require- 
ments of  the  statute.  No  theory  of  the  facts  de- 
veloped at  the  trial  called  for  or  justified  the  ap- 
plication  of   the   statutory   precautions. 
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If  there  had  beeti  any  controversy  or  doubt  with 
respect  to  the  place  and  manner  of  the  accident,  the 
Court,  in  that  event,  should  have  told  the  jury 
wtere  and  under  what  circumstances,  as  indicated 
herein,  the .  common  law  applies,  and  what  it  re- 
quires; where  and  under  what  circumstances  the 
statute  applies,  and  what  it  requires,  and  then  left 
the  jury  to  apply  the  one  rule  or  the  other,  as  it 
should  find  the  injury  to  have  been  inflicted  in  the 
one   situation   or   the   other. 

It  sometimes  happens  that  an  inapplicable  charge 
does  no  harm,  and,  consequently,  that  it  affords  no 
ground  for  reversal.  But  that  is  not  so  in  this 
instance,  for  the  instruction  under  consideration  was 
inevitably  conclusive  of  the  case  as  against  the  de- 
fendant, it  having  been  unmistakably  established  by 
the  plaintiff,  and  not  disputed  by  the  defendant, 
that  the  injury  complained  of  was  inflicted  by  mov- 
ing   cars,    without    an    engine    in    front    and    lookout 

ahead. 

Reverse,    and   remand   for   new   trial. 
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Cowan,  McClung  &  Co.  v.  Sloan. 

{KnoxvUli^.      October    15,    18950 

1.  Execution.    Nonwetum  not  excused,  when. 

The  nonreturn  of  an  execution  cannot  be  excused  on  account 
of  the  officer *s  mistake  or  ignorance  of  law;  e.  {/.,  that  he,  by 
mistake,  construed  the  statute  requiring  the  return  to  be 
made  within  thirty  days  to  mean  within  a  calendar  Aonth. 
(Post,  pp,  426,  427,  430,  431.) 

Code  construed:  {  4868  (M.  &  V.);  §  4093  (T.  &  S.). 

Cases  cited:  Kinzer  v.  Helm,  7  Heis.,  672;  Neill  u  Beaumont,  3 
Head,  556;  Kennedy  v.  Smith,  7  Yer.,  472;  Robinson  u  Harri- 
son, 7  Hum.,  189:  Roger  u  Donnell,  1  Head,  377-8;  Wingfield  v. 
Crosby,  5  Cold.,  241;  Smith  v.  Gilmore,  3  Sneed.  481;  Chaffin  f), 
Stuart,  1  Kax.,  296;  Webb  v.  Armstrong,  5  Hum.,  379;  Fowler 
V.  McDaniel,  6  Heis.,  530;  Doyle  v.  Glenn,  4  Hum.,  309;  Barnes 
V.  White,  2  Swan,  442;  Chaffin  v.  Crutcher,  2  Sneed,  360;  Young 
V.  Donaldson,  2  Heis.,  56;  Clingman  v.  liarrett,  6  Hum.,  20; 
Bershears  v.  Warner,  5  Sneed,  676;  Cannon  v.  Wood,  2  Sneed, 
177;  Perdue  v.  Dodd,  1  Lea,  710;  Phillips  r.  Terrell,  10  Heis., 
417. 

2.  Same.     Sufficiency  of  retwn  determined  from  its  face. 

The  sufficiency  or  insufficiency  of  the  return  of  an  execution 
must  be  detei*mined  from  what  appears  on  the  face  of  the  re- 
turn itself,  and  cannot  be  aided  or  avoided  by  extrinsic  evi- 
dence.    (Post,  p.  429.) 

Cases  cited  and  approved:  Fussell  v.  Greenfield,  1  Sneed,  437; 
Hill  V.  Hinton,  2  Head,  124;  Bank  v.  Barnes,  10  Hum.,  244. 

3.  Same.     WJuit  constitutes  a  sufficient  return. 

A  sufficient  return  of  an  execution  is  one  that  shows  on  its  face 
that  the  officer  has  done  what  the  law  and  the  writ  required, 
or  shows  a  good  and  lawful  reason  for  his  failure,  and  it  must 
be  full  and  complete  in  itself.     (Post,  p.  430.) 

Cases  cited  and  approved:  Raines  v.  Childi*ess,  2  Hum.,  449;  Mc- 
Crory  v.  Chaffin,  1  Swan,  308;  £aken  v.  Boyd,  5  Sneed,  204; 
Bank  v.  Barnes,  10  Hum.,  245. 
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4.  Same.     Example  of  Insufflclent  returru 

An  officer's  return  of  an  execution  is  insufficient  which  shows  on 
its  face  that  he  held  the  writ  for  sixteen  days  before  making* 
the  levy,  and  discloses  no  reason  for  the  delay.  And  the  ex- 
trinsic fact,  if  admitted,  that  the  officer  delayed  on  promises 
of  the  debtor  to  pay,  or  because  of  his  sickness  and  distress  of 
the  family,  will  not  excuse  his  default.     {Post,  pp.  426^  427,  431.) 

Case  cited  and  approved:  Eakin  v.  Boyd,  5  Sneed,  205. 

5.  Samb.     Same, 

An  officer's  return  of  an  execution  is  insufficient  which  shows  on 

* 

its  face  that  the  levy  was  made  ten  days  before  its  return  day, 
but  discloses  no  reason  for  the  failure  to  advertise  and  sell  the 
property  levied  on.     (Post,  p.  431.) 

« 

6.  Same.    Defenses  that  are  not  available. 

An  officer  cannot  excuse  himself  for  the  nonreturn  of  an  exe- 
cution by  showing  that  the  debtor  claimed  defenses  against 
the  judgment.  And  such  fact,  not  appearing  on  the  face  of 
the  return,  is  irrelevant  as  regards  the  officer's  liability  for  an 
insufficient  return.     (Post,  pp.  431,  432.) 

Cases  cited  and  approved:  Webb  v.  Armstrong,  5  Hum.,  379;  Can- 
non V.  Wood,  2  Sneed,  177;  Perdue  v.  Dodd,  1  Lea,  710. 


FROM    MONROE. 


Appeal   in    error    from    Circuit    Court    of    Monroe 
County.      Jas.    G.    Parks,    Judge. 

Green   &  Shields  for   Cowan,    McClung  &  Co. 

McCroskey   &   McCroskey  for   Sloan. 

Wilkes,    J.      There    are    three    separate    and    dis- 
tinct causes    pending    in    this    Court   under   this   style 
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and  embracing  substantially  the  same  facts  and  iden- 
tically the  same  questions,  so  far  as  the  present 
action  is  concerned,  and  they  are,  therefore,  heard 
together.  The  trial  Judge  gave  judgment  against 
the  plaintiffs,  and  they  have  ai)i)ealed  and  assigned 
errors. 

It  appears  that  on  the  sixteenth  day  of  April, 
1S94,  plaintiffs  recovered  three  separate  judgments, 
)>efore  a  Justice  of  the  Peace  of  Monroe  County, 
against  J.  R.  Latimore — one  for  J960.17,  one  for 
$547.27,  and  the  other  for  $506. 57.  Executions 
purix)rt  to  have  been  stayed  on  each  by  S.  C. 
Latimore,  a  brother  of  the  principal  defendant.  Two 
of   the   judgments,    it   seems,    were    entered    upon    the 

Justice's  docket   as   against  J.   R.    Latimore   and   

Howard,  and  the  other  against  J.  R.  Latimore  alone. 
On  January  26,  1895,  executions  issued  on  all  three 
of  these  judgments,  and  came  to  the  hands  of  the 
defendant,  Sloan,  as  Sheriff,  on  January  30,  1895. 
It  appears  from  the  parol  proof  that  the  executions 
were  issued  on  the  suggestion  of  the  Sheriff  to  the 
plaintiff  that  the  principal  defendant  was  ''in  a  hole" 
and  to  "be  on  your  watch."  Accordingly,  when 
the  executions  were  sent  to  the  Sheriff,  it  was  with 
instructions  from  the  plaintiff's  attorneys  to  make 
the  money  at  once,  and  again,  on  February  7,  the 
attorneys  wrote  the  Sheriff  urging  him  again  to  make 
the  money  at  once.  The  Sheriff  went  to  see  the 
defendant  immediately  on  receipt  of  the  executions, 
and   at   that   time   the   defendant    had    ample    personal 
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property  to  satisfy  the  executions.  The  defendant, 
however,  made  promises  to  the  Sheriff  that  he  would 
j^et  up  the  money  without  delay,  and  the  Sheriff, 
in    consequence   of   these   promises,    made   no   levy. 

On  February  11  the  Sheriff  went  the  second  time 
to  the  home  of  J.  R.  Latimore,  the  principal,  where 
he  found  him  very  ill  and  incapacitated  to  attend  to 
any  business,  and,  owing  to  the  condition  of  the  de- 
fendant and  the  distress  of  the  family,  he  made  no 
levy.  The  defendant,  J.  R.  Latimore,  died  on  Feb- 
ruary 13,  and,  on  February  16,  the  day  after  the 
]>urial,  the  Sheriff  made  levies  on  a  stock  of  gen- 
eral merchandise,  horses,  cattle,  and  other  personal 
property  of  the  deceased,  and  also  on  personal  prop- 
erty of  S.  C.  Latimore,  the  stayor,  sufBcient  to 
satisfy   the    executions. 

On  February  26,  1895,  the  executions  were  re- 
turned to  the  Justice  of  the  Peace  with  the  follow- 
ing indorsements  on  each:  *'Said  property  has  been 
advertised,  beginning  on  March  6,  1895.  It  not 
being  sale  day,  I  return  this  execution  to  office  not 
satisfied,  for  an  alim  execution.  Levy  made  February 
15   and  execution    returned  to  office  for  an  alirut  Feb-  f 

ruary  26,  1895."  Aliofi  executions  were  thereupon 
taken   out   by   the   Sheriff.  ** 

On  March  4,  1895,  C.  T.  Latimore,  adminis- 
trator of  J.  R.  Latimore,  deceased,  and  S.  C.  Lati- 
more filed  separate  injunction  bills  in  the  Chancery 
Court  of  Monroe  County,  enjoining  the  Sheriff  from 
proceeding    under   the   executions,    the  first   named   bill 
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being  a  bill  also  to  wind  up  the  estate  of  J.  R. 
Latimore  as  insolvent.  And,  on  May  — ,  1895,  the 
plaintiffs  moved  against  the  Sheriff  and  his  sureties 
on  his  official  bond  (1)  for  failing  to  return  the 
executions  within  thirty  days  from  the  date  when 
issued,  and  (2)  for  an  insufficient  return.  As  before 
stated,  the  trial  Judge  refused  any  relief,  and  plain- 
tiffs  have  appealed. 

The  proof  taken  in  the  case,  as  well  as  the  ar- 
gument on  the  hearing,  have  taken  a  wide  range, 
not  warranted  by  the  matters  presented  for  adjudi- 
cation. 

There  are  several  defenses  proper  in  cases  where 
motions  are  made  for  nonreturn  of  an  execution, 
and  the  Sheriff  is  not  liable  in  such  cases,  for  in- 
instance:  When  his  term  of  office  expires  before  re- 
turn day.  Kinzer  v.  Ileha^  7  Heis.,  672;  ^elll  v. 
Beaumont^  3  Head,  566.  When  the  nonreturn  is 
caused  by  the  instructions  or  intermeddling  of  the 
plaintiff.  Kennedy  v.  Smithy  7  Yer.,  472;  Robin- 
son V.  Hai'riHon^  7  Hum.,  189;  Roger  v.  Donnelly 
1  Head,  377-8.  When  the  motion  is  barred  by 
the  statute  of  limitations.  Wlngjield  v.  Croaby^  5 
Cold.,  24:1.  But  the  Sheriff  is  held  to  a  strict 
com{)liance  with  the  statute,  and  cannot  defend  against 
a  motion  for  nonreturn,  no  matter  how  shortly  be- 
fore return  day  he  receives  the  execution.  Smith 
V.  Gihnore  et  ah.j  3  Sneed,  481;  Chaffin  v.  Stiuirt 
1  Bax.,  296.  And,  even  if  he  accept  an  execution 
against   himself,    he    must   make   due    return.       Kinzer 
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V.  Ilelm^  7  Heis.,  672.  It  is  no  defense  to  such 
motion  that  the  defendant  is  insolvent,  and  that  the 
plaintiff  could  not,  therefore,  have  l)een  injured  by 
the  nonreturn.  WM  v.  Armstron{i^  5  Hum.,  379; 
Fowler  v.  McDanieJ^  6  Heis.,  530;  Chaffin  v.  Stuart^ 
1  Bax.,  296.  And  if  the  plaintiff  cause  an  alias 
to  issue,  it  is  no  waiver  of  his  right  to  motion  for 
a  nonreturn.  Dayle  v.  Glenn^  4  Hum.,  309;  Barnes 
V.  WJute,  2  Swan,  442;  Clmffin  v.  Stuart^  1  Bax., 
296.  And  a  tender  by  the  oflSoer  of  the  amount  of 
the  execution,  after  notice  of  motion,  is  no  defense. 
Chaffin  V.  Ctmtchei*^  2  Sneed,  360;  Youtig  v.  Don- 
aldson^ 2  Heis.,  56.  And  an  agreement  to  postpone 
sale  after  levy  is  no  excuse,  nor  that  the  oflScer  is 
the  general  agent  of  plaintiff  to  collect  the  debt. 
Chingmxin  v.  Barrett^  6  Hum.,  20.  Nor  that  the 
plaintiff  authorized  the  oflScer  to  return  the  execution 
to  be  renewed.  Bershears  v.  Warner^  5  Sneed,  676. 
Nor  that  the  process  was  erroneous  or  voidable. 
Wehb  v.  Armstrong^  5  Hum.,  332.  Nor  that  the 
judgment  on  which  the  execution  issued  was  voidable 
or  void.  Cannon  v.  Wood^  2  Sneed,  177;  Perdue 
V.  Dodd^  1  Lea,  710.  Or  that  defendant  had  filed 
a  petition  in  bankruptcy  before  judgment  rendered 
or  execution  issued.  Phillips  v.  Terrell^  10  Heis., 
416. 

In  regard  to  an  insufficient  return,  it  is  held  that 
the  insufficiency  must  appear  from  the  face  of  the 
return,  and  cannot  be  aided  or  avoided  by  extrinsic 
evidence.     Fussell    v.     Greenfield^    1    Sneed,    437,    443; 
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mU  V.  Ilinton,  2  Head,  124,  127;  Un!^7i  Bank 
V.  Barnes  J  10  Hum.,  244-5.  A  sufficient  return 
is  one  that  shows  that  the  Sheriff  has  done  what 
the  law  required,  or  a  good  reason  for  his  failure, 
and  it  must  be  full  and  complete  in  itself.  Haines 
V.  ChiMreM^  2  Hum.,  449;  MeCroj*y  v.  Chaffin^  1 
Swan,  308;  Eahin  v.  Boydy  6  Sneed,  204;  Union 
Bank  v.  Baimes^  10  Hum.,  245.  Accordingly,  it 
has  been  held  that  a  return,  ^'came  to  hand  the 
day  issued  and  nothing  made,  for  lack  of  time,'' 
is  an  insufficient  return,  although  less  than  ten  days 
elapsed  between  the  day  the  writ  issued  and  the  re- 
turn day,  for  in  such  a  case  the  Sheriff  should  have 
levied  before  and  sold  after  return  day.  McCrary 
V.  Chaffin^  1  Swan,  308;  Eakin  v.  Boydy  5  Sneed, 
206.  And  so,  when  the  writ  issued  a  month  be- 
fore return  day,  and  the  Sheriff  did  not  levy  until 
within  six  days  of  the  return  day,  and  then  made 
return,  **for  want  of  time  to  advertise  and  seU,^' 
without  giving  any  excuse  for  not  levying  on  any 
of  the  pro[>erty  of  either  of  the  five  defendants  at 
an  earlier  day,  was  held  insufficient.  Eakiri  v.  Boyd^ 
6    Sneed,    204. 

In  the  case  at  bar,  it  is  evident  and  conceded 
that  the  executions  were  not  returned  wuthin  thirty 
days  after  their  issuance,  as  is  required  in  cases  of 
execrations  from  judgments  of  Justices  of  the  Peace, 
but  one  day  too  late.  Code  (M.  &  V.),  §4868, 
Subsec.  29.  And  it  only  remains  to  consider  the 
reasons,  or   excuses,    given   for   such   nonreturn.       The 
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first  excuse  given  is  that  the  Sheriff  construed  the 
law  to  be  that  thirty  days  and  a  calendar  month 
were  the  same,  and  so  intended  by  the  General  As- 
sembly. This  constitutes  no  legal  excuse.  Ignor- 
ance or  mistake  of  law  excuses  no  one,  is  an  old 
maxim   of   the  law. 

In  regard  to  the  sufficiency  of  the  levy.  No 
explanation  is  given  of  the  failure  to  make  a  levy 
sooner  .after  the  execution  came  to  the  Sheriff's 
hands.  If  we  could  look  at  the  extrinsic  evidence, 
it  appears  that  the  Sheriff  had  the  opportunity  to 
levy,  was  urged  to  do  so,  but  delayed,  at  first  on 
promises  to  pay,  and  again  because  of  the  sickness 
of  the  defendant  and  the  distress  of  his  family. 
Under  the  authorities,  this  is  an  insufficient  return. 
Eakeii  v.  Boyd^  5  Sneed,  205;  Caruthers'  Historj' 
of   a   Lawsuit,    438. 

Looking  alone  to  the  face  of  the  return,  it  ap- 
pears that  there  were  ten  days  before  the  return 
day,  after  the  levy,  in  which  to  advertise  and  sell, 
and  no  explanation  is  given  in  the  return  of  the 
postponement   of   this   sale. 

It  is  set  up  as  a  defense  to  both  grounds  that 
S.  C.  Latimore,  the  stayor,  claimed  to  have  de- 
fenses against  the  executions — in  fact,  that  he  was 
not  stayor,  and  that  there  were  defects  and  variances 
in  the  judgments  and  executions,  but  nothing  of  all 
this  appears  in  the  return,  nor  would  it  be  a  de- 
fense   for   the    failure    to    make    proper    return.       Wehh 
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V.     Armstrong ^    5    Hum.,     379;     Cannon    v.     TTw>rf,    2 
Sneed,    177;    Perdue    v.    Dodd^    1    Lea,    710. 

The  filing  of  the  injunction  bills  by  the  principal 
debtor  and  by  the  stayor  is  also  set  up  as  a  de- 
fense, but  neither  of  these  bills  had  been  filed  be- 
fore the  return  day  and  before  the  insufficient  return 
was  made,  if  they  could,  in  any  event,  be  matters 
of   defense. 

It  is  said,  finally,  that  this  is  a  hard  ca^e  upon 
the  Sheriff  and  his  sureties,  to  hold  them  for  a  de- 
lay of  one  day  in  making  return,  and  for  a  return, 
if  insufficient,  still  made  in  good  faith.  It  would 
hardly  be  contended  that,  if  the  Sheriff  had  returned 
the  full  and  exact  facts  in  regard  to  these  executions, 
that  he  could  escape  liability.  If,  for  instance,  he 
had  made  return  that  he  received  the  executions  in 
ample  time  to  levy  and  sell;  that  the  defendants 
had  ample  property  to  satisfy  the  executions;  that 
he  had  full  opportunity,  on  two  occasions,  to  seize 
the  property  under  his  executions,  but  forbore  to 
do  so — once  because  of  promise  of  the  principal  de- 
fendant, and  once  because  of  the  distress  it  would 
cause  his  family;  that  he  afterwards  levied  upon 
personal  property  belonging  to  a  dead  man's  estate 
when  it  was  not  subject  to  levy  for  an  execution 
of  a  Justice  of  the  Peace,  and  that,  as  a  conse- 
quence, the  plaintiffs  have  been  unable  to  make  their 
debts,  or  have  been  unduly  delayed,  that  this  w^ould 
constitute  a  good  defense  to  him  would  not  be  held 
for   a   moment. 
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We  are  of  opinion  that  there  is  error  in  each 
of  the  cases  in  the  judgment  of  the  Court  l>elow, 
and  the  judgments  are  reversed,  and  judgments  will 
})e  entered  here  against  the  Sheriff  and  his  sureties, 
according  to  the  provisions  of  §§  4338,  4327  of  the 
Code  (M.  &  v.),  together  with  all  costs  of  the 
causes. 

28—11  P 
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Reeves    r.    John. 

(luioxr/lfe,       October    15,    1895.) 

1.  Fraudulent  Conveyance.     Deed  of  tnmt  not  fraudulent  in  Uuc. 

The  provisions  in  a  deed  of  trust  of  a  stock  of  g'oods  for  a  public 
sale  by  the  trustee  upon  failure  to  pay  the  debt  secured  within 
six  months,  and  for  the  inclusion  of  any  g-oods  that  the  grantor 
shall  thereafter  purchase  and  add  to  the  stock,  do  not  imply  a 
reservation  to  the  g'rantor  of  the  right  of  possession  and  sale 
in  the  meantime,  so  as  to  render  the  deed  fraudulent  in  law, 
where  there  is  no  provision  that  the  trustee  shall  defer  to  enter 
and  take  passession  until  after  default,  and  his  power  to  make 
private  sales  before  that  time  is  not  negatived.  {Post,  pp.  435— 
441.) 

Cases  cited  and  approved:  Bank  v.  Ewing,  12  Lea,  598;  Maney  r. 
Kellough,  7  Yer.,  440;  Uenshaw  t\  Wells,  9  Hum.,  568;  Vance 
i\  Johnson,  10  Hum.,  214. 

Cited  and  distinguished:  liank  v.  Ebbert,  9  Heis.,  153;  Bank  v. 
Haselton,  15  Lea,  216;  Phelps  v.  Murray,  2  Tenn.  Ch.,  746. 

2.  Same.     Deed  of  trunt  not  fraudulent  in  fact 

Fraudulency  in  fact  of  a  deed  of  trust  of  a  stock  of  goods  made  to 
secure  and  prefer  certain  creditors  is  not  established  by  proof 
that  the  grantor  was  embarrassed  by  debt;  that  other  credit- 
ors were  urging  their  claims  and  watching  his  movements: 
that  the  deed  was  made  hurriedly  in  the  night,  and  registered 
at  an  unusual  hour,  and  that  the  grantor's  wife  and  clerk, 
without  his  knowledge  or  that  of  the  trustee  or  beneficiaries, 
took  some  of  the  goods  out  of  the  store  after  the  deed  wa  -.  ex- 
ecuted.    (Post,  pp,  441,  442.) 

3.  Same.     Fraudulent  tranf<fcr  of  ch(>Kcx  in  actlitn.  • 

A  secret  transfer  of  choses  in  action  as  additional  security  for  a 
debt  due  to  a  creditor  already  secured  by  a  deed  of  trust,  is 
fraudulent  as  against  other  creditors,  where  there  was  no  well- 
defined  agreement  as  to  terms  on  which  the  choses  were  to  be 
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held,  except  that  the  proceeds  were  to  relieve  the  debts  pro- 
vided for  in  the  deed  of  trust  to  the  extent  realized  thereon. 


FROM     M  MINN. 


Appeal  from  the  Chancery  Court  of  McMinn 
County.      T.    M.    McConnell,    Ch. 

BuRKETT  &  Mansfield  and  W.  D.  Henderson 
for   Complainants. 

Sam   Epps   Young,    D.   C.    Young,    and   T.    E.    H. 

V 

McCroskey   for   Defendants. 

Wilkes,  J.  These  bills  were  filed  to  set  aside 
as  fraudulent  a  certain  deed  of  trust  u{X)n  a  stock 
of  goods  and  other  personal  property,  made  by  de- 
fendant, A.  K.  John,  to  defendant,  J.  C.  Cate,  and 
the  latter  bill  of  Martin  Bros,  et  als.,  seeks,  in  ad- 
dition, to  set  aside  a  transfer  of  certain  choses  in 
action  made  by  defendant,  John,  to  defendant,  Whit- 
man,  for   the   mill    company. 

The  Chancellor  granted  the  relief  prayed  for,  and 
gave  the  attaching  creditors  judgments  for  their  debts, 
set  aside  the  deed  of  trust  and  the  transfer  of  the 
choses  in  action,  and  directed  the  proceeds  applied 
in  the  order  of  priority  between  complainants  gained 
by  their  attachments.  Defendant,  John,  and  the  bene- 
ficiaries  in   the    trust-deed   and   under   the   transfer   of 
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the  choses  in  action,  a[)peale(l  and  have  assigned 
errors. 

The  questions  presented  in  the  case  are,  whether 
the  deed  of  trust  is  fraudulent  in  law  or  fact,  and 
whether  the  transfer  of  the  choses  in  action  is  fraudu- 
lent  in   fact. 

The  deed  of  trust  executed  by  John  to  Gate  con- 
veys to  him  a  stock  of  merchandise  in  a  storehouse 
at  Mouse  Creek,  Tenn. ;  als©,  a  claybank  horse,  and 
an  organ.  The  portions  necessary  to  be  quoted  in 
order  to  determine  whether  it  is  fraudulent  in  law, 
are  as  follows:  After  describing  the  property,  it 
says:  '*To  have  and  to  hold,  to  said  John  C.  Cate, 
his  heirs  and  assigns,  forever;  and  if  I  shall  pur- 
chase other  goods  for  said  stock,  this  deed  of  trust 
is  to  include  them  alsp."'  It  then  specifies  the 
debts  intended  to  be  secured,  and  proceeds:  ''Now, 
this  deed  is  made  in  trust,  and,  if  1  should  pay 
the  said  debts  within  the  next  six  months  from  this 
date,  then  this  deed  of  convevance  shall  be  null  and 
void;  but,  if  I  should  not  pay,  or  cause  the  same 
to  be  paid,  within  said  time,  then  the  said  John 
C.  Cate,  as  trustee,  after  giving  ten  days'  notice  by 
publication  in  some  newspaper  published  in  -  McMinn 
County,  Tenn.,  at  my  expense,  shall  expose  said 
property  to  the  highest  bidder,  for  cash,  appropriate 
the  proceeds  to  expenses  and  costs,  then  the  debts 
herein  provided  for,  then  the  balance  to  me,  if  any." 

It  is  contended  that  the  power  to  sell  the  goods 
was    impliedly    retained    by    the    mortgagor    by    the 
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terms  of  this  conv^eyance,  and,  in  the  absence  of  any 
power  expressly  authorizing  the  trustee  to  take  posses- 
sion and  sell  the  property,  the  law  will  presume  that 
the  parties  intended  that  the  debtor  should  remain 
in  possession  until  the  six  months  expired  after  its 
execution,  when  a  public  sale  was  to  take  place; 
that  it  provides  for  replenishing  the  stock  and  virtually 
carrying  on  the  debtor's  business  for  his  benefit,  and 
hence  ^  it  is  void  on  its  face.  The  cases  of  Phelps^ 
Dodge  cfe  Co,  v.  Ifurray^  2  Tenn.  Ch.  Rep.,  746; 
Tenn^mee  National  Bank  v.  Ebberty  9  Heis.,  153; 
Bank  of  Rome  v.  Ha^elton  tfe  Co,^  15  Lea,  216,  are 
cited  as  holding  this  doctrine  and  supporting  the  de- 
cree of  the  Chancellor,  as  well  as  a  host  of  cases 
from  other  States  collected  in  the  brief  of  counsel. 
The  case  of  Phelps^  Dodge  cfe  Co,  v.  Murray^  2 
Tenn.  Ch.,  746,  was  a  conveyance  of  a  stock  of 
goods,  and  stipulated  that  it  was  to  cover  any  other 
goods  which,  from  time  to  time  during  the  existence 
of  the  mortgage,  might  be  purchased  by  the  grantor 
and  put  in  said  store  to  replace  any  part  of  said 
stock  which  may  have  been  disposed  of,  or  to  in- 
crease or  enlarge  the  stock  now  on  hand.  The  debts 
secured  had  several  months  to  run,  and  the  deed  pro- 
vided that  the  trust  should  be  void  if  the  notes 
were  paid  as  they  fell  due,  otherwise  the  trustee 
might  enter  and  sell.  There  were  covenants  by  the 
grantors  to  keep  up  the  stock  to  its  condition  at 
date  of  conveyance  and  apply  profits  arising  from 
the   sale   of   the   stock   to   the   notes   as   they  fell  due. 
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The  Chancellor   held   that   the   mortgage  fairly  implied 

that    the    mortgagor    was    to    I'emain    in    possession    of 

the    goods   and   sell    them    in    the    ordinary   course   of 

business   and    undeHook   to  include  tjocxls  to   1x3  there- 
to X 

after   accjuired    and    brought    into    stock,    and    he   was 
of   opinicm    the    deed    was   fraudulent  and  void  per  ne. 

In  Tt')i nv'SSf^^'  Xat/tfual  Bank  v.  Ehhei't^  9  Heis., 
153,  there  was.  a  deed  of  trust  upon  a  stock  of 
licjuors,  and  the  grantors,  expressly  reserved  to  them- 
selves the  j)ossession  of  the  proj^erty  for  a  stated 
I)eriod,  with  the  right  to  sell  the  goods  and  replen- 
ish stock,  and  it  was  held  that  the  deed  was  void 
upon    its   face. 

In  Bunk  of  Rome  v.  IhiHelton^  15  Lea,  216,  Has- 
elton  &  Co.  made  a  deed  of  trust  to  Montague  for 
the  benefit  of  the  bank.  It  provided  for  a  note 
having  thirty  days  to  run  to  maturity  and  that,  if 
it  was  not  then  jmid,  the  trustee,  Montague,  was 
authorized  to  take  possession  of  the  property  and 
sell,  etc.  The  grantees  remained  in  possession  of 
the  goods  after  as  before  the  deed  of  trust,  and  sold 
some  §800  worth,  chiefly  to  their  own  employes, 
without  either  the  protest  or  express  assent  of  the 
trustee,  Montague.  The  Court  was  of  opinion  that 
for  thirty  days  the  debtors  were  to  keep  possession 
of  the  goods,  and,  since  there  was  nothing  to  for- 
})id,  they  might  sell  or  use  them,  which  they  did 
with  the  knowledge  and  without  protest  from  the 
trustee    or   creditors,    and    the   deed    was    held    void. 

Conceding    the    correctness    of    these    cases,    it    is 
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ev'ident  that  in  all  of  them  the  Court  was  of  opin- 
ion that  the  debtor  was  either  expressly  or  impliedly 
authorized  to  remain  in  possession  of  the  property 
conveyed  and  sell  and  use  it  as  before  the  convey- 
ance, and  it  was  upon  this  ground  that  the  deeds 
were   held   voi4. 

In  the  case  of  Lincoln  Savings  Bank  v.  Ewlng^ 
12  Lea,  598,  there  was  a  conveyance  of  a  tract  of 
land,  a  number  of  horses,  mules,  cattle,  and  hogs, 
and  150  barrels  of  corn  raised  on  the  land  that 
year.  The  debt  secured  had  two  years  to  run  to 
maturity.  The  possession  and  use  of  the  property 
were  not  reserved  in  express  terms  to  the  grantor 
in  the  deed  of  trust.  It  contained  this  clause,  how- 
ever: <'If,  at  any  time  before  the  debt  matures,  it 
should  be  thought  best,  from  any  cause,  to  sell  any 
of  said  property,  said  bank,  through  it  agent,  offi- 
cers, or  attorneys,  is  authorized  and  empowered  to 
dp  go,  tirst  getting  my  consent."  The  Court  said: 
"In  this  State  it  has  been  invariably  held  that  the 
legal  title  to  the  property  conveyed  vests  in  the 
mortgagee,  and  he  is  entitled  to  the  immediate  pos- 
session, unless  the  mortgage  otherwise  provides,"  citing 
Maney  v.  Kellougk^  7  Yer. ,  440;  Ilem^haw  v.  Wells^ 
9    Hum.,    568;     Vance   v.    Johnmn^    10    Hum.,    214. 

In  the  instrument  now  under  consideration  there 
is  no  provision,  expressed  or  implied,  that  the  grantor 
is  to  remain  in  possession,  but  the  fair  inference  or 
implication  from  the  entire  instrument  is  otl\erwise. 
There  is  a  provision   that,    in   case  of   default  in  pay- 
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ment  of  the  note,  the  trustee  might  sell  at  public 
sale,  but  the  deed  does  not  provide  that  he  shall 
enter  and  take  possession  for  that  purpose,  as  in 
the  case  of  Phelpn^  Dodge  c6  Co,  v.  Murray^  2 
Tenn.  Ch.,  746,  and  in  Bank  of  Rome  v.  Ilasd- 
touj  15  Lea,  216,  but  evidently  prppeeds  upon  the 
idea  that  the  trustee,  Cate,  would  have  already  en- 
tered and  be  in  possession  at  that  time.  Neither  is 
the  .provision  about  adding  other  goods  to  the  stock 
the  same  as  in  the  cases  cited.  It  is  difficult  to 
see,  if  the  trustee  is  in  possession,  why  an  addition 
to  the  stock  by  the  grantor  should  make  the  deed 
fraudulent,  whatever  might  be  held  as  to  the  prop- 
erty thus  added.  There  is  no  obligation  on  the 
trustee  to  replenish,  and  it  is  optional  with  the 
grantor  whether  he  will  do  so.  But  the  idea  is 
nowhere  expressed  that  there  is  to  be  a  selling  and 
buying,  in  the  sense  of  carrying  on  the  business,  as 
before.  It  is  true  there  is  no  express  provision 
that  the  trustees  may  make  private  sales  before  the 
day  of  default,  but  even  if  that  were  not  implied, 
it  would  not  render  the  trust  deed  void  unless  the 
delay  stipulated  for  was  unreasonable.  But  we  think 
the  power  of  private  sale  by  the  trustee  is  fairly 
implied  froifi  the  whole  instrument  until  such  date  as 
a   public   sale   becomes   imperative. 

There  is  a  broad  distinction  between  the  two  classes 

* 

of  cases  mentioned,  in  that  in  the  cases  relied  on  by 
counsel  there  is  either  an  express  reservation  of  pos- 
session and   right   to   sell  in  the  grantor  or  such  pos- 
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segsion  and  right  of  sale  is  plainly  inferable  fjom 
the  terms  of  the  deed,  while  in  the  ease  of  Bank 
V.  Ewing^  12  Lea,  298,  and  the  cases  cited  in  ac- 
cord with  it,  there  is  no  such  reservation  expressly 
made  nor  fairly  inferable  from  the  terms  of  the 
deed.  The  present  case  falls  under  the  latter  class, 
and  the  right  to  possession  under  the  law  passed  at 
once   to  the   trustee,    with   power   to   sell. 

As    to    the    question   of   fraud    in   fact    in    making 
the    deed    of    trust,    it    api^ears    that   the   debtor    was  ^ 

being   pressed.       He   desired   to   prefer   certain    credit-  ^ 

ors.       Other    creditors    were    urging   their   claims   and  ^ 

watching  his   movements.     He   made  the  deed  of  trust  f 

hurriedly  and   in   the   night,    and   had   it   registered   at  - 

an   unusual   hour,  but   none   of   these   things  make  the  f 

deed    of    trust   fraudulent    without    more.       The  /lebts  Y 

provided  for  are  shown  to  be  just  and  correct,  and 
the  debtor,  not  attempting  to  make  a  general  assign- 
ment of  all  his  property  under  the  Act  of  1881, 
had  the  right  to  prefer  one  creditor  over  another. 
It  is  said  that  his  wife  and' clerk  took  some  goods 
out  of  the  store  after  the  trust  was  executed.  If 
this  be  so,  it  was  a  fraud  on  the  trufetee,  and  he 
had  a  right  to  secure  the  goods,  but  we  do  not 
find  that  the  debtor  was  in  any  way  connected  with 
or  cognizant  of  the  facts,  nor  were  the  beneficiaries 
under  the  ti'ust.  Nor  can  fraud  be  predicated  on 
the  fact  that  there  was  a  secret  intention  to  keep 
the  debtor  in  possession,  for,  while  there  is  some 
conflict    of    testimony,    we    think    the    weight    of    the 
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evklence  is  that  tlie  trustee  was  to  have  immediate 
possession.  It  is  true  he  states  that  one  of  the 
grantor's  attorneys,  on  the  next  day,  tohl  him  that 
he  was  not  expected  to  have  anything  to  do  with 
the  goods  until  the  time  of  default,  but  he  accepted 
one  of  the  keys  of  the  storehouse,  and  went  upon 
the  j)remiseR  and  deposited  in  the  cash  drawer  the 
Si  consideration  specified  in  the  deed  of  trust,  and 
evidently  only  temporarily  for]>ore  to  take  actual 
and  exclusive  possession  until  he  could  sec  the  deed 
of  trust  and  obtain  leeral  advice.  Before  he  could 
do  this,  and  the  next  day  after  the  deed  was  made, 
the  goods  were  attached.  The  grantor  and  his  at- 
torneys   state    that    the    trustee    was   to   have    the    im- 

ft/ 

mediate  possession,  and  the  weight  of  parol  testimony 
is   iQ   that   effect. 

Without  further  reviewing  the  testimony,  we  are 
of  opinion  that  the  evidence  in  the  cause  does  not 
show  the  deed  of  trust  to  be  fraudulent  in  fact, 
and  we  are  also  of  opinion  it  is  not  fraudulent  in 
law.  We  are,  however,  content  with  the  holding 
of  the  Chancellor  that  the  transfer  of  the  choses  in 
action  to  Whitman  for  the  Sweetwater  Mill  Com- 
pany was  fraudident  as  to  the  choses  in  action  handed 
over  U)  the  company  after  the  deed  of  trust  had 
already  l>een  drawn  for  its  benefit.  The  transfer 
was  secretly  made.  The  security  was,  to  say  the 
least,  additional  to  that  in  the  deed  of  trust,  and 
its  purpose  was  to  place  the  comjmny  in  a  pre- 
ferred   position    by    means    of    this    secret   transfer    of 
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choses  in  action  without  any  well-defined  agreement 
a.s  to  the  terms  on  which  they  were  to  be  held 
except  that  the  proceeds  were  to  relieve  the  debts 
l^rovided  for  in  the  deed  of  trust  to  the  extent  real- 
ized upon,  and  thus  benefit  the  debtor.  We  think 
this  transfer  stands  upon  a  diiferent  basis  from  the 
deed  of  trust,  that  it  was  a  separate,  independent 
transaction,  done  after  the  deed  of  trust  had  been 
made  and  is  entirely  independent  of  the  deed  of 
trust. 

The  Chancellor's  decree  as  to  the  deed  of  trust 
will  be  reversed,  and  the  proceeds  of  the  proi)erty 
in  the  hands  of  the  receiver  will  be  applied  to  the 
debts  specified  in  the  deed  of  ti'ust,  but  the  amount 
realized  from  the  choses  in  action  transferred  after 
the  deed  of  trust  was  made  will  go  as  directed  by 
the  Chancellor.  The  complainants  will  pay  the  costs 
of  this  Court  and  the  Court  below,  except  the  re- 
ceiver's cost  and  compensation  and  expenses,  which 
will  be  paid  out  of  the  funds  in  his  hands.  The 
judgments  in  complainants'  favor  against  John  will 
not  be  disturbed.  The  cause  is  remanded  to  execute 
this   decree    by   proper   orders. 


XA 
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Leming   V.   Stephens. 

(Knoxville,       October    16,    1895.) 

1.  Subrogation.     Allowed  ivlieiu 

A  mortgagee  of  land  is  entitled  to  be  subrogated  to  a  vendor's 
lien  as  against  an  inferior  mechanics'  lien,  where  the  deed  re- 
taining the  vendor's  lien  provided  that  such  lien  should  be  re- 
leased as  to  the  mortgage  in  case  a  loan  should  be  secured  by 
the  purchaser. 

2.  Liens.     Prtority  of. 

The  mechanics'  lien  is  inferior  to  an  older  express  vendor's  lien 
on  the  same  property. 


FROM     ROANE. 


Appeal  from  Chancery  Court  of  Roane  County. 
Henry   R.    Gibson,    Ch. 

Harriman  &  McKenzie  and  Young  &  Stephens 
for   Iteming. 

Lemuel   D.    Lilly   for   Stephens. 

McAlister,  J.  Complainants  were  mechanics  and 
materialmen,  who  performed  certain  labor  and  fur- 
nished material  for  the  defendant,  Jno.  B.  Stephens, 
in   the  erection  of  a  house  in  the  town  of   Harriman, 
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and  filed  this  bill  for  the  enforcement  of  their  sev- 
eral statutory  liens  on  the  house  and  lot.  The  lot 
had  been  purchased  by  Stephens  from  the  defendant, 
Winslow,  who  reserved  a  li6n  for  balance  of  pur- 
chase money.  The  defendant,  the  Harriman  Build- 
ing &  Loan  Association,  advanced  money  to  Stephens 
to  enable  him  to  build  the  house,  and  took  a  deed 
of  trust  on  the  lot  and  improvements.  The  lot  was 
insuflScient  to  satisfy  all  of  these  incumbrances,  and 
the  controversy  in  the  Chancery  Court  was  over  the 
])riorities.  The  Chancellor  held  that  the  complainants, 
Leming  &  Co.,  who  had  furnished  material,  held  a 
first  lien  on  the  premises;  second,  that  the  Harri- 
man Building  &  Loan  Association  were  next  entitled 
to  satisfaction,  because  of  an  agreement  with  Wins- 
low,  the  vendor,  by  which  the  building  association 
was  to  be  subrogated  to  the  lien  of  the  vendor; 
third,  that  the  lien  of  the  vendor  should  next  be 
satisfied. 

From  this  decree  Winslow  and  the  Harriman 
Building  &  Loan  Association  appealed.  The  cause 
was  heard  by  the  Court  of  Chancery  Appeals,  and 
the  decree  of  the  Chancellor  was  modified.  That 
Court  held  that  the  vendor's  lien  of  Winslow  was 
superior  to  that  of  complainant,  Leming  &  Co.,  who 
had  furnished  material  in  the  construction  •  of  the 
house.  The  Court  further  found,  however,  that  the 
vendor  had  waived  his  lien  in  favor  of  the  building 
association,  and  had  agreed  that  the  latter  might  be 
subrogated   to    his    rights    in    respect    of    priority   of 
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satisfaction.  The  result  of  tlfe  decree  pronouncsed 
by  the  Court  of  Chancery  Appeals  is  that  the  build- 
ing association  will  be  first  paid  out  of  the  proceeds 
arising  from  the  sale  of  the  house  and  lot  a  suru 
equal  to  the  balance  of  the  purchase  money  due 
thereon  to  Winslow;  next,  complainants,  Leming  & 
Co.,  will  be  fully  paid;  third,  the  building  asso- 
ciation will  then  be  paid  the  balance  due  it;  fourth, 
the  lien  of  Winslow  for  balance  of  j)urchase  money 
will    then   be   paid. 

From  this  decree  Leming  &  Co.  alone  have  ap- 
pealed to  this  Court,  and  assigned  the  following 
error,  viz.:  ''The  Court  erred  in  law  by  holding  and 
decreeing  that  the  vendor's  lien  of  Winslow,  to  which 
the  Harriman  Building  &  Loan  Association  was  sub- 
rogated t)y  the  terms  of  said  decree,  was  prior  to 
that  of  Leming  &  Co.  under  the  facts  as  found 
bv   it." 

We  think  the  decree  was  correct,  for  the  follow- 
ing reasons:  It  appears  from  the  record  that,  on 
December  1,  1892,  Winslow  conveyed  the  lot  in 
question  to  Stephens  })y  deed  containing  the  follow- 
ing provision,  to  wit:  ''A  lien  is  retained  upon  the 
premises  herein  conveyed.  It  l)cing  understood  and 
agreed  that,  in  case  Stephens  shall  build  on  the 
premises  herein  conveyed,  and  shall  be  able  to  se- 
cure a  loan  from  some  buildino:  and  loan  association 
in  an  amount  not  to  exceed  ?1,200,  then  the  lien 
herein  retained  is  herebv  released  as  to  said  associ- 
ation,    and   made   a   lien    second   to   any  mortgage  lien 
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which  may  be  secured  by  said  building  and  loan  as- 
sociation." 

The  record  discloses  that  Stephens  borrowed  from 
the  Harriman  Building  &>  Loan  Association  the  sum 
of  $1,000,  and  secured  same  by  deed  of  trust  on 
this  lot,  which  deed  of  trust  was  registered  April 
13,  1894.  It  will  thus  be  seen  that,  while  the  lien 
of  the  vendor  for  purchase  money  was  superior  to 
that  of  the  building  and  loan  association,  that  pri- 
ority was  waived  by  the  vendor  in  favor  of  the 
building  association.  It  should  l>e  remarked  that 
this  was  done  with  full  knowledge  on  the  part  of 
complainant  that  the  money  so  borrowed  from  the 
building  association  was  to  be  used  in  the  construc- 
tion of  the  house,  and  the  understanding  was  that 
part  of  the  money  was  to  be  paid  complainant.  We 
think  it  clear  that  the  building  association  was  en- 
titled to  be  sul)rogated  to  the  lien  of  the  vendor, 
and,  as  the  lien  of  the  vendor  takes  precedence  of 
the  statute  lien  of  the  mechanic-furnisher,  complain- 
ant has  no  ground  to  complain.  It  should  be  ob- 
served  that  the  building  association  is,  by  the  de- 
cree of  the  Chancery  Court  of  Appeals,  subrogated 
to  the  lien  of  the  vendor  only  to  the  extent  of  the 
unpaid  purchase  money,  amounting  to  $581.03,  while 
the  whole  amount  due  the  buildin«:  association  was 
$828. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed. 
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RoiJERS  i\    State. 
< /f/z/Ar/vV/,..      Octol>er    16,    1895.) 

1.  Mi'RDER.     Erldettre. 

The  opinion  recites  facts  that  are  held  sufficient  to  support  Ter> 
diet  for  murder  in  the  second  degree.     {Pof*t  pp.  44»-4d4,) 

2.  Self-defknse.     Cannot  }>e  inv^iked  by  a  i^vty  in  fault. 

A  defendant  cannot  invoke  the  law  of  self-defense  for  his  pro- 
tection, where,  after  provokiuf^  a  quarrel,  he  retires  to  a  place 
of  safety  and  arms  himself  with  a  grun,  and  returns  and  pro- 
vokes a  demonstration  from  the  deceased  and  shoots  him. 
{PoHt.  pp.  4o3,  4'>4.) 


FROM    HAMBLEN. 


Apj^al  in  error  from  Circuit  Court  of  Hamblen 
County.       W.    R.    Hicks,    Judge. 

Jas.  G.  Rose,  Shields  &  Mountcastt.e,  and  J. 
B.    HoLLOWAY   for   Rogers. 

Attorney-general  Pickle,  Nat.  B.  Jones,  Frank 
Lafferty,    and   W.    S.    Dickson   for   State. 

McAlister,  J.  The  plaintiff  in  error  was  in- 
dicted in  the  Circuit  Court  of  Hamblen  County  for 
the  killing  of  one  John  Sc»ott,  and  at  the  December 
Term,    1894,    of   said   Court   he    was   found    guilty   of 
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murder  in  the  second  degree,  and  his  punishment 
fixed  at  confinement  in  the  State  prison  for  a  terra 
of  ten  years.  This  is  the  second  conviction  of  the 
defendant.  On  a  former  trial  he  was  found  guilty 
of  murder  in  the  second  degree,  and  sentenced  to 
the  penitentiary  for  a  term  of  twenty  years.  On 
appeal  to  this  Court,-  at  the  last  term,  the  judgment 
was   reversed. 

It  appears  from  the  record  that  at  the  time  of 
the  killing  the  prisoner  and  the  deceased  lived  on 
adjoining  farms.  The  Scott  family  consisted  of  the 
deceased,  his  wife,  and  mother.  The  killing  occurred 
on  the  defendant's  premises,  in  the  presence  of  both 
families,  and  originated  in  a  family  quarrel  about  a 
cow. 

On  August  11,  1893,  the  defendant,  finding  this 
cow  in  his  cornfield,  turned  her  out  and  drove  her 
to  the  Scott  residence,  for  the  purpose,  as  he  claims, 
of  getting  them  to  keep  her  up.  Defendant  was  on 
horseback  at  the  time,  and,  stopping  on  the  road  in 
front  of  the  Scott  residence,  he  called  several  times. 
Failing  to  get  any  response,  the  defendant  drove 
the  cow  on  to  his  own  premises,  and  put  her  up 
in  his  barn.  It  appears  that  when  Rogers  passed 
the  Scott  residence  with  the  cow,  the  deceased.'  and 
his  wife  were  in  an  upper  front  room.  The  wife 
of  deceased  heard  the  defendant,  and  saw-  him  in 
the  road  with  the  cow,  and  called  her  husband's 
attention  to  the  fact.  The  deceased  immediately 
started    out    after    the    cow,    and   when    he    had   pro- 

29—11  p 


-^i 


.■H 


'V 


450  KNOXVILLE : 


Kog^ers  w.  State. 


ceedod  as  far  as  the  barn  his  wife  and  mother  went 
after  him,  and  persuaded  him  to  come  back  to  the 
house.  The  two  women,  however,  foHowed  the  de- 
fen(hint,  who  was  driving  the  cow  in  the  direction 
of   his   own    premises. 

When  the  women  reache<l  the  defendant's  premises, 
ne  had  put  the  cow  up  in  his  barn,  and  had  gone 
oil  to  the  house.  The  women  stopped  in  the  public 
road,  in  front  of  defendant's  house,  -between  the 
house  and  barn.  It  appears  from  the  evidence  of 
the  women  that  when  the  defendant  discovered  their 
presence  he  invited  them  to  come  into  the  house, 
remarking  that  he  wanted  to  see  John's  new  wife, 
but  they  declined  the  invitation,  saying  they  were 
not  dressed  for  calling.  The  defendant  then  sent 
his  wife  and  daughter  out,  w^ho  renewed  the  invita- 
tion, ])ut  it  was  again  declined.  It  appears,  how- 
ever, that  the  meeting  between  these  ladies  was 
entirely  cordial,  the  record  disclosing  that  the  wife 
of  defendant  and  the  elder  Mrs.  Scott  kissed  each 
other.  About  this  time  the  deceased,  who  had  left 
his  home  and  foJk)wed  his  wife  and  mother,  also 
arrived.  The  defendant,  Rogers,  likewise  invited  the 
deceased  into  his  house,  but  the  deceased  stated  that 
he  did  not  have  time.  The  defendant  then  came 
down    to    the    road    where    the    Scotts    were    standini;. 

l^j)  to  this  time  there  had  been  no  unfriendly 
words  or  hostile  demonstrations  on  either  side.  The 
defendant  seemed  friendiv  towards  the  Scotts,  at 
least    his    manner    and    treatment    of  ^  them    had   been 
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courteous.  About  this  time  the  elder  Mrs.  Scott 
remarked  to  the  defendant:  ''We  want  to  get  our 
cow. ^'  The  defendant  replied:  ''You  can  have  the 
cow,  but  you  must  keep  her  out  of  my  corn." 
He  then  crossed  the  road*  to  the  barnyard  gate, 
ostensibly  for  the  purpose  of  turning  the  cow  out. 
The  elder  Mrs.  Scott  remarked:  "I  don't  think  our 
cow  has  eaten  any  more  of  your  corn  this  year 
than  your  mules  eat  of  our  corn  last  year."  De- 
fendant replied:  "I  don't  want  to  talk  foolishness. 
If   you   want   a   fuss   you   can   have   it." 

The  defendant  then  suddenly  turned  back,  crossed 
the  road  tp  his  house,  procured  a  shotgun,  and  came 
])ack  as  far  as  the  platform  bridge  across  a  little 
ditch,  where  he  stopped.  The  deceased  still  remained 
standing,  with  his  left  hand  on  the  fence,  and  his 
right  hand  in  his  right  pants  pocket.  With  the 
parties  in  this  position,  the  defendant  said  to  the 
deceased:  "Take  your  hand  out  of  your  pocket." 
This  command  was  repeated  three  times.  The  de- 
ceasefl,  according  to  the  testimony  of  the  State's 
witnesses,  made  no  response,  and  remained  perfectly 
motionless.  The  wife  of  deceased  testifies  that  the 
first  tinie  defendant  told  deceased  to  take  his  haml 
out  of  his  pocket,  the  command  was  s{X)ken  in  a 
mild  tone  of  voice,  but  the  second  and  third  time 
tlie  command  was  spoken  in  louder  tones;  that,  at 
the  third  command,  defendant  raised  his  gun  to  his 
shoulder  and  fired.  The  deceased  staggered  off  sev- 
eral  steps,    fell   on   his   knees,    and   expired. 
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The  testimony  of  the  State  is  that  deceased,  prior 
to  the  shooting,  made  no  demonstration  of  any  kind, 
but  stood,  with  his  hand  in  his  pocket,  and  said 
nothing.  After  he  was  shot,  he  made  two  or  three 
efforts  to  draw  his  pistol;  but  did  not  succeed.  His 
wife  went  to  him,  and  removed  his  pistol  from  his 
right  pants  pocket,  and  handed  it  to  her  m6ther-in- 
law,    who   carried   it  off. 

The  defendant  testified  in  his  own  behalf,  and,  in 
respect  of  the  immediate  facts  of  the  killing,  stated, 
viz.:  That,  <' after  the  Scott  family  arrived,  the  elder 
Mrs.  Scott  said  they  had  come  to  get  their  cow. 
I  told  them  they  could  have  their  cow,  but  they 
must  keep  her  out  of  my  corn,  and  then  crossed 
on  to  the  barnyard  gate  to  turn  out  the  cow.  The 
elder  Mrs.  Scott  remarked  that  she  did  not  think 
her  cow  had  eaten  any  more  of  my  corn  this  year 
than  my  mules  had  eaten  of  hers  last  year.  I 
then  remarked  that  I  did  not  want  any  foolishness; 
that  they  must  keep  their  cow  out  of  my  corn. 
By  this  time  I  had  taken  hold  of  the  barnyard  gate 
latch.  The  elder  Mrs.  Scott  said  she  did  not  mean 
any  foolishness,  either;  that  she  was  in  the  road, 
and  would  say  what  she  pleased.  At  this  time," 
the  defendant  continues,  *'John  Scott  was  standing 
a  short  distance  south  of  the  barnyard  gate,  per- 
haps fifteen  to  twenty -five  feet  from  where  I  stood, 
eyeing  me  with  a  very  hostile  look,  with  his  right 
hand  in  his  right  pants  pocket,  and  I  heard  s6me- 
thing   click    in    his    pocket,    which    I    believed    to   be 
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the  cocking  of  a  pistol,  and  believing  and  fearing 
that  he  intended  to  shoot  me,  I  turned  around  and 
walked  across  the  road  into  my  yard  and  into  the 
house,  and  got^  a  double-barreled  shotgun,  and  walked 
back,  outside  of  my  yard  gate,  and  said  to  Scott: 
'If  you  want  to  talk  to  me,  take  your  hand  out  of 
your  pocket.'  He  said  nothing,  but  still  kept  his 
hand  in  his  pocket.  I  repeated  the  request  to  him. 
He  still  said  nothing,  but  stood,  looking  at  me  in 
the  same  manner.  I  repeated  the  request  the  third 
time,  when  the  deceased  hurriedly  turned  himself 
about  half  around  and  commenced  drawing  from  his 
right  hand  pocket  a  pistol,  and  had  gotten  it  partly 
out  of  his  pocket,  so  that  I  could  see  that  it  was 
a  pistol.  I  threw  my  gun  up,  and  fired  at  him." 
It  is  perfectly  obvious,  upon  the  defendant's  own 
statement,  the  theory  of  self-defense  is  out  of  the 
question.  It  is  well  settled  that  the  real  or  appar- 
ent necessity  to  take  life  which  is  brought  about  by 
the  design,  fault,  or  contrivance  of  the  defendant, 
is  no  excuse.  Again,  even  if  sufficient  cause  does 
exist  for  reasonable  apprehension,  but  the.  killing  is 
not  done  under  the  fear  it  is  calculated  to  inspire,  or 
the  fear  is  simulated,  this  defense  will  not  be  avail- 
able. If  the  defendant  had  been  in  any  danger,  real 
or  apparent,  during  the  colloquy  that  occurred  when 
he  first  started  to  turn  out  the  cow,  he  shows  that 
he  left  the  scene  of  the  danger,  and,  going  to  a 
place  of  safety,  armed  himself  with  a  double-barreled 
shotgun,    and    deliberately   returned    to    the    scene   of 
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tho  (lifllculty.  With  a  loaded  gun  in  his  hand,  in 
an  an^i\v  and  overbearing  manner,  he  commanded 
the  <liHi^«sed  to  withdraw  his  hand  from  his  pocket. 
l\uurding  the  deceased  did  attempt  at  that  moment 
to  ilraw  his  pistol,  as  claimed  by  the  defendant,  the 
act  of  the  defendant  in  killing  him  would  not  be 
justitiable    homicide,    but   would   constitute   murdej. 

Again,  the  defendant  was  at  fault  in  unnecessa- 
rily brinsrinff  alnnit  the  hostile  meetinof  bv  driving 
olT  his  neighlwr's  cow,  and  confining  it  upon  his 
own  pn^nist^s.  The  proof  also  shows  that  he  used 
the  first  offensive  lanffuaire  towards  the  mother  of 
the  diHrastxt,  and,  l>efore  anv  hostile  demonstration 
had  tHH^n  made  towanis  him*,  he  returned  to  his 
lH>usit>  hihI  anmxl  himself  with  a  shotgun.  His  eon- 
duct  in  onlorinsr  the  lieceaseit  to  withdraw  his  hand 
frvMU  his  |Hvket  was  wIk^IIv  unjustifiable,  and,  in 
our  opinJivn,  ho  fin\i  iho  fatal  shot  without  sufficient 
or    nxisixiwi^K^  gr^nuHi  to  apprehend  lianger  to  hio]:self. 

TS*  x^Tvivt  of  tho  jury  is  well  sup|x>rt<tl  by  the 
fciots   ot    tSc   cAse. 
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Scruggs  v,   Heiskell. 
{Knoxvnie.       October    17,    1895.) 

1.  Chanceky  Practice.     Weight  of  verdict  of  Jury. 

Where  a  chancery  cause  is  tried  by  a  jury  demanded  by  a  party, 
the  verdict  has  the  same  force  and  effect  as  a  verdict  In  a  law 
cause,  and  will  not  be  disturbed  on  appeal,  if  there  is  any  ma- 
terial evidence  to  support  it.     (Po*rt,  p.  457.) 

Cases  cited  and  approved:  Toomey  w  Atyoe,  ante,  p.  373;  Insur- 
ance Co.  V,  Norment,  91  Tenn.,  1;  Sparta  v.  Lewis,  91  Tenn., 
370;  Railway  Co.  v.  Mahoney,  89  Tenn.,  312;  Eller  v,  Richard- 
son, Ib,y  576.  ^ 

2.  Verdict.     Presumed  correct  in  nhsence  of  bill  of  exceptions. 

m 

The  verdict  of  a  jury  in  a  chancery  cause  is  conclusively  pre- 
sumed to  have  been  justified  by  the  evidence  when  there  is  no 
bill  of  exceptions.     (Post,  p.  457.) 

Cases  cited  and  approved:  State  v.  Hawkins,  91  Tenn.,  140;  Rail- 
way V.  Foster,  88  Tenn.,  671. 


FROM    MONROE. 


Appeal   from   Chancery   Court   of    Monroe   County. 

T.     M.     McCONNELL,     Ch. 

P.     B.     Mayfield,     McCroskey     &     Peace     for 
Scruggs. 

Sam    Epps   Young,    D.    C.    Young,    and    Hunt    & 
KiNSER  for   Heiskell. 


I 
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Caldwell,  J.  In  June,  1^^^,  Mrs.  Mary  W.  Heis- 
kell,  a  widow  la<Iy,  died,  intestate,  at  her  residence 
in  Monroe  County,  leaving  Margaret  C.  ixTuggs  and 
J.  M.  Heiskell,  her  children,  as  her  only  heirs  and 
ilistributees.  In  July,  1S.^J»,  her  son,  J.  M.  Heis- 
kell,  obtained  letters  of  administration  upon  her 
estate,  and,  in  July,  1891,  he  made  what  purported 
to  be  a  final  settlement  of  the  estate  in  the  County 
Court.  Thereafter,  in  May,  1S92,  Margaret  C. 
Scruor<rs,  the  dauofhter,  and  her  husliand  filed  the 
bill  in  this  cause  to  surcharo^e  and  falsify  that 
settlement,  and  for  a  general  account  of  the  matters 
of  administration.  The  administrator  answered  the 
bill,  insisting  upon  the  correctness  of  his  settlement, 
and  denying  the  right  of  complainants  to  any  relief 
against   him. 

In  the  progress  of  the  cause  the  defendant  de- 
manded, and  was  granted,  a  jury  to  try  certain 
issues  of  fact  made  up  and  submitted  under  the 
direction  of  the  Court.  Code  (M.  &  V.),  §  5218. 
The  jury  found  all  the  issues,  so  submitted,  in  favor 
of  the  defendant,  and  the  Chancellor,  hearing  the 
cause  finally,  pronounced  a  decree  for  the  defendant 
'*in  accordance  with  the  verdict,''  as  to  all  matters 
involved  in  the  issues  submitted  to  the  jury,  and, 
with  respect  to  two  small  matters  of  interest,  not 
so  involved,  he  pronouncetl  a  decree  in  favor  of  the 
complainants. 

Not  being  satisfied  with  the  decree,  the  complain- 
ants   have   appealed   to   this   Court,   and   here  assail    as 
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erroneous  the  action  of  the  Chancellor  in  failing  to 
charge  the  defendant  with  two  promissory  notes  for 
$700  and  $413,  re8i)ectively,  which  he  executed  to 
his    intestate   in   her    lifetime. 

The  defendant  admitted  that  he  executed  the  two 
notes  in  question,  but  averred  that  his  mother, 
before  her  death,  made  a  gift  of  the  former  to  his 
wife  and  of  the  latter  to  himself,  for  reasons  stated. 
Whether  or  not  the  gifts  were  so  made,  was  a  ques- 
tion submitted  to  the  jury  in  issues  three  and  four,  and 
the  jury  responded  in  the  affirmative  as  to  both  notes. 
That  response  of  the  jury  has  the  ''same  force 
and  eflfect"  as  a  verdict  in  a  trial  at  law  (Code 
(M.  &  v.),  §5218;  Toomei/  v.  Ati/oe  Bros.  <&  Co., 
ante,  p.  373),  and  will  not  be  disturbed  in  this 
Court  if  there  is  any  material  evidence  to  sustain 
it.  Inmvrayice  Co.  v.  Noi'ment,  91  Tenn.,  1;  Sparta 
V,  LeiciH,  Ih.,  370;  Railway  Co.  v.  Mahoiiey,  89 
Tenn.,    312;    Eller   v.    RichardHon,    lb.,    576. 

When  we  come  to  consider  the  question  as  to 
whether  or  not  such  evidence  was  before  the  jury 
in  this  cause,  we  are  confronted  by  the  fact  that 
no  bill  of  exceptions  was  preserved  in  the  Court 
below,  and  that  the  transcript  before  us  fails  to 
show   what  evidence   the   jury    heard. 

In  the  absence  of  a  bill  of  exceptions  showing 
the  evidence  submitted  to  the  jury,  this  Court  will 
presume,  conclusively,  that  it  justified  the  verdict. 
St^te  V.  IlawkiTw,  91  Tenn.,  140;  Railway  Com- 
pardes   v.    Foster,    88    Tenn.,    671. 

Affirm   the   decree. 
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Queen  r.  Dayton  Coal  &  Iron  Co. 

{Kno;tv!lh\       OctolKjr    17,    1S95.) 

1.  Negligence.     Employment  of  iitfunt  contrary  to  statutes  consti- 
tutes. 

The  employment  of  an  infant  in  a  mine  in  violation  of  the  statute 
forbidding  such  employment  and  declaring  it  a  misdemeanor, 
constitutes  per  se  such  negligence  as  renders  the  employer  liable 
for  all  injuries  sustained  by  the  infant  in  the  course  of  the  em- 
ployment.    {Post,  pp.  461-464.) 

Act  construed:  Acts  1881,  Ch.  170. 

Cases  cited  and  approved:  131  N.  Y.,  90;  78  N.  Y.,  — . 

3.  Same.     Same. 

But  such  illegal  employment  of  an  infant  does  not  per  se  consti> 
tute  gross  negligence.     (Post,  p.  466.) 

3.  Contributory  Negliqknck.     A  willable  in  defense  of  infanVs  suU. 

Contributory  negligence  is  available  in  defense  of  an   infant's 

suit  for  Injuries  sustained  while  employed  in  a  mine  contrary 

to  statute,  but  the  Court  should  explain  fully  to  the  jury  the 

degree  of  care  required  of  infants.     {Post^  pp.  464-^66.) 


FROM     RHEA. 


Appeal     in    error    from     Circuit     Court     of     Rhea 
County.       Jas.    G.    Parks,    Judge. 

GivENS   &   Locke   for   Queen. 
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Beerkb:tt,    Mansfield   &   Miller  for  Dayton  Coal 
&    Iron   Company. 

JVIcAlister,    J.       This   suit  was   commenced   in   the* 
Circuit    Court    of    Rhea    County    by    the    plaintiff    in 
error,   a   minor   suing  by   his  next  friend,    against   the 
defendant  company,    to    recover    damages   for   personal 
injuries. 

The  record  discloses  that  the  plaintiff  in  error,  a 
boy  about  ten  years  of  age,  was  employed  by  the 
defendant  company  to  work  in  its  mines  in  the  ca- 
pacity of  a  trapper.  His  duties  were  to  open  and 
close  the  gates  for  the  cars  to  pass  through,  and,  in 
addition,  to  keep  the  track  between  the  two  gates 
clear  of  coal  and  slate.  The  plaintiff  testified  *<that, 
at  the  time  of  his  employment,  he  was  told  by  the 
superintendent  to  mind  the  car  driver,  and  do  what- 
ever he  told  me;  that  on  the  day  of  the  injury 
Jim  Carter  was  car  driver,  and  was  coming  on  his 
last  trip  with  empty  cars,  and  he  told  me  to  prop 
open  the  gates  and  go  with  him  to  the  headway  of 
the  entry  and  hold  his  mule  while  he  got  out  the 
loaded  cars.  I  did  as  he  told  me,  and,  after  he 
got  the  loaded  car,  he  told  me  to  get  on  the  car, 
which  I  done,  and  he  then  started  on  the  return 
trip.  When  he  got  to  the  gate,  on  his  way  to 
the  main  line,  he  told  me  to  jump  off.  But  this  I 
refused  to  do,  and  asked  him  to  stop  the  car,  but 
after  he  told  me  several  times  to  jump  off,  1  did 
so,    and    fell    under    the    wheels    of    the    car,    which 
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crushed   mv    right   les  and  knee."      He  further  states 


he   had   T)een    in   the   habit   of    ridins:    on    the    cars    a 
greater   part   of    the   time,    but    the    driver,    prior    to 
•this   trip,    always   stopped   for   him    to   get   off. 

The  superintendent  of  the  company  denied  that 
he  had  placed  the  boy  under  the  orders  of  the  car 
driver,  and  stated  that  he  had  repeatedly  forbidden 
the  plaintiff  in  error  to  ride  on  the  cars.  The 
theory  of  the  company  was,  that  at  the  time  of 
the  accident  the  boy  was  attempting  to  get  on  the 
car,  but  his*  foot  missed  the  bumpers,  and  was 
caught  beneath  the  car.  It  was  claimed  by  the 
company  that  the  boy  frequently  boarded  the  car, 
and  had  been  repeatedly  warned  of  the  danger,  but 
that  he  j)^rsisted  in  violating  the  rules  of  the  com- 
pany. The  cause  was  tried  by  the  Circuit  Judge  and 
a  jury,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  defendant  company.  The  plaintiff  appealed, 
and   has   assigned   errors. 

The  Act  of  1881,  entitled  ''An  Act  to  provide 
for  the  ventilation  of  coal  mines  and  collieries,  and 
the  protection  of  human  life  therein,"  proWdes,  in 
the  tenth  section,  viz.:  ''And  no  boy  under  twelve 
years  of  age  shall  work  or  enter  any  mine,  and 
proof  must  be  given  of  his  age,  by  certificate  or 
otherwise,  before  he  shall  be  employed;  and  no  fa- 
ther or  other  person  shall  conceal  or  misrepresent 
the  age  of  any  boy  knowingly."  A  violation  of 
the   Act   is   then    declared   a    misdemeanor,    punishable 
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by  fine  or  imprisonment,  or  both,  at  the  discretion 
of   the   Court    trying   the   same. 

The  record  discloses  that,  at  the  time  of  his  em- 
l^loyment,  the  plaintiff  in  error  Was  a  boy  only  ten 
years  of  age.  THe  superintendent  states  that,  at  the 
time  he  hired  him,  he  did  not  know  his  age,  and 
did  not  inq.uire;  that  he  did  not  demand  from  him 
or  anyone  else  a  certificate  of  his  age,  and  did  not 
receive  one.  He  claims,  however,  that  he  hired  the 
lx)y  at  the  request  of  his  mother,  who  called  to  see 
him  frequently  on  the  subject.  As  applicable  to  this 
state  of  facts,  counsel  for  plaintiff  in  error  requested 
the  Court  to  charge  as  follows:  **I  instruct  you 
that  the  laws  of  the  State  of  Tennessee  prohibit  the 
employment  of  any  child  under  twelve  years  of  age 
in  any  mine  in  this  State,  and  any  such  employ- 
ment by  the  defendant  company  would  be  gross 
negligence. ' ' 

The  Circuit  Judge  refused  the  instruction,  and,  in 
lieu  thereof,  submitted  the  following  remarks  to  the 
jury,  viz.:  '*I  instruct  you  that  the  statute  in  ques- 
tion has  no  application  to  the  facts  of  this  case. 
It  makes  it  a  misdemeanor  to  employ  a  child  under 
twelve  years  of  age,  and,  if  defendant  did  so,  it 
would  be  guilty  of  a  misdemeanor,  and  liable  to  be 
))unished  therefor,  but  the  statute  does  not  provide 
that  one  failing  to  comply  with  its  provisions  shall 
answer  civilly  for  all  damages  that  may  result  to 
any  such  child  in  its  employment;  hence,  it  does 
not   apply   to    the    facts    of    this   case.       Neither   does 
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it  api^ear  that  the  statute  prohibits  anything  in  or 
alx)ut  which  plaintiff  was  injured.  If  it  did,  and 
defendant  disobeyed  it,  and,  as  a  consequence-  thereof, 
plaintiff  was  injured,  then  such  faihire  to  obey  might 
be  actionable  negligence,  but  such  tare  not  the  facts 
of    this    case.'"* 

The  refusal  of  the  Court  to  give  the  instruction 
asked,  and  the  remarks  made  in  refusing  it,  consti- 
tute tha  basis  of  the  principal  assignment  of  error. 
The  question  presented  is  one  of  first  impression  in 
this  State,  but  it  has  been  frequently  adjudged  in 
other  States,  and  is  well  settleil  upon  principle.  It 
is  laid  down  in  Comyn's  Digest  ^*that,  in  every 
case  where  a  statute  enacts  or  prohibits  a  thing  for 
the  benefit  of  a  person,  he  shall  have  a  remedy 
upon  the  same  statute  for  the  thing  enacted  for  his 
advantage  or  for  the  recompense  of  a  wrong  done  to 
him  contrary  to  the  said  law."  Mr.  Francis  AVhar- 
ton,  the  eminent  text- writer,  in  his  work  on  Negli- 
gence, Sec.  44:3,  states  the  rule  thus:  "Where  n 
statute  requires  an  act  to  l>e  done,  or  abstained 
from,  by  one  person  for  the  benefit  of  another,  then 
an  action  lies,  in  the  hitter's  favor,  against  the 
former  for  neglect  in  such  act  or  abstenance,  even 
though  the  statute  gives  no  special  remedy.  Thus, 
in  an  action  against  a  public  officer  for  neglect, 
vvherel)y  the  plaintiff  was  injured,  it  is  no  defense 
that  the  defendant  contracted  not  with  the  plaintiff, 
but  with  the  government,  the  action  being  founded 
not   on    contract,    but   on    breach    of   duty.       Even   the 
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imposition  of  a  penalty  by  the  statute  does  not  oust 
the  remedy  by  indictment  nor  a  fortiori  by  suit  for 
negligence,  unless  the  j^enalty  be  given  to  the  party 
injured   in   satisfaction   for   injury." 

Says  Mr.  Bishop,  in  his  work  on  Noncontract 
Law,  Sec.  132:  '*  Whenever  the  common  law  or  a 
statute  imposes  on  one  a  duty,  if  of  a  sort  affect- 
ing the  public  within  the  principle  of  the.  criminal 
law,  a  breach  of  it  is  indictable,  and  a  civil  action 
will  lie  in  favor  of  any  person  who  has  suffered 
especially  therefrom;  or,  if  the  matter  of  the  law 
involves  only  the  interests  of  individuals,  anyone  who 
has  received  harm  from  another's  disobedience  may 
have    his   suit   against   him   for   the   damages.'' 

This  (juestion  was  considered  in  Pauleij  v.  Steam, 
(h,,  131  New  York,  90.  In  that  case  it  appeared 
that  a  statute  of  New  York  required  that  fire  esc4i[)es 
should  l)e  provided  on  the  outside  of  all  factories 
three  or  more  stories  in  height.  The  Act  imposed 
penalties  for  a  diso])edience  of  its  provisions.  The 
defendant  failed  to  construct  fire  escapes  on  its 
))uilding  as  required  by  the  stjitute.  It  caught  fire, 
and  plaintiff,  intestate,  was  burned  to  ddath.  The 
Court  said:  ^'I  am  unable  to  aii^ree  with  the  conten- 
tion  of  appellant  that  the  sole  remedy,  under  the 
statute,  was  the  pu})lic  remedy,  which  consisted  of 
an  enforcement  of  the  i)cnalties  provided.  The  re- 
(juirement  of  fire  escapes  was  for  the  direct  and 
special  benefit  of  the  oj>eratives  in  such  factories, 
and   intended   for   their    protection,    and    the    rule    ap- 
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plies  that  when  a  statute  commands  or  prohibits  a 
thing  for  the  lienetit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing  enacted 
for  his  })enetit,  or  for  a  wrong  done  him  Contrary 
to  its  terms."  See,  also,  Willi/  v.  Malledy^  78 
New   York. 

As  another  illustration  of  the  rule,  it  has  been 
repeatedly  held  that  the  running  of  a  railroad  train 
within  city  limits,  at  a  rate  of  speed  prohibited, 
constitutes  negligence  7>^r  se^  and  gives  a  right  of 
action  to  anyone  suffering  injuries  in  consequence 
thereof.  Thompson  on  Negligence,  Vol.  1.,  page 
506,    Sec.    8. 

So  we  think  the  employment  of  this  minor,  in 
violation  of  the  provision  of  the  statute  in  question, 
was  an  act  of  negligence  on  the  part  of  the  de- 
fendant, and,  a  causal  connection  between  the  em- 
ployment and  the  injuries  sustained  by  the  boy  be- 
ing shown,  a  case  of  liability  is  made  out.  Of 
course  we  do  not  hold  that  if  the  boy  had  died  of 
organic  disease  of  the  heart,  or  from  a  stroke  of 
paralysis,  or  from  some  cause  wholly  disconnected 
with  his  efriployment,  the  company  would  have  been 
liable  in  damages,  simply  on  account  of  the  employ- 
ment in  violation  of  the  statute.  But  we  do  hold 
that  the  breach  of  the  statute  is  actionable  neerli- 
gence  whenever  it  is  shown  that  the  injuries  were 
sustained    in    consequence    of    the    employment. 

This  view  of   the  case  does  not  preclude  the  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff. 
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Says  Mr.  Bishop  in  his  work  on  Noncontract  Law, 
Sec.  140:  **It  suits  the  argument  in  many  of  the 
eases  for  the  Judges  to  look  upon  disobedience  to  a 
legal  command  as  an  act  of  negligence.  Thereupon, 
the  doctrine  of  contributory  negligence  applies  to 
the  plaintiff,  precluding  his  recovery  in  cases  within 
its    rules." 

Says  Mr.  Thompson,  Vol.  II.,  page  1175,  Sec. 
23:  ''Statutes  exacting  special  precautions  on  the 
part  of  the  owners  of  dangerous  machinery  are  gen- 
erally construed  as  not  abrogating  the  ordinary  rules 
of  contributory  negligence,  etc.  The  effect  of  such 
statutes  is  simply  to  make  the  failure  to  comply 
with  their  requirement,  negligence  per  se,  and  not  to 
excuse  negligence  in  other  persons.  Thus,  a  sta,tute 
of  Iowa  requiring  the  tumbling  rods  of  threshing 
machines  to  be  boxed,  and  providing  that  the  owners 
of  such  machines  shall  be  answerable  in  damages  to 
any  person  injured  by  a  failure  to  do  so,  does  not 
give  a  right  of  action  where  the  negligence  of  the 
party    injured   directly   contributed   to   the   injury." 

.A^ain,  it  was  held,  in  an  English  case,  that,  al- 
though a  shafting  was  unfenced,  in  violation  of  a 
statute,  yet,  if  the  plaintiff,  contrary  to  the  com- 
mands of  the  proprietor,  took  hold  of  it,  and  set 
it  in  motion,  whereby  he  was  injured,  he  could  not 
recover  damages.  Caswell  v.  Worthy  5  El.  &  Bl., 
848. 

It  is  hardly  necessary  to  add  that  contributory 
negligence   on    the    part  of    a   minor    is   to   be   meas- 
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ured  by  his  age  and  his  ability  to  discern  and  ap- 
preciate circumstances  of  danger.  He  is  not  charge- 
able with  the  same  degree  of  care  as  an  experienced 
adult,  but  is  only  required  to  exercise  such  pru- 
dence as  one  of  his  years  may  be  expected  to  pos- 
sess. 

We  think  the  charge  of  the  Court  is  objectiona- 
ble in  not  fully  explaining  to  the  jury  the  degree 
of  care  which  is  required  of  an  infant  of  tender 
years,  but  we  would  not  reverse  for  this  reason, 
since  there  was  no  request  for  additional  instructions, 
and  more  especially  because  the  assignment  of  error 
in    respect   of    this   subject   is   fatally   defective. 

We  are  also  of  opinion  that  the  request  submit- 
ted by  counsel  for  plaintiff  in  error  in  respect  of 
the  violation  of  the  statute,  was  not  strictly  accurate, 
in  that  it  assumed  that  the  employment  of  the  boy 
was  gross  negligence,  which  charge  would  have  con- 
stituted in  itself  a  basis  for  the  assessment  of  ex- 
emplary damages.  A  proper  request  would  have 
made  the  breach  of  the  statute  actionable  negligence 
or  negligence  per  ,se.  It  appears,  however,  that  .the 
Circuit  Judge,  in  refusing  the  instruction  submitted 
by  counsel,  undertook  to  give  an  exposition  of  the 
statute  which  we  hold  to  be  erroneous,  and,  for 
this  reason,  the  judgment  is  reversed,  and  the  cause 
is    remanded. 
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{Knoxville,      October    17,    1895.) 

1.  Adverse  Possession.    Boundaries  of. 

The  occupation  of  part  of  a  tract  of  land  claiming  the  whole, 
under  a  paper  title  defining'  its  boundaries,  is  effective  pos- 
session of  the  whole  tract  under  the  statutes  of  limitations. 
{Post,  pp.  468,  469.) 

Cases  cited  and  approved:  High  tower  v.  Smith,  7  Yer.,  500; 
Talbot  V.  McGavock,  1  Yer.,  262;  Stewart  v.  Harris,  9  Hum., 
715;  Smith  v.  McCall,  2  Hum.,  163;  Tilghmanu  Baird,  2  Sneed, 
196;  Norvell  v.  Gray,  1  Swan,  96;  Snoddj  v.  Kreutch,  3  Head, 
304;  Coal  Creek  Co.  v.  Ross,  12  Lea,  1. 

2.  Boundary.     WTwi  sufficient. 

The  occupation  of  part  of  a  tract  of  land  claiming  the  whole, 
under  a  deed  giving  its  boundaries  and  describing  it  as  a 
specified  tract  on  a  designated  creek,  containing  about  200 
acres,  is  effective  as  possession  of  the  whole  of  a  well-known 
tract  of  land  of  the  same  name,  conforming  in  the  main  to  the 
calls  of  such  deed,  although  it  contained  750  acres,  and  there 
is  some  doubt  as  to  the  location  of  the  beginning  corner  named 
in  the  deed,  and  attempted  surveys  of  the  land  do  not  all  cor- 
respond.    (Posti  pp.  4fi9,  470.) 


FROM    MONROE. 


Appeal   from   Chancery   Court   of    Monroe    County. 

T.     M.    JVIcCoNNELL,    Ch. 
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McCroskey   &   Peace   for    Hebard. 
Pritchard   &   SiZER   for    Scott. 
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Wilkes,  J.  This  is  an  ejectment  bill.  The 
Chancellor  refused  complainant  any  relief,  and  dis- 
missed  his   bill,   and   he   has   appealed. 

Complainant  claims  to  own  30,000  or  more  acres 
of  mountain  lands  in  the  seventeenth  and  twentieth 
districts  of  Monroe  County,  in  the  Ocoee  land 
district.  His  contention  is,  that  defendants,  Williams 
and  wife,  claim  a  portion  of  the  same  on  the  north- 
west side  of  the  body  of  land,  on  the  waters  of 
Little  Citico  Creek;  that  they  have  sold  the  timber 
on  it,  and  it  is  being  removed  to  their  injury.  An 
injunction  was  asked  and  obtained  to  stay  waste 
during  the  pendency  of  the  suit,  and  the  prayer  is 
that  the  titles  be  passed  upon,  and  the  rights  of 
the   parties   adjudged,    and   for   general   relief. 

The  defendants  claim  that  they  own,  and  are  in 
possession  of,  a]K)ut  750  acres  embraced  in  the  com- 
plainant's lK)undaries,  known  as  the  Salt  Springs 
tract;  that  the}'  hold  under  a  warranty  deed,  and 
that  the  land  is  granted  land,  and  they  have  been 
in  fK)ssession  for  more  than  seven  years.  It  appears 
that  complainant's  have  the  better  title  to  the  land, 
tracing  it  back  to  the  State,  and  that  their  title 
covers  the  area  claimed  by  defendants.  Defendants  ' 
have  been  in  possession  for  fifteen  years  or  more, 
under  a  deed  purporting  to  convey  a  fee,  but  they 
make   no   attempt  to  deraign   their   title   to   the   State. 
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They  have  about  forty  acres  inclosed,  and  complain- 
a^its  concede^  that,  *as  to  that,  defendants  can  hold 
under  the  statute  of  limitations.  Defendants,  how- 
ever, claim  that  by  virtue  of  their  possession  they 
can  claim  to  the  extent  of  the  boundaries  in  their 
deed  or  paper  title.  Inasmuch  as  complainants, 
while  they  show  title  to  the  land,  do  not  show  any 
possession  on  the  disputed  portion,  the  contention  of 
the  defendants  is  correct,  if  there  be  nothing  else 
in  the  way.  Ilightower  v.  Smithy  7  Yer.,  500; 
Talhot  v.  McGavocJi'^y  1  Yer.,  262;  Stewart  v.  Harris j 
9  Hum.,  715;  Smith  v.  McCalVs  Heirs^  2  Hum., 
163;  Tilghman  v.  Jiatrd^  2  Sneed,  196;  Norvell  v. 
Gray^  1  Swan,  96;  Snoddij  v.  Kreutch^  8  Head, 
304;     Coal    Creek    Co,    v.    Boss^    12   Lea,    1.  ' 

Complainants,    however,    insist   that    the    boundaries 
in   defendants'    title    are    indefinite    and    uncertain,    so 
much   so    as    to    make    the    conveyance    and    holding 
void,     inasmuch    as    it    is    impossible,   from    the    deed, 
to   locate  the  lands.       And  this  is    the  only   real  con- 
troversy  in   the   cause.       The   boundaries,   as   given  in  r^ 
the   deed,    are   to    begin   at    a    yellow    pine   on   Jonas 
Linn's  line;    thence  east  three-fourths  of  a  mile,   with 
said   line,    to  a   stake;    thence  southeast  to  the  top  of 
Blue   Mountain,    so   as   to  include   all  the    ' '  tendible ' ' 
land;    thence*  with   said    ridge    around   to    the    begin-  1;!^ 
ning,    containing   about   200   acres,    and   known   as  the                 ,pi 
Salt   Springs   tract   on   Citico   Creek. 

It   is   shown  that  several  attempts  have  been  made  ;;1 

to   survey   the    land,    but    the    surveys   do   not    in   all 
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respects  correspond,  and  there  is  some  question  as 
to  the  beginning  corner.  It  is  also  shown  that  it 
is  impracticable  to  locate  the  Linn  line,  and  it  ap- 
pears that  such  line  was  fixed  by  agreement  between 
Linn  and  the  owner  of  the  premises  in  dispute  some 
time  after  the  conveyance  was  made  under  which 
defendants   claim,    and   was   a   conditional    line. 

It  appears,  however,  from  the  great  weight  of 
evidence  in  the  case,  that  the  land  in  dispute  is  a 
noted  •  tract,  known  as  the  Salt  Springs  tract,  but  it 
contains  some  750  acres  of  land,  instead  of  about 
200,  as  defendant's  title  papers  show.  It  is  a  cove 
in  the  mountains,  and  the  ridge  conforms  in  the 
main  to  the  calls  of  defendants'  deed,  and  form 
natural   boundaries,   including  the   land  in  controversy. 

Taking  the  maps  and  reports  of  the  surveyors 
and  comparing  them  with  the  calls  in  the  deed,  and 
with  these  natural  boundaries  and  objects,  we  are  of 
opinion  the  location  of  the  land  and  lines  is  shown 
with  reasonable  certainty,  and,  when  coupled  with 
adverse  possession  for  more  than  seven  years,  is 
sufficient  to  vest  the  defendants  with  a  possessory 
right   which   complainants   cannot   disturb.^ 

We  are  of  opinion,  therefore,  that  there  is  no 
error  in  the  decree  of  the  Chancellor,  and  it  is 
affirmed,    with   costs. 
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Allgood  V.  State. 

{Knoxville,     October    19,    1895.) 

Malicious  Mischief.     Prisoner's  injury  of  county  jail. 

A  prisoner  confined  in  a  cage  attached  to  a  county  jail,  who  makes 
an  aperture  in  the  walls  of  the  cage,  even  for  the  purpose  of 
effecting  his  escape,  is  guilty,  under  §  5403,  subsec.  1,  declaring 
it  a  misdemeanor  to  wantonly  injure  any  building  or  fixture 
attached  thereto  belonging  to  the  State,  or  any  county,  city, 
town,  or  to  another  person. 

Code  construed:  J  5403  (M.  &  V.);  §  4652  (T.  &  S.). 


FROM     MONROE. 


Appeal  in  error  from  Circuit  Court  of  Monroe 
Couqty.       James  G.  Parks,  Judge. 

Hunt   &   Harrison   for   Allgood. 

Attorney-general   Pickle   for   State. 

Caldwell,  J.  James  Allgood  was  indicted  on 
two  counts  for  wantonly  injuring,  defacing,  and  dis- 
figuring the  jail  house  and  a  cage  in  and  attached 
to  the  jail  house  of  Monroe  County.  The  jury  try- 
ing   the    case    returned   a   verdict   of    guilty,    and   the 
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trial  Judge  fined  the  defendant  ten  dollars.  The 
case  is  in  this  Court  on  an  appeal  in  the  nature  of 
a    writ   of   error. 

Briefly  stated,  the  facts  in  the  case  are,  that 
James  Allgood  was  confined  in  a  cage,  which  was 
attached  to  and  was  a  fixture  in  the  county  jail 
house  of  Monroe  County,  at  the  time  of  the  offense 
charged  in  the  indictment;  that,  while  so  confined, 
for  another  offense,  he  obtained  a  large  iron  hinge 
from  prisoners  confined  in  an  adjoining  cage,  and 
with  it  '*  pounded  and  heat  upon  one  of  the  outer 
walls  of  his  cage  until  he  made  a  hole  or  aperture 
about  one  and  one-half  inches  wide  and  about  four 
inches  long  in  said  wall  of  said  cage,"  and  that  he 
did  this  within  one  year  before  the  finding  of  the 
indictment   in    this    case. 

These  facts  make  out  the  offense  for  which  the 
defendant  was  indicted,*  and  of  which  he  was  con- 
victed. The  fact  that  he  was  a  prisoner  and  con- 
fined in  one  of  the  cages  of  the  jail,  can  make  no 
difference.  The  statute  is  no  resjiecter  of  persons? 
but  applies  to  all  alike.  Its  language  is  as  follows: 
''It  is  declared  to  be  a  misdemeanor  (1)  to  wan- 
tonly injure,  deface,  or  disfigure  any  building  or 
fixture  attached  thereto,  or  the  inclosure  thereof,  be- 
longing to  the  State,  or  any  county,  city,  town,  or 
to  another  jierson."  Code  (M.  &  V.),  §5403,  Sub- 
sec.    1 . 

This  declaration  is  very  general  and  comprehen- 
sive.      It    includes    all    and    excludes    none    who    may 
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do  the  things  condemned.  The  offense  is  the  same 
whether  those  things,  or  any  of  them,  be  done  by 
one  person  or  another,  and  whether  done  from  within 
or   without   the   building,    fixture,    or   inclosure. 

The  trial  Judge  properly  instructed  the  jury,  as 
follows:  '*If  you  find,  from  the  proof,  that  .  .  . 
the  defendant  wantonly  defaced,  injured,  or,  disfigured 
the  jail  of  this  county,  or  the  cage  therein,  he 
would   be    omiltv   of   a   misdemeanor." 

The  facts  hereinbefore  narrated  demonstrate  that 
the  defendant  acted  wantonly;  that  his  conduct  was 
unrestrained,  reckless,  regardless  of  the  county's  right 
to  have  and  keep  its  jail  house,  and  the  particular 
cage  therein,  in  good  condition  and  repair.  What 
he  did  was  wrongful  and  in  utter  disregard  of  the 
owner's  rights  in  the  property  injured,  and  that  is 
equally  true,  whether  his  purpose  was  to  escape 
from    prison    or    only   to    impair   the    jail   house    and 
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Atkins  v.  State. 

(KnoxviUe,     October  26,   1895.) 

1.  Gaming.     The '' tsix  wheeW 

The  **8ix  wheel"  is  a  gaming  device.     (Pcwrt,  pp.  475,  476.) 

2.  Same.     License. 

An  unauthorized  license  affords  no  protection  to  one  who  partic- 
ipates in  unlawful  gaming.     {Post,  p.  476.) 

Cases  cited  and  approved:  Palmer  v.  State,  88  Tenn.,  553;  Brown 
V.  State,  88  Tenn.,  566. 

3.  Same.     Employe  yuilty. 

One  who  operates  a  gambling  contrivance  for  another,  for  wages, 
is  guilty  of  gaming.     {PosU  p.  ^76.) 

Code  construed:    H  5688,  5689  (M.  &  V.);  J}  4870,  4871  (T.  &  S.). 

Cases  cited  and  approved:  Hewlett  v.  State,  5  Yer.,  145;  Smith  v. 
State,  5  Hum.,  164;  State  v.  Keith,  3  Leg.  Rep.,  228;  McGowan 
V.  State,  9  Yer.,  185;  Fugate  v.  State,  2  Hum.,  398;  Eubanks  t\ 
State,  3  Heis.,  488;  State  v.  Caswell,  2  Hum.,  400. 

4.  Same.     Oood  faith  no  defense. 

That  one  believes  he  has  a  lawful  right  to  operate  a  gambling 
contrivance  is  no  defense  for  violation  of  the  laws  against 
gaming.     {Posty  pp.  478,  479.) 

5.  Chimin  A  I.  Law.     Ignorance  of  law. 

Ignorance  of  law  is  no  excuse  for  its  violation.    (Post,  pj).  478,  479.) 

6.  Same.    RelatioTis  not  recognized. 

The  relations  of  principal  and  agent,  employer  and  employe,  are 
not  recognized  in  the  criminal  law.  No  man  can  authorize 
another  to  do  what  he  may  not  lawfully  do  himself.  If  the 
attempt  to  confer  such  unlawful  authority  be  made,  and  the 
unlawful  act  be  done,  both  are  guilty.     {Post,  pp.  476,  477.) 
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7.  Same.     All  principals  in  misdemeanors. 

In  misdemeanors  all  participants  are  principals.     (Post.  pp.  476, 
477.) 

Cases  cited  and  approved:   State  v.  Smith,  2  Yer.,  273;  Curlin  v. 
State,  4  Yer.,  144;  State  v.  Caswell,  2  Hum.,  400. 


FROM    KNOX. 


Appeal  in  error  from  the  Criminal  Court  of  ICnox 
County.     T.  A.  R.  Nelson,  Judge. 

Horace   Foster   for   Martin. 

Attorney-general   Pickle    for   State. 

Caldwell,  J.  Martin  Atkins  was  presented,  tried, 
and  convicted,  in  the  Criminal  Court  of  Knox  County, 
for  unlawful  gaming.  The  presiding  Judge  fined  him 
$2.50,    and   he   appealed   in   error. 

On  the  trial  below  it  was  unmistakably  shown  that 
the  plaintiff  in  error  had  been  engaged,  for  some 
time,  in  the  operation  of  a  gaming  device,  known  as 
'^a  six  wheel."  Testifying  in  his  own  behalf,  he  said: 
"I  was  working  for  T.  M.  Smart.  He  gave  me 
$2.00  a  day  to  run  his  wheel  for  him.  He  had  a 
license  to  run  a  six  wheel.  This  was  a  six  wheel. 
.  .  .  Smart  made  his  living  by  running  this  wheel. 
The  numbers  were  from  one  to  six.  If  you  put  a 
dollar  down  on  the  two,  and  if  it  stopped  on  that 
number,    you   would   get   $4.00;    if   not,  the   man  that 
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run  the  wheel  would  get  the  dollar.  I  was  only 
employed  by  the  day  and  had  no  interest  in  the 
business.'" 

These  facts  make  a  clear  case  of  guilt  on  the 
[)ai*t  of  the  plaintiff  in  error.  That  the  wheel  was 
a  gambling  contrivance,  and  those  participating  in 
the  games  thereon  were  guilty  of  unlaw^ful  gaming 
is  beyond  question.  The  license  which  Smart  is 
said  to  have  had,  was  not  produced,  and,  if  it  had 
lieen,  it  would  have  afforded  no  protection  to  any- 
one, because  there  is  no  law  authorizing  the  grant 
of  such  license,  and  unauthorized  license  is  the  same 
as  no  license  at  all.  Palmer  v.  State^  88  Tenn., 
553;     livown    v.    State,    88    Tenn.,    566. 

Smart,  the  owner  of  '^the  business,''  and  his 
patrons  were  undoubtedly  guilty  of  unlawful  gaming 
every  time  the  wheel  was  o|)erated  for  money  or 
other  thing  of  value,  and  the  plaintiff  in  error,  who 
operated  it,  was  as  certainly  guilty  of  the  same 
offense  in  each  instance,  though  he  ^^had  no  interest 
in  the  business"  as  owner,  and  was  only  employed 
by   the   day   at   fixed   wages. 

The  relations  of  principal  and  agent,  employer 
and  employe,  are  not  recognized  in  the  criminal  law. 
By  that  law  every  man  nmst  stand  for  himself. 
No  man  can  authorize  another  to  do  what  he  may 
not  lawfully  do  himself.  If  the  attempt  to  confer 
such  authority  be  made,  and  the  unlawful  act  be 
done,  both  are  guilty.  In  felonies  all  unlawful 
participants    are    either    principals    or    accessories;    in 
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misdemeanors  they  are  all  principals,  and  equally 
guilty.  State  v.  Smith,  2  Yer.,  272;  Cui'lin  v. 
State,  4  Yer.,  144;  State  v.  CamveU,  2  Hum.,  400; 
1   Bishop   on   Criminal   Law,    Sees.    594,    627. 

'*If  any  person  play  at  any  game  of  hazard  or 
address  for  money  or  other  valuable  thing,  or  make 
any  bet  or  wager  for  money  or  other  valuable 
thing,  he  is  guilty  of  a  misdemeanor."  Code  (M. 
&  v.),    §  5688. 

And  again,  ''If  any  person  encourage  or  pro- 
mote, aid  or  assist,  the  playing  of  any  game,  or 
the  making  of  any  bet  or  wager,  for  money  or 
other  valuable  thing,  or  keep  or  exhibit  any  gaming 
table  or  device  for  gaming,  he  is  also  guilty  of  a 
misdemeanor."     /J.,    §  5689. 

The  plaintiff  in  error  is  guilty  under  both  of 
these  provisions.  By  standing  for  and  representing 
one  side  of  each  game  upon  the  wheel,  he  became 
guilty  under  the  former  provision,  and  by  operating 
the  wheel  he  became  guilty  in  each  instance  under 
the   latter   provision. 

A  person,  who,  without  betting  himself,  plays  cards 
with  others  whom  he  knows  to  be  betting  something 
of  value,  is  guilty  of  encouraging  and  promoting  the 
oflfense  of  gaming.  ILnclett  v.  State,  5  Yer.,  145. 
In  that  case  Judge  Peck,  speaking  for  this  Court, 
said:  ''He  who  plays  is  self -tempted  into  the  de- 
bauch, and,  if  innocent  of  the  betting,  it  is  still  a 
crime  if  countenance  be  given  to  such  as  may."  5 
Yer.,    152. 
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In  iSntfth  V.  The  Stitf^^  5  Hum.,  164,  it  was  de- 
cided that  Smith,  who  engaged  in  ^'pitching  dollars'*' 
without  betting  himself,  but  with  knowledge  that 
others  were  l^etting  on  the  game,  was  indictable  and 
punishable  for  gaming.  The  Court,  in  the  latter  case, 
after  approving  the  principle  announced  in  HowIett*s 
case,  Hupra^  said:  "If  a  party  plays  at  a  game  upon 
which  he  knows  others  are  betting,  he  becomes  there- 
by a  guilty  participator  in  the  gaming,  although  he 
may  not  bet  himself.'*'  5  Hum.,  165.  See,  also.  The 
State  V.  AWM,  3  Leg.,  R.,  228;  McCnnran  v.  Tlie 
State^  9  Yer.,  185,  and  Fugate  v.  The  State,  2 
Hum.,    398. 

In  the  case  of  EaJpanJc^i  v.  The  State,  3  Heis., 
488,  a  mere  clerk,  who  sold  prize  candy  packages 
for  his  employer,  was  held  to  \ye  guilty  of  gaming; 
and  in  Caswell's  case,  previously  cited  herein,  the 
Court,  referring  to  the  alleged  relation  of  employer 
and  employee  in  unlawful  tippling,  said:  "In  minor 
offenses,  aiders  and  abettors  are  principals;  therefore, 
if  one  procure  the  spirits  for  the  purix)se  of  retail- 
ing, and  hire  another  to  attend  to  the  bar  as  his 
servant,  and  he  retails,  both  are  guilty."  2  Hum., 
400.  To  same  effect  are  numerous  cases  mentioned 
in   vSec.    627,    Vol.    I.,    of   Bishop's   Crim.    Law. 

It  can  be  of  no  avail  to  the  plaintiff  in  error, 
upon  the  question  of  guilt,  that  he  thought  he  had 
a  lawful  right  to  operate  the  wheel  for  Smart. 
Ignorance    of     law   is     no     excuse    for    its    violation. 
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There   is   no  doubt,   however,  that  some  allowance  was 
made   for   his   professed    good    faith,    when   the   Court 
came    to    consider    the    measure    of    punishment,    and 
fined    him    only    $2.50. 
Affirmed. 
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Allen  v,  Dayton  Hotel  Co. 

i^KnoxvUle.     November    1,    1895.) 

1.  Fraudulknt  Convkvaxce.     Mort{mgc  by  corporatlijn  Ut  secure 

notes  of  lift  directors. 

A  trust-deed  executed  by  a  corporation  is  not  fraudulent  because 
some  of  the  notes  secured  thereby  were  executed  indiTidually 
by  directors  of  the  corporation  who  participated  in  the  author- 
ization of  such  deed,  where  such  notes  were  g'iven  for  a  corpo- 
rate indebtedness  to  evade  a  provision  in  the  charter  of  the 
bank  which  loaned  the  money,  prohibiting  it  from  making-  a 
loan  to  any  one  person  beyond  a  specified  amount.  (Post,  pp. 
481-484.) 

2.  Chancery  Pleading  and  Practice.     DUmiissal  of  hill  not  per- 

muted-^ when. 

A  creditor  who  seeks  to  set  aside  a  trust-deed  and  sale  there- 
under as  fraudulent,  and  also  attacks  the  validity  of  a  tax  title 
under  which  the  purchaser  at  the  sale  under  the  trust-deed 
also  claims  title,  cannot,  on  the  hearing*,  dismiss  his  bill  so  far 
as  the  tax  title  is  concerned,  so  as  to  throw  the  burden  of 
proving  its  validity  on  defendant.     {Post,  pp.  487-489.) 

3.  BiRDEN  OF  Proof.     To  show  inixtlldity  of  tax  title. 

Where  the  complainant  attacks  and  the  defendant  asserts  the 
validity  of  a  tax  title  in  their  pleadings,  the  burden  is  upon 
complainant  to  prove  its  invalidity.     {Post,  pp.  487,  488.) 

4.  Tax  Sale.     Mortgagee  rruiy  purcluiHC  (it,  when. 

A  mortgagee  out  of  possession  may  make  a  valid  purchase  of  the 
land  at  a  sale  for  taxes.     {Post,  pp.  489-491. ) 

Cases  cited  and  distinguished:  Krien  x\  Marsh,  1  Tenn.  Ch.,  630; 
Watson  n.  Ryan,  3  Tenn.  Ch.,  46;  Boyd  v.  Allen,  15  Lea,  91. 

.5.  Question  Discussed  and  Reserved. 

Whether  a  deed  of  trust  authorized  by  a  majority  of  the  board  of 
directors  at  a  special  meeting  is  valid  where  one  of  the  direct- 
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ors  was  not  present  or  notified  of  the  meeting,  and  whetl^er  a 
purchaser  at  a  sale  thereunder  acquires  title  to  the  mortgaged 
property.     {Post,  pp.  484-488.) 

Cases  cited:  37  Am.  Dec,  20;  55  Id.,  216;  46  Id.,  746;  18  S.  W.  R., 
759.  ^ 


FROM    RHEA. 


V   1 


'  ^-^r. 


<>.j 


Appeal  from  the  Chancery  Coiirt  of   Rhea  County. 

T.     M.     McCONNELL,     Ch. 

BuRKETT,  Miller  &  Mansfield  and  J.  B.  Swaf- 
FORD   for   Allen. 

Shepherd  &  Frierson  and  Al.  P.  Haggard  for 
First   National   Bank. 

McAlister,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Rhea  County  by  T.  A.  Allen  and 
A.  C.  Broyles,  who  are  creditors  of  the  Dayton 
Hotel  Company,  to  set  aside  an  alleged  fraudulent 
trust-deed  and  to  subject  the  property  therein  con- 
veyed to  the  payment  of  complainants'  debts.  The 
record  discloses  that  the  Dayton  Hotel  Company 
was  largely  indebted  to  the  First  National  Bank  of 
Dayton  for  money  loaned,  and,  on  the  thirteenth 
of  April,  1892,  the  hotel  company  executed  a  deed 
of  trust  to  A.  J.  King  to  secure  its  indebtedness 
to  the  Dayton  Bank.  The  trust-deed  conveyed  two 
lots   in    the    town  of   Dayton,    upon    which    was    situ- 
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ated  a  valuable  hotel,  and  it  included  also  the 
j>ersonaI  pro[)erty  contained  in  said  building.  There 
was  a  foreclosure  of  this  deed  of  trust  on  the 
twelfth  of  September,  1893,  when  the  hotel  prop- 
erty was  bid  in  by  the  bank  at  the  sum  of  $5,- 
000.  The  bank,  immediately  after  the  sale,  sur- 
rendered to  the  hotel  company  all  notes  held  against 
it  and  against  its  president  and  general  manager, 
amounting  to  something  over  $12,000.  It  should 
be  remarked  that  the  hotel  company  was  insolvent, 
and  the  assets  conveyed  and  purchased  by  the  bank 
at  the  foreclosure  sale  embraced  its  entire  property. 
As  already  indicated,  this  bill  was  filed  to  set  aside 
this  trust-deed  and  the  sale  thereunder,  and  to  sub- 
ject the  property  to  the  payment  of  complainant's 
debte.  The  bank  claimed  title  to  the  property  not 
only  under  the  trust  sale,  but  also  under  a  tj^x 
deed  acfjuired'  by  it  at  a  chancery  sale  for  delin- 
quent State  and  county  taxes.  The  Chancellor,  on 
linal  hearing,  denied  complainants  any  relief,  and 
dismissed  the  bill.  Complainants  appealed,  and  have 
assigned    errors. 

The  Dayton  Hotel  Company  was  chartered  May 
13,  181)1,  under  the  general  incorporating  laws  of 
the  State.  The  incprj)orators  were  W.  G.  Allen, 
J.  G.  Allen,  R.  L.  Allen,  X.  O.  Allen,  and  T. 
A.  Allen,  who  also  constituted  the  board  of  directors, 
and  tinallv  became  the  only  stockholders  in  said 
company.  It  is  insisted  that  said  trust-deed  was 
fraudulent,    and   the   product  of   a   collusive   agreement 
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on  the  part  of  the  bank  and  a  portion  of  the  di- 
rectors of  the  hotel  company.  It  is  charged  that 
two  of  the  directors  who  participated  in  the  meet- 
ing that  authorized  the  trust-deed  were  directly  in- 
terested, personally  and  financially,  in  the  convey- 
ance. 

We  are  satisfied,  upon  an  examination  of  this 
record,  that  N.  O.  Allen  and  R.  L.  Allen  were 
not  interested  in  this  trust  convej^'ance  otherwise  than 
as  officers  and  stockholders  of  the  Dayton  Hotel 
Company,  and  that  the  charge  of  a  fraudulent  and 
collusive  agreement  between  these  two  directors  and 
the  officers  of  the  bank  is  without  foundation  in 
fact.  This  charge  is  mainly  based  ui)on  the  bare 
fact  that  two  of  the  notes  secured  bv  this  deed  of 
'trust,  each  for  the  sum  of  $2,661,  were  executed 
by  N.  O.  Allen  and  R.  L.  Allen  individually,  but 
this  fact  is  fully  explained  in  the  record.  This  in- 
debtedness was  in  reality  the  indebtedness  of  the 
Dayton  Hotel  Company,  and  not  the  indebtedness  of 
these  gentlemen  individually.  The  entire  indebted- 
ness  of  the  Dayton  Hotel  Company  to  the  ])ank 
aggregated  a))out  $13,000,  while  the  capital  stock  of 
this  bank  was  $50,000.  Its  charter  prohibited  it 
from  making  loans  to  any  one  individual  or  corpo- 
ration to  an  amount  exceeding  one-tenth  of  its 
capital  stock.  In  order  to  obviate  this  difficulty, 
and  after  the  indebtedness  had  been  incurred,  the 
Dayton  Hotel  Company  executed  its  note  to  the 
bank   for   the   sum    of   five   thousand   ($5,000)    dollars. 
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and  for  the  residue  notes  were  executed  bv  the  in- 
dividual  stockhohlerH,  secured  by  [)ledges  of  their 
stock  in  the  hotel  company.  It  was  in  this  way 
the  individual  notes  of  R.  O.  and  R.  L.  Allen  came 
to  be  executed,  and  while  the  transaction  may  have 
been  an  evasion  of  the  law  on  the  part  of  the 
bank,  it  is  a  matter  that  in  nowise  affects  the 
merits   of   the   present   controversy. 

The  next  assignment  of  error  is  that  the  deed  of 
trust  ex^uted  by  the  hotel  company  for  the  benefit 
of  the  bank  was  void,  for  the  reason  that  T.  A. 
Allen,  one  of  the  complainants,  and  a  director  in 
the  hotel  company,  was  not  notified  of  the  meet- 
ing at  which  said  trust  conveyance  was  authorized. 
It  is  conceded  that  only  four  '  of  the  directors 
were  present  at  this  special  meeting,  and  that  com- 
plainant was  not  notified  or  represented.  Counsel 
for  complainant  cite  the  case  of  Bayik  of  Little  Ii(wk 
V.  McCarthy,  18  S.  W.  R.,  759,  in  which  it  was 
held  that  a  mortgage  authorized  at  a  director's  meet- 
ing, at  which  four  were  present,  and  the  other  re- 
ceived   no   notice,    is   illegal. 

Says  Mr.  Thompson  in  his  Commentaries  on  Corpo- 
rations, Vol.  III.,  Sec.  3932,  viz.:  **The  cases  that  hold 
that  a  majority  of  a  definite  body  being  assembled,  a 
majority  of  those  assembled  may  act,  imply  that  the 
quorum  is  regularly  assembled,  either  in  regular  or 
stated  meeting,  or  else  upon  due  notice. 
The  settled  law  is  said  to  be,  in  case  of  a  definite 
body    like    a    board    of     bank    directors,    a     majority 
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must  be  present  at  a  regular  meeting,  or  at  a  special 
meeting  notified  according  to  by-law,  if  there  be  any, 
or  otherwise  reasonably  notified  to  all  the  members 
(excepting,  perhaps,  cases  of  absence  at  a  distjince), 
without  .fraud   or   attempt   at   surprise." 

Agaili  the  same  author  says,  at  Sec.  3936,  viz. : 
* '  The  circumstances  under  which  notice  of  corporate 
meetings  must  be  given,  in  order  that  the  action 
taken  thereat  •  should  l>e  valid,  have  been  already  con- 
sidered, with  the  conclusion  that  where  the  meeting 
is  a  stated  one,  the  time  and  place  of  which  is  fixed 
by  some  by-law  or  regulation,  no  notice  of  it  is 
necessary,  but  that  where  it  is  a  special  or  called 
meeting,  all  the  members  must  be  notified  of  it." 
The  same  author,  at  Sec.  706-7,  says,  viz.:  ''In  the 
line  of  authority  establishing  the  foregoing  principles 
no  break  has  been  discovered.  .  .  .  The  reason 
is,  that  each  member  has  the  right  of  consultation 
with  the  others,  and  that  the  minority  have  the  right 
to  be  heard."  Dhpatch  Lln^  v.  Bellmmj  Mfg.  Co,^ 
37  Am.  Dec,  20;  Edgerly  v.  Emerson^  65  Am.  Dec, 
216;  Sargent  v.  Webster,  13  Metcalf  (Mass.),  497 
(S.    C,    46   Am.    Dec,    746). 

Says  Mr.  Beach,  in  his  work  on  Private  Corpo- 
rations, Vol.  I.,  Sec.  279,  viz.:  ''An  opportunity 
to  deliberate,  and,  if  possible,  to  convince  their  fel- 
lows, is  the  right  of  the  minority,  of  which  they 
cannot  be  deprived  by  the  arbitrary  will  of  the  ma- 
jority. Accordingly,  notice  of  the  time,  place,  and 
purpose   of    all    special    meetings,    whether    of    stock- 
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holders  or  directors,  is  essential  to  the  validity  of 
anv  deliberative  action  taken  thereat.  But,  in  re- 
8|)ect  of  notice,  a  manifest  distinction  exists  l>etween 
the  general  stated  meetings  of  a  corporation  and  its 
si)ecial  meetings.  .  .  .  Where  the  meeting  is 
stated  and  general,  no  notice  is  recjuired,  either  of 
the  time  or  place  of  holding  the  meeting,  or  of  the 
business   to   })e   transacted,"'    etc. 

Savs  Mr.  Morawetz,  in  his  work  on  Private  Cbr- 
porations,  Vol.  I.,  Sec.  531,  viz.:  '^ Notice  of  the 
meetings  of  directors  of  a  coriK)ration  must  be  given 
in  the  same  manner  as  notice  of  the  meetings  of 
shareholders.  The  notice  must  distinctly  fix  the  time 
and  place  of  meeting,  and  the  notice  must  be  given 
in  time  to  enable  the  jKjrson  notified  to  reach  the 
place   of   meeting   in    the   customary   manner." 

Again,  the-  same  author,  at  Sec.  532,  says:  "It 
has  l>een  held  that,  if  a  quorum  of  the  directors  of 
a  corjwration  meet  and  unite  in  any  determination, 
the  company  is  bound  thereb}',  whether  the  other 
directors  were  notified  or  not.  But  this  view  is 
certainly  not  correct.  The  shareholders  in  a  corpo- 
ration are  entitled  not  only  to  the  votes  of  the  di- 
rectors, l)ut  also  to  their  influence  and  argument  in 
the  discussion  which  leads  to  the  passage  of  their 
resolutions.  While  it  may  not  bo  the  duty  of  every 
director  to  be  present  at  every  meeting  of  the  board, 
yet  it  is  certainly  the  ink3ntion  of  the  shareholders 
that  every  director  shall  have  a  right  to  be  present  at 
eveiiy   meeting,    in    order    to    accjuire   full    information 
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concerning  the  affairs  of  the  corporation,  and  to  give 
the  other  directors  the  benefit  of  his  judgment  and 
advice.  If  meetings  could  be  held  by  a  bare  quo- 
rum, without  notifying  the  other  directors,  the  majority 
might  virtually  exclude  the  minority  from  all  par- 
ticipation in  the  management  of  the  company.  If  it 
appears  that  the  meeting  of  directors  was  attended 
by  a  quorum,  it  will  be  presumed,  in  the  absence 
of  proof  .to  the  contrary,  that  due  notice  of  the 
meeting  was  given  to  all  the  directors,  and  that  all 
necessary  formalities  have  been  complied  with.''  See, 
also,    Sees.    479    and   481. 

Mr.  Cook,  however,  in  his  work  on  Stock  and 
Stockholders,  Vol.  I.,  Sec.  713,  says:  "There  has 
been  some  controversv  and  doubt  as  to  the  neces- 
sity  of  giving  notice  of  directors'  meetings.  Many 
cases  apply  to  directors'  meetings  the  same  rules 
that  apply  to  stockholders'  meetings.  Other  cases 
hold  that  less  formality  and  strictness  is  required  in 
calling  a  directors'  meeting.  Probably  the  former 
rule  is  safer,  although  the  latter  rule  will  ulti- 
mately prevail.  The  law  is  inclined  to  tolerate 
more  freedom  in  the  notice,  calling,  and  hold- 
ing of  directors'  meetings,  inasmuch  as  the  meetings 
are  more  frequent,  absences  more  common,  the  acts 
less  fundamental,  and  ratification  by  acting  on  the 
contracts  more    certain   and   easy." 

The  precise  question  arising  upon  this  record  is, 
whether  a  deed  of   trust   authorized  to  be  made  by  a 
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esj^ecially  called,  is  a  valid  conveyance  of  the  corporate 
proi)erty  where  it  appears  that  one  of  the  directors 
was  not  present  and  had  no  notice  of  the  meeting, 
and  whether,  on  this  account,  property  purchased  or 
hid  in  by  the  Ijeneliciary,  at  the  foreclosure  sale,  may 
l)e  subjected,  by  other  creditors,  to  the  payment  of 
their  debts.  We  are  compelled  to  pretermit  the  de- 
cision of  this  question,  since  we  find,  upon  an  exami- 
nation of  the  record,  that  the  title  of  the  bank  to  the 
])ro])erty  in  (|uestion  must  be  maintained  upon  another 
jrround.  The  bill  in  this  case  not  only  seeks  to  set 
aside  the  trust-deed,  for  the  reasons  already  stated, 
but  it  also  attacks  the  validity  of  certain  tax  titles 
which  the  bank  had  acquired  to  this  proi)erty  under 
sales  authorized  by  the  Chancery  Court.  These  tax 
titles  are  assaulted  ufwn  the  ground  that  the  Dayton 
Hotel  Company,  the  tax  debtor,  was  not  served  with 
process   in   the   tax   proceedings. 

The  defendant  bank,  in  its  answer,  admitted  the 
existence  of  the  tax  titles,  and  averred  that  the  pro- 
ceedings under  which  they  were  ac(|uired  were  in  all 
respects  regular,  and  it  relied  upon  said  tax  deeds 
as  an  independent  title  to  the  property.  No  proof 
whatever  was  taken  on  this  point  by  either  side, 
and,  the  burden  of  making  such  proof  devolving 
uiK)n  complainant,  the  validity  of  the  tax  titles  was 
left   as   established   f&ct   upon   the   record. 

Confronted  with  this  difficultv,  counsel  for  com- 
plainants,  in  his  concluding  argument,  moved  to  dis- 
miss   his    bill,    so   far    as    it    sought    to    impeach   the 
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validity  of  the  tax  titles,  and  thus  eliminate  this 
issue  entirely  from  the  case.  The  Chancellor  very 
properly   overruled    the   motion. 

The  complainant  having  tendered  this  issue,  it 
was  incumbent  upon  him  to  prove  it,  and  he  could 
not,  by  withdrawing  it,  defeat  the  defense  of  inde- 
pendent title.  The  defendant,  as  the  pleadings  were 
formulated,  .was  not  called  upon  to  offer  any  evi- 
dence in  respect  of  the  validity  of  its  tax  title  until 
it  was  impeached  by  evidence  on  the  part  of  com- 
plainant. But  for  the  initiative  assumed  by  com- 
plainant in  his  bill,  the  defense  of  an  independent 
tax  title,  and  the  regularitj^  of  the  proceedings  under 
which  it  was  held,  must  *  necessarily  come  from  the 
defendant.  To  permit  complainant,  after  the  testi- 
mony is  closed,  to  dismiss  his  bill  so  far  as  the 
tax  titles  were  concerned,  would  result  in  the 
defendant  being  entrapped  by  delusive  pleadings. 
Counsel  for  complainants,  however,  insists  that  de- 
fendant bank  cannot  rely  upon  its  tax  title  to  defeat 
the  claim  of  complainant,  and  likens  the  attitude  of 
the  bank  to  that  of  a  mortgagee  in  possession  who 
has  purchased  the  land  at  a  tax  sale.  It  is  well 
settled  that  a  person  who  is  in  possession  of  land 
claiming  title  when  the  taxes  accrue,  or  who  occu- 
pies such  a  fiduciary  relation  as  to  make  it  his 
duty  to  pay  the  taxes,  can  acquire  no  additional 
title  by  purchasing  the  land  at  a  tax  sale.  Black- 
well  on  Tax  Titles,  399,  400;  Brie?i  v.  Marsh,  1 
Tenn.    Ch.,    630;     Watsmi  v.    ^y«?^,    3  Tenn.    Ch.,    46; 
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Bof/(I  V.  Alien ^  15  I^a,  91.  When  the  payment 
of  the  taxes  is  a  duty  on  the  part  of  the  mort- 
gagee, he  is  like  a  trustee,  and  cannot  affect  the 
rights  of  the  mortgagor  ])y  purchasing  the  property 
at  a  sale  for  such  taxes.  Such  is  .  his  j)osition 
when  he  has  taken  jX)S8ession  of  the  premises  for 
the  i)ur{)ose  of  foreclosing  his  mortgage.  He  ma3' 
pay  the  taxes  and  add  the  amount  to  the  debt 
secured  by  the  mortgage,  but  he  cannot  acquire  an 
adverse  title  by  a  purchase  at  a  sale  hy  the  tax 
collector.  Jones  on  Mortgages,  Vol.  L,  Sec.  714:. 
But  this  principle,  so  well  settled  and  universally 
recognized,  is  wholly  inapplicable  to  the  facts  of 
this  case.  In  the  first  place,  the  tax  bills  in  ques- 
tion were  filed  during  the  year  1892,  for  the  collec- 
tion of  delinquent  taxes — State,  county,  and  munici- 
pal— that  accrued  in  prior  years.  The  trust-deed 
from  the  Dayton  Hotel  Company  to  the  First 
National  Bank  of  Dayton  was  executed  April  13, 
1892,  and  foreclosed  September  12,  1893,  at  which 
date  the  bank  purchased  the  property  and  went  into 
possession.  The  tax  titles  were  acquired  by  the 
bank  on  May  24r,  1893.  It  thus  appears  that  the 
bank  was  not  in  possession  of  the  property  at  the 
time  the  taxes  in  question  accrued,  nor  when  the 
property  was  sold  under  the  tax  proceedings,  hence 
there  was  no  duty  devolving  upon  it  to  pay  the 
taxes.  The  Jrust-deed  was  foreclosed,  and  the 
bank's  purchase  and  possession  thereunder  were  ac- 
quired  at   a   subsequent    date. 
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Says  Mr.  Jones,  in  his  work  on  Mortgages,  Vol. 
I.,  Sec.  713,  viz.:  '^He  (the  mortgagee)  may, 
however,  under  some  circumstances  acquire  a  tax 
title  and  hold  it  adversely  to  the  owner  of  the 
equity  of  redemption,  but  this  is  only  where  he  is 
under  no  obligation  himself  to  pay  the  taxes  on 
which  the  sale  was  made.  Generally,  a  mortgagee 
not  in  possession  is  under  no  obligation  to  pay  the 
taxes  on  the  mortgaged  property,  and  there  is  no 
reason  why  he  may  not  acquire  title  to  the  property 
by  a  fair  purchase  at  a  tax  sale."  See,  also, 
Pingrey   on   Mortgages,    Vol.    I. 

AflSrmed. 


492  KNOXVILLE : 


Haird  r.  Rojfers. 


Baird   v.    Rogers. 

{Knoj^Ville.       November    2,    1895.) 

1.  (1ARNI8IIMRNT.     Of  municliMil  corporation. 

Doctrine  reaffirmed  that  municipal  corporations  are  exempt  from 
garnishment  process  to  reach  the  fees  or  wag'es  due  to  their 
officers  or  employes  for  services.     (i-*r>«(,  pp.  493,  494. ) 

Cases  cited  and  approved:  Bank  r.  Dibrell,  3  Sneed,  379;  Memphis 
r.  Laski,  9  lleis.,  511;  Parsons  \\  McGavock,  2  Tenn.  Ch.,  582; 
25  Iowa,  315;  3  Col.,  411. 

2.  8a MK.     Stitnc. 

An  officer  or  employe  of  a  municipal  corporation  may  invoke  the 
rule  that  protects  it  from  g'arnishment  for  fees  or  wages  due 
its  officers  or  employes  for  services.     (PohU  p.  494.) 

3.  Same.     Sume. 

One  who  has  obtained  a  judgment  against  a  municipal  corpo- 
ration for  services  rendered  by  him  while  an  officer  or  employe 
thereof,  cannot  insist  on  an  exemption  of  such  judgment  from 
garnishment  proceedings  where  he  has  ceased  to  be  such  officer 
or  employe  and  the  town  waives  its  privilege  of  exemption. 
{PoHt,  pp.  494-496.) 

Case  cited  and  approved:  Bilbo  r.  Allen,  4  Heis.,  31. 


FROM     CAMPBELL. 


Appeal   from  Chancery  Court  of  Campbell   Count}' 
H.    B.    Lindsay,    Ch. 
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J.    E.    Johnson   for   Baird. 
S.    I.    Rogers   for   Rogers. 

Beard,  J.  Complainant  is  a  judgment  creditor 
of  defendant,  Rogers,  and  filed  this  bill  to  reach  the 
proceeds  of  a  decree  which  the  latter  had  obtained 
against  his  co-defendant,  the  incox'porated  town  of 
Jellico.  This  decree  was  the  result  of  a  litigation 
which  involved  certain  emoluments  or  fees  that  ac- 
crueil  to  Rogers  during  his  term  of  service  as  Re- 
corder of  the  municipality,  and  it  was  for  the  balance 
found  due  to  him  on  this  account.  At  the  time  of 
filing  the  bill  in  the  present  cause,  he  was  no  longer 
an   officer    of    the   corporation. 

Rogers  filed  an  answer,  in  which,  among  other 
defenses,  it  was  urged  that  this  claim  or  decree  was 
protected  from  the  reach  of  complainant  under  the 
rule  announced  by  this  Court  in  Bank  v.  Dihrellj  3 
Sneed,  377,  and  Memphis  v.  Lankly  9  Heis.,  511. 
The  corporation  answered,  admitting  that  Rogers  had 
obtained  the  decree  in  question,  and  expressing  its  will- 
ingness to  satisfy  it  by  payment  to  him,  or  to  the 
complainant,  as  his  creditor,  as  the  Court  might  di- 
rect. 

The  Chancellor  granted  all  the  relief  which  was 
asked,  in  the  bill,  and,  among  other  things,  subjected 
the  decree  in  question  to  complainant's  claim.  The 
defendant,  Rogers,  appealed,  and  the  Court  of  Chan- 
cery Appeals  has  pronounced  a  decree  reversing  the 
Chancellor   on    this    point.       The   complainant   has   ap- 
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pealed   from    this    last   decree,    and    assigns   errors   on 
this   finding. 

The  same  public  policy  which  secures  a  State  from 
being  harassed  by  litigants  who  seek  to  subject  the 
fees  due  its  officers  or  employes,  will  also  protect  a 
municipal  corj)oration  from  like  imposition.  Citt/  v. 
lM^l'i\  Hupra;  Pitrnoyis  v.  Me  G a  rock ^  2  Tenn.  Ch., 
582.  And  it  may  be  taken  for  granted  that  this  rule 
of  exemption  may  be  invoked  by  the  emploj^e,  when 
his  creditor  seeks  to  reach  his  salary  or  emolument^i, 
as   readily    as    by   the   corjxjration   itself. 

In  the  words  of  this  Court  in  BanJc  v.  DihreJl^ 
3  Sneed,  379:  <'It  would  Ik)  embarrassing  generally, 
and,  under  some  circumstances,  might  prove  fatal  to 
the  public  service,  to  allow  the  means  of  support  of 
the  servants  of  the  government,*"  to  be  diverted  by 
creditors,  through  the  process  of  attachment  or  execu- 
tion, from  their  legitimate  object.  This  consideration 
would  induce  the  Courts  to  put  in  operation  this  rule 
of  exemption,  whether  invoked  by  the  municipal  master 
or  its  servant.  This  being  so,  neither  could  waive 
the    protection    of   this    rule    so   as   to    bind    the   other. 

But  the  defendant,  Rogers,  is  no  longer  an  em- 
ploye of  the  town  of  Jellico.  His  official  connec- 
tion with  it  had  been  determined  long  prior  to  the 
filing  of  complainant's  bill.  The  efficiency  of .  cor- 
porate service  no  longer  depends  upon  the  security 
of  fees  or  emoluments  from  the  reach  of  his  ereclitors. 
Not  only  this,  but  he  had  assumed  a  position  of 
hostility    to    his    former   employer,    and    had    been   en- 
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gaged  in  litigation  with  the  municipality  with  regard 
to  his  claim.  This  being  so,  it  is  difficult  to  con- 
ceive what  public  policy,  so  far  as  he  is  concerned, 
would  be  violated,  in  subjecting  this  asset  (the  cor- 
poration not  objecting)  to  the  payment  of  his  just 
debts.  Especially  is  this  so  since  his  original  demand 
has  been  merged  in  and  extinguished  by  his  judg- 
ment or  decree.  1  Freeman  on  Judgments,  Sec.  215; 
Bilho   V.    Allen^    4   Heis.,    31. 

Thus,  Rogers  is  no  longer  a  claimant  of  fees 
earned  by  him  as  recorder.  He  is  now  a  judg- 
ment creditor.  As  such,  he  is  entitled  to  no  special 
privileges.  Whatever  of  exemption  may  have  in- 
hered in  his  original  claim  has  been  lost  in  this  new 
and  radically  different  form,  which  it  has  assumed 
at  his  instance,  and  as  the  result  of  hostile  liti- 
gation   instituted    bv   him.       He    stands    now    on    the 

I 

same  level  with  creditors  of  the  corporation  whose 
judgments  rest  on  general  indelitedness.  And,  as  to 
one  of  these,  we  do  not  think  it  could  be  main- 
tained that  he  could  successfully  insist  upon  this  ex- 
emption for  his  protection  in  the  event  an  effort  was 
made  to  reach  his  judgment  by  one  of  his  creditors. 
It  may  be  that  the  corporation  might  do  so  for  its 
own  relief,  upon  the  authority  of  the  cases  before 
referred  to,  but,  if  so,  it  is  clear  that  this  right 
would  be  one  personal  to  it,  and  one  which  the  de- 
fendant debtor  could  not  call  into  activitv,  of  his 
own  motion,  for  his  own  defense.  Drake  on  Att. 
(5th   Ed.),    Sec.    658c.       And    it    is    ecjually   clear,    on 
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principle  and  authority,  that  the  corporation,  in  such 
a  case  as  the  present,  may  waive  its  privilege  of  ex- 
emption and  submit  itself  to  garnishee  process.  Clapp 
V.  ^Vnlkei\  25  Iowa,  315;  Board  of  Com,  v,  Bond^ 
3  Col.,  411;  Drake  on  Att.  (5th  Ed.),  Sec.  5164. 
This   has    been   done   in   the   case   at   bar. 

We  therefore  think  the  Court  of  Chancery  Ap- 
peals was  wrong  in  holding  that  complainant  could 
not  avail  himself  of  this  waiver,  and,  to  this  ex- 
tent, the  decree  of  that  Court  is  reversed.  In  other 
resjxects   it   is   affirmed. 
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Stewart  v.  Lathrop  Mfg.  Co. 


(Knoxv!Ut\     November    2,    1895.) 


1.  Action.     Vp^n  usurious  contract. 

One  who  loans  money  to  another  for  which  a  note  usurious  and 
illegal  on  its  face  is  given,  payable  to  a  third  person,  by  whom 
it  is  indorsed  to  the  lender,  may  abandon  the  note  and  recover 
on  the  original  consideration  in  a  suit  for  that  purpose,  al- 
though the  note  was  executed  at  the  time  the  loan  was  made. 
(PosU  pp.  4.9^.502.) 


2.  Same.     Xot  truilntalruible  upon  an  usiirlous  note. 

Doctrine  reaffirmed  that  suit  cannot  be  maintained  upon  a  note 
stipulating  on  its  face  for  an  usurious  rate  of  interest.  (Post, 
p.  501.) 

Cases  cited  and  approved:  Ottenheimer  v.  Cook,  10  Heis.,  309; 
Isler  V.  Brunson,  6  Hum.,  279;  Hutchins  v.  Turner,  8  Hum., 
417;  Cau.sey  v.  Yates,  8  Hum.,  608;  Thompson  v.  Collins^  3  Head, 
444;  Caruthers  v.  Andrews,  3  Cold.,  385;  Gill  v.  Creed,  3  Cold., 
298;  Thomburg  v.  Harris,  3  Cold.,  172;  Cate  v.  Blair,  6  Cold., 
640;  Richardson  v.  Brown,  1  Leg.  Rep.,  353;  Walker  v.  Young. 
2  Leg.  Rep.,  42;  Bank  v.  Mann,  94  Tenn.,  22. 

3.  Same.    Maintainable  ujxm  the  original  consideration  of  an  usurious 

note. 

Doctrine  reaffirmed  that  the  payee  can  abandon  the  usurious 
note  and  maintain  suit  against  the  maker  upon  the  original 
consideration.  But  a  mere  indorsee  or  assignee  of  the  usurious 
note  cannot  maintain  suit  upon  the  original   consideration. 

.  {Post,  p.  501') 

Cases  cited  and  approved:  Kennel  v.  Muncey,  Peck,  273;  Parker 
V.  Cowan,  1  Heis.,  518:  Ottenheimer  v.  Cook,  10  Heis.,  309;  Tel- 

32—11  p 
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ford  V.  Summer,  2  Yer.,  255;  Scrug'g's  iv  Luster,  1  lieis.,  150; 
Bank  v.  Swepsoti,  1  Lea,  355;  Bank  v.  Manu,  94  Tenn.,  31. 


FROM    SEQUATCHIE. 


Appeal  from  the  Chancery  Court  of  Sequatchie 
County.       T.   M.   McConnell,  Ch. 

W.  G.  M.  Thomas   for   Complainants. 

Byron   Pope   and   W.    D.    Spears    for   Defendants. 

Wilkes,  J.  The  original  bill  in  this  cause  was 
filed  as  a  general  creditors'  bill  to  wind  up  the  de- 
fendant company  as  an  insolvent  corporation,  and  to 
distribute   its   assets   among   its   creditors. 

Pending  this  proceeding,  Mrs.  H.  A.  Lathrop  filed 
a  petition  in  the  cause,  asking  to  be  made  a  party 
defendant,  and  to  be  permitted  to  set  up  and  have 
allowed  against  the  corporation  a  debt  of  $5,000, 
and  interest,  subject  to  certain  credits,  aggregating 
$720. '27,  which  she  claims  was  for  money  loaned  the 
company  by  her.  Her  petition,  as  originally  filed, 
alleged  that  at  the  time  the  loan  was  made,  or  soon 
thereafter,  the  note  of  the  corporation  was  executed 
by  J.  E.  Lathrop,  then  the  president  of  the  com- 
pany and  the  son  of  petitioner.  It  was  made  pay- 
able to  the  said  J.  K.  Lathrop  and  transferred  by 
indorsement    to   his    mother.       This    note    on    its    face 
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provided  to  bear  8  per  cent,  interest,  and  it  was 
made  an  exhibit  to  the  petition.  The  petition  was 
thereupon  demurred  to  because  the  contract,  as  evi- 
denced by  the  note,  was,  upon  its  face,  usurious  and 
illegal.  Thereupon  the  petition  was  amended  so  as  to 
withdraw  the  note  from  the  pleadings  and  files,  and 
to  strike  out  all  mention  of  it,  or  reference  to  it  in 
the  petition,  thus  basing  the  right  of  recovery  upon 
the   original   consideration   of   borrowed   money. 

The  othfer  creditors  of  the  corporation  thereupon 
answered  the  petition,  setting  up  the  execution  of  the 
note,  its  illegality  upon  its  face,  the  fact  that  the  peti- 
tion originally  referred  to  it  and  made  it  an  exhibit, 
and  made  defense  that  the  contract  was  merged  in 
the  note,  that  it  was  illegal,  and  no  recovery  could 
1)e  had  on  it,  and  none  upon  the  original  considera- 
tion because  the  petitioner  stood  as  the  assignee  of 
the  note  and  not  as  the  transferee  of  the  claim  based 
on  the   original   consideration. 

Proof  Tvas  taken,  and  it  abundantly  appeared  that 
the  $5,000  was  the  property  of  petitioner,  being  the 
proceeds  of  a  life  policy  upon  her  husband,  who 
had  been  the  first  president  of  the  company;  that 
it  was  loaned  by  her  to  the  company,  and  handed 
over  to  the  son,  J.  E.  Lathrop,  who  succeeded  his 
father  as  president,  and  was  paid  out  by  him  on 
the  debts  of  the  company.  It  further  appeared 
that  the  son  wrote  the  note,  and  framed  it  as  he 
chose,  without  any  suggestions  from  the  mother,,  and 
that   it   was   handed    to    her,    and    kept   by   her    with- 
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out  any  special  examination,  simply,  as  she  states,  as 
a  '^showihg  for  her  money'"  loane<l  the  (.^onipanj^. 
The  payments  afterward  made  were  indorsed  by 
the  son  upon  the  note,  in  his  own  band,  and  the 
entire  matter  was  left  to  his  management  and  direc- 
tion by  the  mother.  Nothing  was  said  as  to  the 
rate  of  interest  the  debt  w^as  to  bear,  and  the  peti- 
tioner states  tliat  she  did  not  know  that  the  note 
provided  for  an  illegal  mto  of  interest,  and  she  did 
not   desire   or   contract   for   an    illegal   rate: 

An  order  of  reference  was  made  to  the  Master 
to  report  the  valid  debts  against  the  company,  and 
he  reported  the  amount  of  petitioner's  claim,  but 
disallowed  it  as  a  debt  because  it  was  evidenced  by 
a  note  illegal  on  its  face,  and  because  the  petitioner 
was  a  stockholder  in  the  corporation  and  an  officer 
of  the  same,  and  hence  not  entitled  to  any  pro  rata 
as  a  creditor  until  all  other  creditors  were  paid. 
This  latter  objection  is  not  now  in  any  way  insisted 
upon. 

At  the  request  of  the  other  creditors  the  attorney 
of  petitioner  gave  a  statement,  and  filed  with  it  the 
original  note  in  controversy,  and  it  thus  becomes 
part   of   the   record. 

Exceptions  were  taken  to  the  Master's  report,  and, 
on  the  hearing,  the  Chancellor,  among  other  things, 
decreed  that  the  $5,000,  less  the  credits  for' pay- 
ments made,  was  a  valid  debt  against  the  corpora- 
tion, and  directed  that  it  be  so  reported  and  allowed, 
and   from   this   decree   the   other   creditors    prayed    an 
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api^eal,  and  have  assigned  as  error  this  action  of 
the  Chancellor  in  allowing  the  debt  and  directing 
its  pro  rata  payment  with  the  other  debts  of  the 
corporation. 

It  is  very  clear  that  if  the  suit  in  this  case 
was  based  iipon  the  note  referred  to,  it  must  fail 
because  of  the  illegality  of  the  same,  apparent  upon 
its  face.  Ottenhehner  v.  Cook^  10  Heis.,  309;  Mer 
V.  BvHihson^  6  Hum.,  277;  Jlufchhis  v.  Turner^  8 
Hum.,  417;  Causey  v.  Yates^  8  Hum.,  608;  Thorn j)- 
son  v.  Collins^  2  Head,  44-i;  Caruthers  v.  Andrews^ 
2  Cold.,  385;  GUI  v.  Creed,  3  Cold.,  298;  Thorn- 
Jmrg  v.  Ilarris,  3  Cold.,  172;  Cate  v.  Blair,  6 
Cold.,  640;  Richardson  v.  Brovm,  1  Leg.  Rep., 
352;  Walker  v.  Young,  2  Leg.  Rep.,  42;  Bank  v. 
Mann,    10   Pickle,    22. 

The  law  is  equally  well  settled,  however,  that,  as 
l^etween  the  maker  and  payee,  the  payee  can  abandon 
the  illegal  written  evidence  of  debt  and  recover  from 
the  maker  on  the  original  consideration  in  a  suit 
for  that  purpose.  Kennel  v.  Mnncey,  Peck,  273; 
Parker  v.  Cowan  cfc  Dicktnmn,  1  Heis.,  518;  Often- 
heimer  v.  Cook,  10  Heis.,  309;  Telford  v.  Sumraei*, 
2  Yer.,  255;  Scruggs  v.  Luster,  1  Heis.,  150; 
Bank  V.  Swejmm,  1  Lea,  355;  Bank  v.  Jfarw,  10 
Pickle,    21. 

It  is  said,  however,  that  while  this  may  be  so 
as  between  the  maker  and  payee,  the  doctrine  does 
not  hold  <rood  between  the  maker  and  an  indorsee 
or     assignee,     because     there     is     no     privity     ])etween 
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them    unless    an    express    promise    is    made    to    such 
assignee   or    indorsee   by   the   maker,    and    this   is   also 
sustained     hy    authority,     and     is    good    law.       Ott^n- 
Jounu^r    V.     6W',    10    Heis.,    309;     Batik    v.    Mann^   10. 
Pickle,    22. 

We  think,  however,  that  this  principle  is  not  in- 
volved in  the  present  case.  The  error  arises  in  look- 
ing at  the  form  and  not  the  real  substance  of  the 
transaction.  The  case  at  bar  is  not  one  where  the 
consideration  moves  between  the  maker  and  payee  on 
which  only  the  payee  can  base  a  right  of  action. 
Here  the  consideration  for  the  claim  sued  on  pro- 
ceeded directly  from  the  petitioner  to  the  corpora- 
tion, and  not  from  the  payee  to  the  corporation.  It 
is  not  the  case  of  an  indebtedness  orrowingr  out  of  a 
transaction  between  the  payee  and  the  maker,  but  out 
of  a  consideration  moving  wholly  from  the  petitioner, 
who  by  the  form  of  the  transaction  is  made  to  ap- 
pear as  assignee,  when,  in  fact,  she  is  the  original 
lender   of   the   money  and   the  source  of   consideration. 

There  was,  so  far  as  this  record  show^s,  no  loan 
by  the  mother  to  the  son  and  a  further  loan  by  the 
son  to  the  corporation,  in  ^vhich  event  the  corpora- 
tion would  become  debtor  to  the  son  and  he  to  the 
mother,  but  it  was  a  loan  by  the  mother  direct  to 
the  corporation,  of  her  own  money,  which  the  son, 
doubtless  to  render  himself  liable  also,  put  into  a 
form  different  from  the  real  transaction,  and,  so  far 
as  this  record  shows,  without  authority  from  the 
mother.       Or,    again,    if   the    loan    had    been   made    by 
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the  son  to  the  company  of  his  own  money,  and  note 
taken  therefor,  and  this  had  been  afterward  assigned 
to  the  mother,   then  the  authorities  would  be    in  point. 

We  think  we  need  not  examine  the  other  conten- 
tion, that  there  was  a  subsequent  promise  to  pay  the 
debt  to  the  mother,  as  evidenced  by  the  terms  of 
the  assignment  made  by  the  company  of  its  property, 
as  we  are  of  opinion  the  mother  is  not,  in  fact  or 
law,  occupying  the  place  of  an  assignee  or  indorsee, 
but  entitled  to  all  the  rights  growing  out  of  the  con- 
sideration of  the  contract  in  the  first  instance,  and 
entitled   to   recover   upon   the   original   consideration. 

It  is  said  that  there  is  a  difference  between  the 
cases  where  an  illegal  note  is  executed  for  a  pre- 
existing debt,  and  where  such  note  is  executed  at  the 
time  the  contract  is  made,  and  that  the  rule  does 
not  apply  in  the  latter  class  of  cases  so  that  suit 
may  be  brought  on  the  original  consideration,  and 
we  are  cited  to  some  authorities  as  sustaining  this 
position.  But  we  think  the  authorities  cited  do  not 
sustain  the  contention,  nor  is  it  based  on  sound  reason 
or  any  tenable  grouiid.  The  illegal  note  is  a  mere 
evidence  of  the  contract,  but  the  validity  of  the  con- 
tract  does  not  depend  upon  its  execution,  but  rests 
upon  the  original  agreement  of  the  parties  and  the 
consideration  on  which  it  is  based.  The  contract  ex- 
ists and  is  valid  to  the  extent  of  the  original  con- 
sideration, although  the  note,  w^hich  is  the  mere  evi- 
dence of  it,  may  bo  illegal  and  void  as  to  the 
provision   in    regard  to  interest.      The   original    consid- 
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eration  is  not  vitiate<l  hv  the  ille<;al  note,  nor  is  it 
merirc^I  in  the  written  contract  or  note,  or  in  anv 
wav  extinirni>h*^I  t»v  it.  K*tut»l  v.  J/»//*'>y,  Peck, 
'IV-V.  Ptirh't  ^t  ''/.  V.  Z>/V////x///,,  1  Ueis.,  51"^:  Otf^it- 
/.////.'/•   V.     <:^hpI\    lo    Ileis.,    3<»0. 

There  can  lie  no  doubt  Init  that  this  money  vra> 
loaned  the  cr>q)oration  by  petitioner,  and  was  used  in 
jiayinfr  det)t«  a^inst  it,  and  there  is  no  error  in  the 
decree  of  the  Chancellor  in  allow  in «:  it  as  a  debt 
ajrainftt  the  coriK)ration,  and  directinsr  its  pro  mf** 
|iayment,  and  his  decree  is  affirmed  and  the  cause 
reniande<I    for    further    proceedings. 

The   ap]>ellantt;   will   j)ay   the   costs   of   the   apj^eal. 
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{KnoxvUle,      November    2,    1895.) 


95  605 
110  230| 

.'qT'sos 

117   403 
117   404 


1.  Life  Insurakce.     Goes  to  widmv  an^  ctiildreii,  wnen. 

That  a  policy  on  the  husband's  life  was  taken  out  before  his 
man'iage  does  not  prevent  it  from  going*  to  his  wife  and  chil- 
dren, where,  under  the  statutes,  it  w^ould  have  inured  to  their 
benefit  if  it  had  been  taken  out  after  marriage.  (Post,  j)jh  507, 
508,  511,  512.) 

Code  construed:  U  3135,  3335  (M.  &  V.);  21^94,  2478  (T.  &  S.). 

2.  Same.     Payable  to  legal  rcprcffentatlves  of  afisured  goes  to  wife  and 

children. 

A  life  policy  made  payable  to  ' '  the  legal  representatives  of  the 
a.ssured,"  goes  to  his  widow  and  children  or  next  of  kin  under 
the  statutes,  to  the  exclusion  of  his  creditors,  although  the  ad- 

*    ministrator  may  collect  it.     (Post,  pi).  5i0~512.) 

Code  construed:  U  3135,  3335  (M.  &  V.):  U  2294,  2478  (T.  &  S.). 

Cases  cited  and  approved:  Harvey  v.  Harrison,  89  Tenn.,  470; 
State  V.  Anderson,  16  Lea,  338. 

3.  Same.     A8Hur€d''8  fturcty  not  entitled  to. 

The  assured's  surety,  who  became  such  in  consideration  that  his 
principal  had  a  life  policy,  cannot,  for  his  indemnity,  displace 
the  rights  of  the  widow  and  children  or  next  of  kin  of  the 
assured  thereto  under  the  statutes      {PosU  PP-  512,  513.) 


4.  Statutes.     BuleR  of  constructUm. 

The  legislative  intent  is  a  controlling  consideration  in  the  con- 
struction of  statutes.  It  will  prevail  over  the  strict  letter  or 
literal  sense  of  the  language  used.  General  terms  will  be 
limited,  and  narrower  terms  expanded,  to  harmonize  with  this 
intention,     {Post,  pp.  509,  510.)  • 

Cases  cited  and  approved;  Richardson  v.  Duncan,  2  Heis.,  220; 
Webb  V.  Brandon,  4  Ueis.,  288;  7  Wall.,  219;  10  Ga.,  65,  71. 
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5.  Same.     LU)erally  cf>HJ*tr »/€(?. 

Statutes  making-  provisions  for  the  widow  and  children  of  dece- 
dents are  liberally  construed  to  carry  out  the  gpeneral  purpose. 
{Post,  p.  511.) 

Cases  cited  and  approved:  Collier  v.  Latimer,  8  Bax.,  420;  Jack- 
son V.  Shelton,  89  Tenn.,  82;  ilarvev  v.  ilarrison,  89Tenn.,  470. 


FROM    CAMPBELL. 


Appeal  from  Chancery  Court  of  Campbell  County. 
H.    B.    Lindsay,    Ch. 

Reid   &   Powers  for   Rose. 

Williams,   Heni5erson   &   Davis   for   Perry  &  Co. 

Henderson   &  Jourolmon   for   Sallie   Wortham. 

J.    J.    Mars   for   Guarantee   Co. 

R.    L.    Robinson   for   Jellico   Coal   Co. 

Wilkes,  J.  The  question  involved  in  this  case 
is  to  whom  the  proceeds  of  a  policy  on  the  life  of 
Sidney  Wortham,  for  §5,000,  shall  be  paid;  whether 
to  his  widow  and  child  or  to  his  creditors.  The 
Chancellor  held  that  the  widow  and  child  were  en- 
titled to  the  proceeds,  after  deducting  certain  ex- 
penses of  collection,  and  the  administrator  and  cred- 
itors appealed  to  this  Court,  and  assigned  as  error 
this  holding  of  the  <3hancellor.  The  cause  has  been 
heard   by   the   Court   of   Chancery   Appeals,    and    they 
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have  affirmed  the  decree  of  the  Chancellor,  and  the 
administrator  and  creditors  have  appealed  from  that 
decision   to   this    Court. 

The  facts,  as  found  by  the  Court  of  Chancery 
Appeals,  are  that  Sidney  Wortham,  on  January  1, 
1889,  being  an  unmarried  man,  became  engaged  to 
and  contracted  to  marry  the  defendant,  Sallie,  now 
his  widow.  The  marriage  w^as  not  consummated, 
however,  till  October  29,  1890.  In  the  meantime, 
and  on  January  8,  1889,  he  took  out  a  policy  of 
insurance  upon  his  life  in  the  Mutual  Benefit  Life 
Insurance  Company  of  Newark,  New  Jersey,  for 
$5,000,  directing  it,  in  answer  to  a  question  pro- 
pounded, to  be  made  payable  to  *' himself  or  hi** 
estate."  On  January  18,  1889,  the  policy  was 
issued  payable  to  the  * '  legal  representatives  of  the 
assured."  The  premium  was  to  be  $75.65,  payable 
semiannually.  Sidney  Wortham,  the  insured,  died 
November  25,  1892,  leaving  his  widow  and  one 
child,  and  his  estate  is  totally  insolvent.  Both 
before  and  after  his  marriage  he  paid  the  premiums 
on  his  policy  as  they  fell  due.  He  frecjuently 
stated  to  his  wife  that  he  intended  she  and  their 
child  should  have  the  proceeds  of  the  policy,  and  be 
the   beneficiaries   thereunder. 

This  evidence  was  not  objected  to.  The  proceeds 
of  the  policy  were  paid,  after  his  death,  to  his 
administrator,  who  holds  the  same  subject  to  the 
decision  of  this  controversy  as  tb  ownership  of  such 
proceeds. 
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The  decision  of  this  question  involves  the  con- 
struction of  the  statutes  brought  forward  in  the 
compilation  of  Milliken  &  Vertrees  as  ^>^  3135,  3335, 
and    which   are   as   follows: 

*' Section  3135.  A  life  insurance  effected  by  a 
husband  on  his  own  life  shall  inure  to  the  benefit 
of  the  widow  and  next  of  kin,  to  be  distributed  as 
personal  property  free  from  the  claims  of  his  cred- 
itors. ** ' 

*' Section  3335.  Anv  life  insurance  effected  bv 
a  hus!)and  on  his  own  life  shall,  in  case  of  his 
death,  inure  to  the  benefit  of  his  widow  and  chil- 
dren, and  the  money  thence  arising  shall  be  divided 
between  them  according  to  the  law  of  distribution, 
without  being  in  any  manner  subject  to  the  debts 
of  the  husband,  whether  by  attachment,  execution,  or 
otherwise.'' 

It  is  insisted  for  the  creditors  that  it  is  only  such 
life  insurance  as  is  effected  by  the  husband  as  hus- 
band, during  the  existence  of  the  marital  relation, 
that  is  thus  referred  to  and  regulated,  and  that  an 
insurance  effected  before  the  marriage  relation  begins 
is  not  contemplated  by  these  statutes  and  does  not 
fall    within   their   provisions. 

In  Sutherland  on  Stiitutes  and  Statutory  Construc- 
tion, it  is  said,  in  substance,  that  the  ^'presumption  is 
that  the  lawmakers  have  a  definite  purpose  in  every 
enactment,  .  .  .  and  that  ])urpose  is  an  implied 
limitation  on  genera?  terras  and  a  touchstone  for  the 
expansion  of  narrower  terms  used  in  the  statute.      The 
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cardinal  purpose  of  the  act  must  control,  and  words 
and  phrases  must  be  read  in  such  sense  as  will  har- 
monize with  the  subject-matter  and  general  purpose 
of    the   statute. ' ' 

Mr.  Kent  on  the  same  subject  says,  in  substance: 
'  ^  In  the  exposition  of  a  statute  the  intention  of  the 
lawmaker  will  prevail  over  the  literal  sense  of  the 
terms,  and  its  reasons  and  intention  will  prevail  over 
the   strict   letter." 

Sutherland  on  Statutes  and  Statutory  Construction, 
Sees.  240,  241,  246,  219,  says:  ''Not  only  may  the 
meaning  of  words  be  restricted  by  the  subject-matter 
of  an  Act,  .  .  .  but  for  like  reason  they  may 
be  expanded.  .  .  .  The  intention  of  the  Act  will 
prevail  over  the  literal  sense  of  its  terms. 
The  particular  inquiry  is  not  what  is  the  abstract 
force  of  the  words  used,  but  in  what  sense  were 
they  intended  to  be  used  as  found  in  the  Act.  This 
sense  is  to  be  collected  from  the  context,  and  a 
narrower  or  more  extended  meaning  is  to  be  given 
according   to   the   intention   thus   indicated." 

Accordingly,  in  Silver  v.  Zadd,  7  Wall.,  219,  the 
term  ''single  man"  was  held  to  include  an  "un- 
married woman"  in  the  construction  of  the  Oregon 
donation   Act   of   Congress. 

In  Raglaixd  v.  Jxtatiees^  10  Ga.,  65  and  71,  a 
minor  with  his  living  parents  was  held  to  be  an 
orphan,  in  order  to  make  the  statute  in  question  fully 
answer   its   obvious   purpose   and   intention. 

In   Hichardson   v.    Duncan^  .^    Heis.,    220,    it    was 
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held  by  this  Court  that  an  **as8"  was  within  the 
meaning  of  the  law  exempting  from  execution  a 
horse,  mule,  or  yoke  of  oxen  in  the  hands  of  a  per- 
son  engaged   in   agricultural   pursuits. 

So,  in  Webb  v.  Brandon^  4  Heis.,  288,  it  was 
held  that  an  *'ox  wagon"  was  embraced  under  the 
words  of  the  statute  exempting  an  '«ox  cart"  or  a 
<  *  two   horse   wagon. ' ' 

The  evident  object  and  purpose  of  the  acts  in 
controversy  was  to  privide  for  the  widow  and  chil- 
dren, and,  in  default  of  them,  for  the  next  of  kin 
of  the  assured  upon  his  death,  in  the  event  he  did 
not  direct  in  the  policy  or  by  assignment  or  by  his 
will  or  in  some  other  mode,  that  other  persons  should 
l)e  the  beneficiaries  thereunder.  IIai*vey^  Adrar.^  v. 
I/arr/so?),,    5    Pick.,    476. 

That  he  might  so  direct  cannot,  under  our  decisions, 
be  questioned.  But  in  order  to  do  so  in  the  policy, 
he  must  use  apt  words  for  that  purpose,  indicating 
his  intention  that  the  proceeds  should  be  paid  to 
parties  other  than  the  wife  and  children  or  next  of 
kin;    or   else   the   proceeds   will  pass  under  the  statute. 

Without  now  attempting  to  decide  upon  the  use 
of  particular  words  and  phrases  as  indicating  this  in- 
tention, we  are  content  to  hold  that  the  language 
used  in  this  policy  designating  the  payees  as  *<the 
legal  representatives  of  the  assured,"  does  not  indicate 
an  intention  to  direct  the  proceeds  to  any  other  per- 
son than  those  entitled  under  the  law,  to  wit:  the 
widow   and   children   or   next   of   kin,    but,    under   this 
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language,  the  proceeds  will  pass,  as  the  statute  directs, 
to  the  widow  and  children,  or,  if  there  be  no  widow 
or  children,  then  to  the  next  of  kin  under  the  law, 
who  are,  in  the  sense  in  which  the  terms  are  here 
used,  '*the  legal  representatives  of  the  assured."  It 
cannot  he  held  that  the  term  legal  representative  was 
intended  to  mean  the  executor  or  administrator  of 
the  deceased,  so  as  to  give  them  a  beneficial  interest 
in  the  recovery,  but  is  intended  to  designate  those 
who,  under  the  law,  succeed  to  the  personal  estate  of 
the   deceased. 

It  was  intended  by.  the  statute  to  provide  a  fund 
for  the  widow  and  children  and  next  of  kin,  which, 
upon  the  assured' s  death,  should  go  to  them  free 
from  the  claims  of  creditors,  and,  like  other  exemp- 
tion laws,  they  have  been  liberally  construed  to  carry 
out  the  general  purpose.  Collier  v.  Latimer,  8  Bax., 
420;  JacUrm,  Orr  Co  v.  Shelton,  5  Pick.,  82; 
Ila'Tvey,    Admr.,    v.    Ilarrkmi^    5    Pick.,    470. 

It  is  difficult  to  see  why  the  widow  and  children 
of  a  party  who  took  out  his  life  insurance  before 
he  married  should  not  stand  upon  the  same  footing 
and  have  the  safne  rights  as  the  widow  and  children 
of  a  party  who  obtained  such  insurance  after  he  was 
married,  when  there  is  no  indication  in  the  policy 
that   the   assured    intended   it   to   ffo   otherwise. 

It  will  }>e  noticed  that  the  Act  does  not  sav  when 
the  insurance  should  be  '* effected,"  whether  during 
the  marital  relation  or  previous  thereto,  and  an  easy 
and  natural  interpretation  will  embrace  that  '^effected" 
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before  as  well  as  that  after  the  marria/je  occurre<i. 
Amin,  life  insurance  is  made  ''effe<;tnal"  bv  the 
payment  of  premiums  at  fixed  intervals,  and  the  in- 
surance for  any  particular  time  is  '* effected''  when 
the  premium  for  that  time  is  paid.  In  case  of  this 
I)olicv,  it  was  ''effected''  every  six  months  for  the 
ensuing   six   months. 

The  fact  that  the  proceeds  of  life  policies  are 
paid  to  and  collected  by  the  executor  or  adminis- 
trator of  the  assured  does  not  in  any  way  make 
the  proceeds  assets  of  the  estate  for  the  payment  of 
debts,  but  it  goes  to  the  >vidow  and  children  or 
next  of  kin  free  from  the  debts,  whether  the  estate 
is  solvent  or  insolvent.  Ilai^vey^  Admi\^  v.  Ilarri- 
ffon,  5  Pick.,  470;  States  Uae,  etc.^  v.  Andt^rson^  16 
Lea,    338. 

It  is  urged  that  the  North  American  Guaranty 
Coinpany  has  a  special  equity,  as  against  the  pro- 
ceeds of  this  policy,  from  the  fact  that  it  became 
surety  upon  the  decedent's  bond  as  a  railroad  station 
agent,  and  was  compelled  to  pay  something  over  $600 
on  account  of  his  default  as  such  agent,  and  because, 
when  he  made  application  to  the  company  to  become 
his  suretv  on  such  bond,  he  stated  that  he  had  a 
[X)licy  upon  his  life  payable  to  his  estate,  and  this 
was  one  of  the  considerations  moving  the  company  to 
go    upon    said    bond. 

This  is  not  material  to  the  question  now  before 
us.  If  the  company  desired  the  security  of  this 
policy,   they  should   have  secured   it   by  an   assignment 
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or    such    other   proper   proceeding   as  was   necessary  to 
tix    a   lien   upon    it   which   the   law    could   recognize. 

We  think  there  is  no  error  in  the  decree  of  the 
Chancellor,  nor  in  the  able  opinion  of  the  Court  of 
Chancery  Appeals  delivered  by  Judge  M.  M.  Neil, 
and  which  we  have  used  liberally  in  this  opinion, 
and  the  decree  of  that  Court  and  the  Chancellor  is 
affirmed   with   costs. 

33—11  P 
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RocjERS    v,    O'Mary. 

(^Kno.tv!IIe.       Novenil)er    2,    1895.) 

1.  Attorn  KY8.     ProvixtDn  as  to  feea  of. 

An  agTeement  that  fees  of  an  attorney  for  filing  a  general  cred- 
itor's bill  shall  be  paid  out  of  the  funds  impounded  is  not  ab- 
rogated by  an  adjustment  between  the  debtor  and  creditors 
over  the  objection  of  the  attorney,  where  provision  is  made 
in  the  adjustment  for  payment  of  fees  by  the  debtor  in  ^b- 
stantial  accord  with  the  agreement.     (Pout,  pp,  515,  516^  519. ) 

2.  Same.     PartlcH  not  Jointly  liable  for  fcen  of,  wJien. 

Depositors  of  an  insolvent  bank  are  not,  by  procuring  or  accept- 
ing the  benefits  of  an  adjustment  by  a  bank  with  its  creditors, 
and  releasing  a  fund  impounded  in  a  general  creditor's  bill, 
brought  at  the  instance  of  other  creditors,  jointly  liable  with 
the  latter  for  the  fees  of  the  attorneys  who  filed  such  bill. 
{P(tHt,  p.  51S.) 

Ca.ses  cited  and  distinguished:  Rains  v.  Rainey,  11  Hum.,  261; 
Moses  r.  Bank,  1  Lea,  401;  Hume  x\  Hank,  13  Lea,  496;  Whit- 
sell  V.  The  Association,  3  Tenn.  Ch.,  526. 

3.  Same.     Enfttled  to  rvferenve  an  to  fee**. 

An  attc^rney  who  is  entitled,  either  by  law  or  contract,  to  fees 
out  of  a  fund  in  Court,  can  obttvin  a  reference  to  ascertain 
the  amount  of  same,     (Post,  pp.  5W.  .yjft.) 

4.  Pl?:a  IN  Abatement.     Xot  irnimul  !ty  <nitnccr,  whi-n. 

A  plea  in  abatement  that  defendants  were  not  sued  in  the  proper 
county  is  not  waived,  where,  after  the  Court  has  overruled  the 
plea  and  refused  defendants  an  appeal  from  his  decree,  they 
obtained  time,  and  tiled  answer,  and  went  to  trial  upon  the 
merits,  under  an  agreement  that  the  filing  of  the  answer 
should  not  operate  as  a  waiver  of  tlie  plea.     {Post^  pp.  olS^  oW.) 

Code  cited:  ?,  :A2i\  (M.  .t  V.);  §  43J»3  (T.  it  S.). 
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Cases  cited  and  disting-uished:  Wilson  v.  Scruggs,   7  Lea,  638; 
Strauss*!).  Weil,  5  Cold.,  126. 


FROM    CLAIBORNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
John  K.    Shields,    Ch. 

Jesse   L.    Rogers   for   Rogers. 

J.    E.    Johnson,    for   O'Mary. 

Wilkes,  J.  This  is  a  bill  to  collect  attorneys' 
fees  from  the  several  defendants,  on  the  idea  of  a 
joint  and  several  liability  for  the  same.  The  Chan- 
cellor gave  decree  for  $324.50,  and  defendants,  Per- 
kins, O'Mary,  Prinnes,  and  Glickman,  called  the 
Campbell  County  defendants,  have  prayed  and  per- 
fected an  appeal.  Defendants,  Miller  and  King,  also 
appealed,    but   did   not   perfect   such   appeal. 

The  cause  has  been  heard  by  the  Court  of  Chancery 
Appeals,  which  reversed  the  decree  of  the  Chancel- 
lor, and  dismissed  complainants'  bill,  and  they  have 
appealed  to  this  Court,  and  assigned  several  grounds 
of  error.  We  need  not  dispose  of  them  .v/vV/////^, 
but    will   consider    them   together. 

The  facts,  as  found  by  the  Court  of  Chancery 
Api^eals,  so  far  as  necessary  to  be  stated,  are  that 
the   complainants,    as   attorneys,    filed   a    general    cred- 
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itors'  bill  in  the  Chancery  Court  at  Jacksboro  against 
the  Citizens'  Bank  of  Jellieo  to  fix  the  riirhts  of 
all  creditors,  and  provide  for  their  payment,  and  to 
set  aside  a  conveyance  of  its  proj)erty  to  the  bank. 
Soon  aftei''  the  bill  was  filed,  the  bank  made  an 
adjustment  with  its  creditors,  by  which  they  agreed 
to  receive  the  amounts  due  them  in  certain  time 
installments.  In  consequence  of  this  adjustment,  the 
assets  of  the  ])ank  were  returned  to  it,  and  the 
receiver  appointed  under  the  creditors'  bill  was  dis- 
charged. The  agreement  entered  into  between  the 
bank  and  its  creditors  appears  to  have  been  made 
without  the  co-operation  of  complainants,  and  over 
their  objection,  so  far,  at  least,  as  it  pertained  to 
their  fees,  which  the  bank  agreed  to  pay  in  such 
sum  as.  the  Court  might  fix  and  adjudge.  The 
creditors  having  agreed  with  the  bank,  the  Court 
fixed  complainants'  fees  at  $150,  and  awarded  execu- 
tion against  the  bank  therefor,  complainants,  how- 
ever, not  being  present  at  the  time.  They  de- 
clined to  accept  this  sum  thus  fixed,  and  brought 
their  bill  against  King  and  Miller,  residents  of 
Claiborne  County,  and  the  api:)ellants,  residents  of 
Campbell  County,  to  hold  them  jointly  liable  for 
reasonable   fees,    which   they    claim   should   l>e   $500. 

The  suit  was  based  on  the  ground  that  the  de- 
fendants were  depositors  in  the  bank,  and  had  agreed 
to  the  compromise,  and  consented  that  the.  funds  of 
the  bank  be  withdrawn  from  the  Court,  where  they 
had   been   impounded   under  the  general  creditors'   bill. 
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The  api>ellants  (called  the  Campbell  County  defendants) 
pleaded  in  abatement  that  they  were  residents  of 
Campbell  County,  and  served  in  that^  county,  and 
could  not  be  sued  in  Claiborne  County,  as  there  was 
no  privity  between  them  and  the  Claiborne  County 
defendants   in   the   employment   of   complainants. 

On  argument  this  plea  was  held  sufficient  as  to 
form  and  substance,  and  issue  was  thereupon  taken 
on   it,    and   the   Chancellor   held    that    there    was   such 

* 

privity  and  joint  obligation  as  made  the  suit  main- 
tainable.    The    decree    overruled    the  plea,    and    time 

* 

was   granted   for   thirty   days    to    file  an   answer,    and 

it  was  agreed  that  if  answer  was  made  it  should  not 
affect  the  hearing  of  the  plea  in  the  Supreme  Court, 
and  should  not  operate  as  a  waiver  of  the  plea. 
Answer  was  filed,  and  on  the  hearing  the  Chancellor 
gave  decree,  as  before  stated,  for  $324.50 — that  is,  a 
fee   of   ^300   and   interest   on    same   §24.50. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  the  Chancellor  should  have  sustained  the  plea  in 
abatement  and  dismissed  the  bill.  They  also  reix)rt 
that  the  fee  found  by  the  Chancellor  was  reasonable, 
but  that  fixed  bv  the  Court  in  the  bank  case  was  not 
sufficient. 

The  Court  of  Chancery  Appeals  further  found  that 
there  was  no  joint  or  express  contract  of  employment 
and  no  })rivity  between  defendants,  except  that  a  pre- 
liminary investigation  should  1)0  made  at  a  cost  of 
$25.00,  but  if  a  general  creditors'  l)ill  should  l)e  de- 
termined   upon    and    filed    (which   was   done),    that    at- 
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torneys'  fees  would  \)e  paid,  out  of  the  funds  im- 
pounded in  the  suit,  in  such  amount  as  the  Court 
might  fix,  an^l  there  should  l)e  no  individual  liability 
for  the  same  outside  of  such  fund,  and  that  the  ap- 
pellants had  made  provision  for  the  payment  of  com- 
plainants^ fees  in  their  adjustment  with  the  bank; 
that  Miller  had  no  privity  with  the  Campbell  County 
defendants  in  the  employment  of  complainants,  and 
that  King  had  no  connection  with  the  other  parties, 
or  with  the  matter,  except  to  accept  the  provisions 
of  the  adjustment;  that  the  Clailx)rne  County  defend- 
ants were  immaterial  parties  so  far  as  the  suit  against 
the  Campbell  County  defendants  was  concerned,  and 
hence   the  bill  should  have  been  dismissed  on  the  plea. 

It  is  insisted  that  defendants  are  jointly  liable, 
because  they  procured  or  accepted  the  benefits  of 
the  adjustment  and  released  the  fund  impounded,  and 
the  complainants  rely  upon  the  following  cases  as 
sustaining  this  contention:  Rains  v.  Rairwy^  11  Hum., 
261;  Closes  v.  Th£  Banl'^  1  Lea,  401;  If  times  v. 
T/te  Bank,  13  Lea,  496;  WlutHeU  v.  The  AmKW- 
tlon,  3  Tenn.  Ch.,  526.  These  are  cases  where 
counsel  had  brought  a  general  fund  into  Court  and 
the  application  was  to  have  counsel  fees  paid  out  of 
the  fund  thus  impounded,  and  did  not  involve  the 
(juestion  of  individual  liability  outside  of  and  beyond 
the    fund,    and    are    not   in    point   in    this   case. 

It  is  next  said  that  the  Campbell  County  defend- 
ants waived  their  plea  in  a})atement,  by  obtaining 
time   to    answer,    and  it  is  now  too  late  to  rely   upon 
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their  plea.  It  is  true  the  proj^er  practice,  on  find- 
ing the  plea  against  defendants,  would  have  been  to 
render  a  decree  in  complainant's  favor  for  their 
debt,  from  which  they  could,  as  a  matter  of  right, 
have  taken  an  appeal.  Code  (M.  &  V.),  §  5136; 
Wilm?)  V.  Scniggs,  7  Lea,  638;  Strauss  v.  Weill, 
5    Cold.,    126. 

The  Court,  however,  refused  to  grant  the  api:)eal, 
and  complainants  consented  that  the  answer  might  be 
filed,  and  that  it  should  not  be  treated  as  a  waiver 
of  the  '  plea.  This  agreement  certainly  estops  and 
precludes  the  complainants  from  now  insisting  on  the 
irregularities  in  the  proceedings  taken  in  overruling 
the    plea. 

Complainants  insist  that,  inasmuch  as  defendants 
settled  with  the  bank,  their  agreement  that  fees 
should  be  paid  out  of  the  funds  impounded,  was 
abrogated,  as  that  agreement  clearly  contemplated 
the  prosecution  of  the  cause  to  final  hearing.  It  is 
clear  that  defendants,  in  the  adjustment,  made  pro- 
vision for  the  payment  of  fees  by  the  bank  in  sub- 
stantial accord  with  the  agreement  previously  entered 
into  with  complainants,  and  they  were  placed  in  such 
position  as,  by  proper  application  to  the  Court,  the 
amount  of  their  fee  could  ])e  fixed  and  decree  made 
for  its  payment,  and  this  could  have  been  done  by 
a  simple  reference,  wnich  the  attorneys  stood  in  po- 
sition to  have  obtained,  and,  if  the  finding  of  that 
Court,  as  to  the  amount,  should  prove  unsatisfac- 
tory,   complainants    had    their    remedy    by   appeal.     It 
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was  not  necessary  that  complainants  should  have  \)een 

m 

parties  on  record.  As  attorneys,  they  had  a  right 
to  the  reference  both  under  the  general  provisions 
of  the  law  and  the  agreement  made  between  the 
bank   and   its   creditors. 

We  see  no  error  in  the  finding  and  decision  of 
the  Court  of  Chancery  Appeals,  and  it  is  affirmed, 
the  Chancellor's  decree  reversed,  and  bill  dismissed. 
The  costs  will  be  paid  as  directed  by  the  Court  of 
Chancery    Appeals. 
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HoLSTON    V.   Coal  &   Iron   Co. 
[luioxvillf.      November   2,    1895.) 

AcTiox.     Far  deiiUi  of  infant,  by  whom.  mninUiinable, 

Suit  for  the  wrongful  killing  of  an  infant  cannot  be  maintained 
by  the  parent  without  administration. 

Code  construed:  ?§  3130,  3131,  3132,  3134  (M.  &  V.);  ??  2201,  2292 
(T.  &  S.)- 

» 

Cases  cited:  Bream  v.  Brown,  5  Cold.,  168;  Loague  v.  Railroad, 
91  Tenn.,  459;  Hall  v.  Railroad,  Thompson  Cases,  204;  Flatley 
V.  Railroad,  9  Heis.,  230;  Bledsoe  v.  Stokes,  1  Itex.,  312;  Traf- 
ford  V.  Express  Co.,  8  Lea,  99;  Bamberger  v.  Street  Railroad 
Co.,  mite.,  p.  18. 


FROM     RHEA. 


Appeal     in    error     from     Circuit     Court     of     Rhea 
County.       Jas.    G.    Parks,    Judge. 

Cooke,    Frazier    &   Swaney,    John    A.     Denton, 
and   S.    W.    Swabey   for   Holston. 

Burkett,    Miller,    Mansfield,    and    V.     C.    &   N. 
Q.    Allen   for   Coal   &  Iron   Company. 

Wilkes,  J.  This  is  an  action  for  damages  for 
the  death  of  Eli  Holston,  son  of  plaintiff,  Kate 
Holston,    and    stepson    of     plaintiff.     Squire    Holston. 
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There  was  a  trial  liefore  the  Court  and  jury  in  the 
Court  l)elow,  and  verdict  for  the  defendant,  and 
plaintiffs   have   api)ealed,    and   assigneit   errors. 

The  <lecea8ed  was  a  minor,  and  was  killed  while 
in  the  employ  of  the  defendant  company,  for  which 
he  was  working  under  an  a«jc«wi©nt  that  his  waojes 
should    F)e   \mi(\   to   his   mother   as   earned. 

Numerous  errors  are  assi^fned  to  the  charge  of 
the  Court,  which,  in  the  view  we  have  taken  of 
the   case,    need   not    be  [)assed    upon. 

At  common  law,  a  right  of  action  for  personal 
injuries  resulting  in  death,  died  with  the  person 
thus  injured.  Bream  v.  Broicn^  5  Cold.,  168; 
Loague  v.  RaUrmid^  7  Pickle,  459.  By  statute. 
Act  of  1S51-2,  carried  forward  into  Milliken  &  Ver- 
trees'  compilation  as  §^  3130,  3131,  the  rule  of 
the  common  law  was  so  far  modified  as  to  save  the 
right  of  action  of  a  person  dying  by  the  wrongful 
act  of  another,  by  providing  that  such  right  should 
not  abate  or  be  extinguished  by  death,  and  that 
the  suit  might  be  instituted  })y  the  personal  repre- 
sentative of  the  deceased,  for  the  lienefit  of  the 
widow  or  next  of  kin,  and  by  further  providing  that, 
if  he  declines  to  bring  such  suit,  the  widow  and 
children  of  the  deceased  might,  without  his  consent, 
use  his  name  in  bringing  such  suit.  Under  that 
Act,  it  was  uniformly  held  that,  although  the  suit 
was  for  the  personal  benefit  of  the  widow  and  next 
of  kin,  yet  they  could  not  sue  in  their  own  name, 
but    the    suit    would    lie    only    in    the    name    of    the 
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personal  representative.  IJall  v.  N,  cfc  C.  li.  H. 
Co.,  Thomp.  Cas.,  2u4r;  Flatley  v.  M.  cf?  C\  R,  R,, 
9  Heis.,  230;  Bledwe  v.  Stokes,  1  Bax.,  312;  Traf- 
ford  V.  ExprcHS  Co,,  8  Lea,  99;  Loague  v.  Rail- 
road, 7  Pickle,  459.  By'  the  terms  of  the  Act,  the 
right  of  action  survived  to  the  personal  representa- 
tive, and  was  in  this  manner  saved  vrhen  it  would 
otherwise  have  been  extinguished.  Accordingly,  this 
Court  said,  in  Flatley  \\  Railroad,  9  Heis.,  230, 
''when  a  right  is  given  by  statute,  and  a  remedy 
provided  by  the  same  Act,  the  right  can  be  pursued 
in   no   other   mode." 

Thus  the  law  stood  until  the  Act  of  1871,  Chap- 
ter 78,  brought  forward  as  §  3132  of  the  Code 
(M.  &  v.),  was  passed,  by  which  it  was  provided 
that  the  widow  might  prosecute  the  action  in  her 
own  name,  and,  if  there  were  no  widow,  then  the 
children  could  prosecute  in  their  names.  In  either 
event,  however,  the  damages  recoverable  were  those 
which  the  deceased  would  have  been  entitled  to  re- 
cover if  he  had  sued.  Trafford  v.  Exprei<fi  Co.,  8 
Lea,    109. 

By  the  Act  of  1883,  Chapter  186  (M.  &  V. 
Code,  §  3134),  it  was  provided  ''that  when  the 
death  s  caused  by  the  fault  of  another,  that  the 
party  suing,  if  entitled  to  damages,  shall  have  the 
right  to  recover  for  the  mental  and  physical  suffer- 
ing, loss  of  time,  and  necessary  expenses  resulting 
to  the  deceased  from  the  personal  injuries,  and  also 
the   damages   resulting   to    the    parties   for    whose    use 
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and    benefit    the    right    of  '  action    survives    from    the 
death    conse(iuent   upon   the   injuries   received/' 

But  it  is  held  in  IjHKjue  v.  Railroad^  7  Piekie, 
4(30,  that  this  Act  in  no  way  changed  the  mode  of 
suing.  *'The  suit  must  l)e  prosecuted  by  the  widow, 
or  the  children  if  there  is  no  widow,  or  by  the 
personal  representative  of  the  deceased 
when  the  next  of  kin  is  the  beneficiary.  The  only 
effect  of  the  Act  is  to  enlarge  the  amount  of  the 
recovery,  by  allowing  not  only  the  damages  which 
the  deceased  might  have  recovered  for  his  owi^  ben- 
efit, but  also  the  damages  peculiar  to  the  widow 
and  children,  or,  in  default  of  them,  the  next  of 
kin."  See,  also,  Bahihunjet^  Admv,^  v.  Citlzen.^'^ 
Stret't    Sail  road    (h,^    ant*'^    p.     IS. 

Independently  of  these  statutes,  the  father  and 
mother  would  have  no  right  of  recovery  for  the 
killino:  of  their  minor  child.  Hall  v.  Na^'<hr!l!e  cfc 
Chattanooga    Railroad    Co.^    Thompson's    Cases,    205. 

None  of  these  statutes  give  the  right  to  the  next 
of  kin,  as  such,  Imt  only  to  the  widow  and  chil- 
dren to  prosecute  such  suit  in  their  own  names,  and 
the  right  of  action  does  not,  by  the  statute,  survive 
to  the  next  of  kin,  but  to  the  personal  representa- 
tive for  the  benefit  of  such  next  of  kin,  and  such 
{personal  representative  only  has  the  right  to  prose- 
cute  such  suit  save  in  the  excepted  cases  of  the 
widow    and   children. 

The  right  of  action  surviving  to  the  {personal 
representative,    and   not   to   the   father   and   mother    as 
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next  of  kin,  the  suit  can  only  be  brought  by  such 
|)ersonal  representative,  even  though  the  father  and 
mother  may  be  beneficially  entitled  to  the  recovery  as 
next  of  kin.  In  no  eyent,  therefore,  could  a  re- 
covery Ije  had  in  the  present  action  brought  in  the 
names  of  the  mother  and  stepfather.  This  being 
so,  it  is  immaterial  and  unnecessary  to  examine 
whether  there  are  errors  in  the  record  as  against 
the   plaintiffs. 

The   judgment   is   affirmed  with   costs. 
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Coal   &   Iron   Co.    r.    Coppinger. 

(Kiioxvllle.       Novemlwr  2,    1895.) 

1.  Limitations,  Statute  of.     Seven  years'  ndverse  jmsscftsUm, 

Seven  years'  possession  of  land,  to  be  effective  to  bar  a  superior 
title,  must  be  actual,  adverse,  continuous,  exclusive,  visible, 
and  notorious.  To  be  actual,  it  must  be  by  inclosure  if  practi- 
cable, otherwise  by  such  use  as  the  premises  are  tflisceptlble  of. 
To  be  adverse,  it  must  be  hostile  to  all  others.  To  be  exclusive, 
it  must  exclude  all  hostile  claims.  To  be  continuous,  it  must  be 
something  more  than  a  series  of  occasional  trespa.sse8  attended 
with  removals  of  coal,  timber,  and  tanbark.  To  be  visible  and 
notorious,  it  must  be  such  as  g-ives  to  the  true  owner  reasonable 
notice  of  its  existence.     {Post,  pp.  .5:^,9,  0,10.) 

Cases  cited  and  approved:  West  r.  Lanier,  9  Hum.,  762;  Cass  r. 
Richardson.  3  C'old.,  138;  Copeland  v.  Murphy,  2  Cold.,  71;  Pullen 
r.  Hopkins,  1  Lea,  744;  Hicks  v.  Tredericks,  9  Lea,  491;  Garrett 
V.  Land  Co.,  94  Tenn.,  464;  Kirkman  r.  Brown,  93  Tenll.,  476. 

2.  Same.     Case  in  jiuhpnent. 

Occasional  entries  upon  land  for  a  period  of  more  than  seven 
years  by  one  claiming*  it  under  color  of  title,  attended  with  the 
removals  therefrom  of  timber  and  tanbark,  and  of  coal  in  small 
quantities,  does  not  c<mstitute  such  possession  as  will  bar  the 
superior  title,  where  the  conflict  was  only  25  acres  on  the  out- 
side line  of  a  5,000  acre  tract,  and  the  true  owner  had  no  actual 
notice  of  the  assertion  of  any  adverse  claim.     (Post,  pp.  327-534.) 


FROM     MARION. 


A])|)cal   from    Chancery    Court    of    Marion   County 

T.     M.     McCONNKLL,     Ch. 
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W.    D.    Spears   for   Coal   &   Iron   Co. 
Byron    Pope    for   Coppinger. 

Wilkes,  J.  This  is  an  action  of  ejectment.  It 
involves  the  relative  rights  of  the  parties  to  a  par- 
cel of  25^2^  acres  of  mountain  land.  The  Chancel- 
lor denied  complainant  any  relief,  and  dismissed  its 
bill,    and   it   has   appealed,    and   assigned   errors. 

It  is  conceded  that  the  land  in  controversy  is 
covered  by  the  title  pajoers  of  both  parties,  and 
that  the  chain  of  complainant's  title  is  perfect  and 
sui)erior  to  that  of  defendant,  who  claims  by  virtue 
of  more  than  seven  years'  adverse  possession  and 
user,    coupled   with    his  paper    title. 

There  are  no  houses,  fences,  or  other  improve- 
nients  upon  the  interlap,  but  defendant's  contention 
is  that  it  is  not  susceptible  of  such  improve- 
ments or  inclosure,  and  that  he  has  had  such  pos- 
session as  the  property,  from  its  situation  and  to- 
pography, is  susceptible  of.  Whether  he  has  had 
such  possession  is  the  only  question  in  controversy 
in  this  case,  and  turns  upon  his  own  evidence,  which 
was  adopted  bodily  by  three  other  witnesses,  and 
the  testimonv  of  William  Francis,  examined  as  a 
witness  for  defendant.  From  this  testimony  it  ap- 
pears that  the  land  lies  in  the  mouth  of  Dixon's 
cove,  (m  the  side  of  a  monntiiin,  and  extends  up 
the  bluff  of  the  mountain.  The  witness,  Francis, 
states  that  no  part  of  it  is  on  top  of  the  moun- 
tain,   ]»ut     that    the    corner    is    just    under   the    l)lutf. 


\'' 
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The  defendant  states,  however,  that  four  or  five 
acres  lie  on  toj)  of  the  mountain,  but  he  states  that 
he  does  not  know  where  the  lines  are.  It  is  de- 
scribed as  almost  entirely  a  ledge  of  rock,  most  of 
it  very  steep  and  sliding.  There  is  on  it  a  coal 
l)ank  ojxjned,  and  from  it  the  defendant  has  taken 
coal  for  many  years,  in  quantities  of  a  {Teck  to  a 
bushel  and  a  half  at  a  time,  to  run  his  little  black- 
smith shop  with,  and  others  have  taken  coal  from 
the  same  place,  mostly  in  small  quantities,  but  some 
in  wagon  loads.  Defendant  says,  in  a  general  way, 
that  this  was  done  by  his  consent  or  permission, 
but  he  adds  that  '*just  anybody  went  there  and  got 
coal  when  they  wanted  it.  Bishop,  Rogers,  and 
everybody  else  went  and  got  coal  whenever  they 
wanted  it.  It  was  a  free  thing.  I  suffered  them 
to  ^o  and  get  it.  It  was  understood  throusrhout 
the  country  that  I  owned  the  coal  mine."  There 
was  some  timber  on  the  land,  and  defendant  first 
began  to  use  it  in  1878,  when  he  got  some  saw- 
logs,  but  how  many  is  not  stated.  Since  that  date 
he  has  gotten  25,000  to  "50,000  feet  of  timber  off  of 
the  land,  but  cannot  state  the  dat«s  nor  the  quan- 
tities in  any  year,  except  that  he  got  a  board  tree 
off  of  it  in  1883,  and  some  logs  in  1892,  when  he 
was  enjoined.  Got  tanbark  also  in  1883,  and  logs 
just  as  it  suited  him,  but  cannot  say  that  they 
were  gotten  every  j'ear,  and  cannot  state  what  years 
he  did  jjet  timber  or  coal.  He  did  not  run  his 
shop    regularly,    and    never    hauled    any    of    the    coal 
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away.  Henry  got  some  coal  by  defendant's  permis- 
sion between  1880  and  1887;  Jones  some  in  1888 
or  1889;  Kogers  some  in  1891;  Owen  some  twenty 
years  ago.  Brown  lived  on  the  place  about  ten 
years,  and  used  the  coal  in  his  blacksmith  shop, 
getting  a  little  every  year;  that  he,  defendant,  used 
the  timber  and  coal  .off  and  on  all  the  time  since 
he   claimed   the    land. 

The  complainant  owned  5,000  acres  of  land  in  a 
body,  and  this  25-^^^  acres  is  an  inter  lap  on  one  of 
its   outside   lines. 

It  is  not  shown  that  defendant  ever  gave  any 
actual  notice  to  complainant  of  his  adverse  claim, 
or  that  it  had  any  notice  of  such  claim  except  that 
at  some  time,  the  date  not  stated,  the  lines  of  the 
5,000   acre   tract   were   surveyed   and   marked. 

Defendant  was  present  at  the  time,  and  assisted 
in  running  the  line  and  marked  it  himself,  including 
the  lands  in  controversy  in  complainant's  survey. 
He  states  that  he  objected  to  marking  the  line  as 
it  was  run,  but  was  told  that  the  marking  of  the 
line   did   not   amount   to   anything. 

To  constitute  adverse  possession  there  must  be  an 
actual  inclosure,  when  such  inclosure  is  practicable, 
of  the  premises.  While  this  is  so,  an  actual  in- 
closure or  residence  on  land  is  not  always  absolutely 
necessary  to  constitute  possession,  if  there  is  such 
use  and  occupation  as  the  land,  from  its  situation, 
nature,  and  character,  is  capable  of.  Wej<t  v.  Lanier^ 
9     Hum.,     762;      Cam    v.     Bichardson,     2    Cold.,    28; 

34—11  p 
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('(tpf'hiiid  V.  Murjfhij^  2-  Cold.,  71:  PaJh)}  v.  ILfp- 
k!nj<^  1  Lea,  744;  IUckn  v.  Tn^dfrlcl-H^  9  Lea,  41)1; 
Garntt    v.    Belmont    Duul    Co,,    10    Pickle,    464. 

Where,  however,  adverse  possession  is  relied  upon 
to  defeat  the  sui)erior  title,  the  evidence  must  be 
strong,  clear,  and  positive.  Angell  on  Limitations, 
381,  391;  1  Am.  &  Eng.  Eijc.  Law,  pp.  305- 
259,    note. 

The  possession  must  be  actual,  visible,  continuous, 
notorious,  exclusive,  and  adverse.  An  occasional  use 
by  cutting  grass  or  timber,  or  the  erection  of  tem- 
porary structures,  is  not  sufficient,  and  an  occasional 
tresi)ass  by  cutting  trees,  stripping  bark,  cutting  grass 
from  year  to  year  on  outlands,  digging  sand  or  ore, 
no  matter  how  long  continued,  will  not  alone  constitvite 
adverse  possession.  1  Am.  &  Eng.  Enc.  Law,  p.  258; 
2  Wood  on  Limitations  (2d  Ed.),  614-626;  Angell  on 
Limitations,  402.  Nor  will  the  mere  payment  of  taxes 
suffice.  PuUen  v.  Ilophlm,  1  Lea,  741;  1  Am.  & 
Eng.  Enc.  Law,  261,  284.  And  the  owner  must 
have  knowledge  of  the  adverse  claim,  or  it  must  be 
so  open  and  notorious  as  that  he  will  be  presumed 
to  have  notice  of  it.  Klrknuni  v.  Brotnn,  9  Pickle, 
476;  1  Am.  <&  Eng.  Enc.  Law,  264;  Angell  on 
Limitations,    406,    407. 

Tested  by  these  rules,  it  is  clear  that  defendant 
has  not  had  such  adverse  possession  as  the  law  re- 
quires to  give  him  a  good  possessory  right  as  against 
the   holder   of    the   true   title. 

We    think    that    his    acts    in    re<i:ard    to   this    land 
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only  constituted  a  series  of  trespasses  upon  the 
property  in  controversy  without  the  actual  knowledge 
of  complainant,  and  the  use  of  timber  and  ore  as 
a  trespasser.  It  was  not  exclusive,  as  he  states 
himself  that  the  ore  bed  was  a  free  thing,  and 
everybody  used  it  that  wanted  to,  and  his  cutting 
of  timber  and  stripping  of  bark  was  only  occasional, 
and  not  continuous,  but  such  as  any  trespasser  might 
do  upon  the  border  line  of  a  large  tract,  without 
the  knowledge  of  the  true  owner.  We  are  of 
opinion,  therefore,  that  defendant  has  not  shown 
such  adverse  possession  and  user  as  will  entitle  him 
to  defeat  complainant's  better  title,  and  the  decree 
of  the  Chancellor  is  reversed,  and  decree  for  com- 
plainant, to  the  land  in  dispute,  will  be  entered  in 
this   Court,    and   writ   of   possession   will   issue. 

The   defendants   will    pay   all    costs    of    this    Court 
and   the   Court   below. 
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Butcher   v.    Charles. 

{K)wxviUe.      November    9,    1895.) 

1.  Public  Schools.    Removal  of  teacficr. 

The  teacher  of  a  public  school  cannot  be  removed  by  the  directors 
except  for  the  statutory  causes  of  ^'incompetency,  improper 
conduct,  or  neglect  of  duty/'  and  not  for  these  causes  until 
after  conviction  upon  a  fair  trial  had  after  proper  notice,  and 
upon  charges  duly  preferred.     (Post,  vp,  536,  537,) 

Ck)de  construed:  J  1192,  Subsec.  3  (M.  &  V.). 

Case  cited  and  approved:  Morley  i\  Power,  5  Lea,  700. 

2.  Same.     Directors'  j}ower  to  close. 

The  directors  of  a  school  cannot,  in  the  absence  of  a  custom  to 
maintain  schools  for  any  particular  period,  close  it  .before  the 
end  of  the  school  year,  except  on  the  happening  of  contingen- 
cies provided  in  the  contract  of  employment,  where  it  does  not 
specify  the  duration  of  the  term,  but  authorizes  the  directors 
to  close  the  school  whenever  the  average  attendance  falls  below 
a  designated  number,  or  the  funds  for  the  support  of  the  school 
shall  be  exhausted.     {Post,  PP-  533,  534.  537.) 


FROM     HAWKINS. 


Appeal   from   Chancery  Court  of   Hawkins  County. 
H.    G.    Kyle,    Ch. 

Smith   &   Chestnut   for    Butcher. 

Jarvis   &   Armstrong    for   Charles. 
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Joshua  W.  Caldwell,  Sp.  J.  This  is  a  petition 
by  a  school-teacher  for  mandamus  upon  school  di- 
rectors, requiring  them  to  direct  a  County  Trustee 
to  draw  his  warrant  for  an  amount  alleored  to  be 
due  the  teacher  as  part  of  his  earned  salary.  The 
Chancellor  granted  the  preliminary  alternative  writ, 
and,  upon  the  hearing,  decreed  that  it  be  made 
peremptory.      Defendants  appeal. 

On  July  12,  1894,  J.  W.  Bailey  and  H.  E. 
Dykes,  school  directors  of  the  eighteenth  district  of 
Hawkins  County,  who  appear  to  have  been  the  only 
acting  directors,  employed  M.  J.  Butcher  to  teach 
public  school  No.  3  of  •  said  district  from  August  6, 
1894.  A  written  contract  was  entered  into,  in  the 
following   words: 

*' State  of  Tennessee,  i  Cb??imc^  with  the  directors 
Hawkins  County.  \  of  scliool  district  JVo.  18. 
* '  This  contract,  entered  into  this  twelfth  day  of 
July,  1894,  between  the  school  directors  of  the  eight- 
eenth district  of  Hawkins  County,  State  of  Tennessee, 
witnesseth:  That  the  said  directors  have  engaged  the 
said  M.  J.  Butcher  as  a  teacher  of  school  No.  3, 
in  said  district,  from  the  sixth  day  of  August,  1894, 
and  agree  to  pay  him  the  sum  of  $25  per  month 
for  his  services.  The  said  M.  J.  Butcher  agrees 
to  give  instruction  in  the  studies  required  to  be 
taught  in  said  school,  and  prescribed  by  the  school 
law,  to  such  pupils  as  may  attend  the  said  school 
during  the  said  term;  to  keep  the  record  of  said 
school  accurately,   according  to  law;    to   make,    at  the 
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end  of  each  month,  to  the  clerk  of  the  district 
and  to  the  County  Superintendent,  the  report  or 
summary  j)rescribed  by  the  school  regulations;  to 
deliver  the  re<:^ister  to  the  clerk  of  the  district,  and 
to  the  County  Superintendent  the  teacher's  abstract, 
pro|:)erly  filled  out  in  every  item,  immediately  after 
the  close  of  the  school;  and  discharge  faithfully  all 
other  duties  required  by  law  of  school-teachers.  It 
is  agreed  between  the  parties  that  the  said  teacher 
shall  not  be  entitled  to  demand  from  the  directors 
a  warrant  for  the  payment  of  his  salary  for  any 
month  until  the  said  teacher  has  delivered  to  the 
school  directors  named  above  the  report,  register,  or 
abstract  which  is  at  the  time  due  from  him.  And 
it  is  further  agreed  that  the  directors  may  close  the 
school  whenever  the  average  daily  attendance  for  the 
month  shall  fall  below  twelve  pupils,  or  whenever  the 
funds  for  the  support  of  the  school  shall  be  ex- 
hausted." 

At  the  August  election,  1894,  defendants,  J.  F. 
Charles,  W.  A.  Harris,  and  E.  Roark  were  elected 
school  directors  of  the  district,  to  succeed  the  direct- 
ors who  had  employed  Butcher,  and  went  into  office 
in  the  succeeding  September.  School  No.  3  was 
taught  in  a  Methodist  church,  the  property  of  that 
denomination.  Shortly  after  the  opening  of  the 
school  the  new  directors  \mdertook  to  paint  this 
church  at  a  cost  of  a])0ut  ^50,  using  the  school 
money.  Petitioner,  Butcher,  and  another  filed  a  bill 
to    enjoin    this    expenditure    as    unlawful,    and     as   di- 
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verting  to  an  improper  use  money  properly  appli- 
cable to  Butcher's  salary,  and  it  appears  that  the 
injunction  was  granted,  and  was  made  perpetual. 
Pending  that  litigation,  the  directors  sent  to  Butcher, 
the   petitioner,    the   following   notice: 

''There  will  remain,  after  paying  you  for  three 
months'  services  as  teacher  of  school  No.  3,  in  the 
eighteenth  civil  district  of  Hawkins  County,  about 
$50  school  funds.  There  is  a  suit  in  Chancery 
Court,  at  Rogersville,  as  to  whether  this  money 
shall  be  paid  in  repairing  the  '  school  house '  or 
not,  and  the  said  suit  is  not  yet  determined,  and 
you  are  therefore,  on  this  account,  notified  to  close 
the  school  at  the  end  of  three  months,  and  we  will 
only  pay  you  up  to  that  time.  This  November  20, 
1894." 

It  is  charged  by  Butcher  that  in  both  these 
matters  the  directors  were  animated  by  personal  dis- 
like of  himself,  but  it  is  not  material  to  consider 
that   question. 

Butcher  declined  to  dismiss  the  school,  but  con- 
tinued to  teach  until  January  14,  1895,  a  period  of 
five  and  a  half  months.  The  directors  paid  him 
S75,  or  three  months'  salary,  leaving,  as  he  claims, 
a   remainder   due   of   $62.50. 

Butcher  states  that  during  the  last  two  and  a 
half  months  that  he  taught,  being  the  controverted 
period,  the  average  attendance  upon  his  school  was 
from  20  to  35,  the  lowest  })eing  20,  and  that  he 
closed    with    39. 


536  KNOXVILLE : 


Butcher  v.  Charles. 


By  stipulation  of  counsel  for  both  parties,  it  ap- 
pears that  on  July  8,  1895,  there  remained  in  the 
hands  of  the  Trustee  of  Hawkins  County,  and  due 
the  eighteenth  school  district,  the  sum  of  $84.87, 
as  balance  of  public  school  funds  going  to  that 
district  for  1894-5.  It  appears  that  there  are  no  nec- 
essary charges  against  this  remainder,  unless  the 
petitioner.  Butcher,  be  entitled  to  recover  in  this 
case.  These  facts  also  appear  otherwise  in  the  record. 
Thus  the  average  attendance  of  pupils  did  not,  at 
any  time  during  Butcher's  incumbency,  fall  below  12, 
and  the  funds  for  the  support  of  the  school  for 
1894-5    have   not   teen   exhausted. 

The  case  has  been  .argued  on  two  hypotheses, 
first,  that  the  directors  had  the  power,  under  the 
circumstances,  to  dismiss  the  teacher,  anJ  did  dismiss 
him,  and  that  their  action  was  valid;  and,  second, 
that  they  had  the  power  to  close  the  school  at  the 
end  of  three  months,  and  that  their  action  in  clos- 
ing it  was  proper,  and  not  subject  to  review.  If 
it  were  purely  a  case  of  dismissal,  there  would  be 
no   question   in   the   case. 

The  statute,  M.  &  V.  Code,  S  1192,  Subsec.  3, 
declares  that  school  directors  may  dismiss  teachers  for 
'^incompetency,  improper  conduct,  or  neglect  of  duty." 
The  power  to  dismiss  is  limited  to  these  specified 
causes,  and  can  never  be  exercised  except  after  pre- 
ferment of  charges,  and  after  notice  and  a  fair 
trial.       MoAeij   v.    Pov'erH^    5    Lea,    700. 

In   this  case   no  charges  were  preferred,   and   there 
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was  no  notice  nor  trial,  and,  consequently,  there 
could  have  been  no  valid  dismissal  of  the  teacher. 
The  real  question  in  the  case  is  as  to  the  right  of 
the  directors  to  close  the  school  at  the  end  of  three 
months,  under  the  conditions  then  existing.  The  du- 
ration of  the  contract  is  nowhere  specified.  Butcher 
was  simply  employed  from  August  6,  1894.  If  it 
were  shown  that  it  is  the  custom  in  Hawkins 
County  to  maintain  the  schools  for  any  pfirticular 
period,  that  fact  might  be  of  value  in  this  case;' 
but  the  record  does  not  afford  this  assistance.  We 
are  constrained,  therefore,  to  read  the  contract  as 
applying  to  the  school  year  of  1894-6,  and  to  hold 
that  Butcher  was  entitled  to  continue  teaching  dur- 
ing that  period,  subject  to  the  contingencies  speci- 
fied in  the  contract — viz.,  the  reduction  of  average 
daily  attendance  per  month  below  12,  or  the  ex- 
haustion of  the  fund  for  the  support  of  the  school. 
It  appears  that  neither  of  these  contingencies  has 
arisen,  and  there  is  no  evidence  nor  allegation  that 
the  school  year  had  ended,  even  when  Butcher  closed 
his   school. 

Therefore,  the  decree  of  the  Chancellor  granting 
the  prayer  of  the  petition,  and  ordering  a  peremp- 
tory mandamus  to  issue  as  prayed  for,  was  correct, 
and  it  is  affirmed.  The  defendants,  as  individuals, 
will    pay    the   costs   of    this  appeal. 
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Rah.road  V,  Central  Lumber,  Etc.,  Co. 

(KufhrvUle.      November    9,    1895.) 

Contract.     Effect  of  drhUration  cUnwe, 

All  the  parties  to  a  building'  contract,  providing'  that  a  specified 
person  shall  have  the  sole  and  absolute  right  and  authority  to 
determine  the  amount  of  allowance  for  differences  in  ease  of 
alterations,  are  bound  by  his  decision,  unless  it  is  fraudulent, 
or  so  excessive  or  unjust  as  to  imply  bad  faith  or  gross  neglect. 

Cases  cited  and  approved:  ]McDonald  v.  Railroad,  93  Tenn.,  281: 
114  U.  S.,  540;  lOO  U.  S..  618;  138  U.  S.,  185;  34  Am.  St.  Rep.,  403. 


FROM  OREENft. 


Appeal  from  Chancery  Court  of  Greene  County. 
Jno.    p.    Smith,    Ch. 

Shown   &   Susong   for   Railroad. 

WiLsox   &   Piper   for   Defendants. 

Joshua  W.  Caldwell,  Sp.  J.  This  is  a  bill 
filed  by  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  against  the  Central  l<umber  & 
Manufacturing  Company,  of  Greeneville,  Tenn.,  and 
the  sureties  of  the  last  named  company  on  an  in- 
demnity  bond. 

On    August    21,     1891,     the    East    Tennessee,    Vir- 
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ginia  &  Georgia  Railway  Company  entered  into  a 
contract  with  the  Central  Lumber  &  Manufacturing 
Company,  by  which  the  lumber  company  undertook 
to  build  for  the  railway  company  a  brick  depot  at 
Greeneville,  Tenn.  The  building  was  to  be  con- 
structed according  to  specifications  agi'eed  on,  and 
at  a  cost  of  $6,250,  including  the  clearing  of  the 
ground. 

The  lumber  company  gave  bond  in  the  i)enaltA' 
of  f4r,000,  conditioned  to  save  the  railway  company 
harmless  from  all  liens  and  expenses  incident  to 
liens,  and  from  all  damages  resultins:  from  its  de- 
fault,  and  J.  N.  Harris,  M.  P.  Reeve,  A.  W. 
Kelly,  and  Isaac  O.  Harrell  became  the  sureties  on 
this   bgnd. 

The  building  was  erected,  and,  pending  the  con- 
struction, payments  aggregating  $4:,  760  were  made  by 
the  railway  company.  The  sum  of  $139.88  was 
allowed  for  extra  work,  })ringing  the  contract  price 
up  to  $6,389.88.  There  was  thus  left  to  the  credit 
of  the  lumber  company,  in  April,  1892,  the  sum  of 
$1,629.88.  Lien  claims  were  asserted  by  various 
persons,  and  were  paid  by  the  railway  company  to 
the  amount  of  $1,951.96,  being  an  overpayment  by 
the  complainants  of  $322.08.  To  recover  that  amount, 
with  interest,  this  bill  is  brought  by  the  railway 
company  against  the  luml)er  company  and  the  sure- 
ties on  the  indemnity  l)ond,  except  J.  N.  Harris, 
who   ap{)ears   to   have    left   the   State. 

It     appears     by    stipulation     of     counsel     that    the 
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amount  of  lien  claims  paid  by  the  railway  company 
is  as  stated  above,  and  it  is  further  agreed  that 
the  bill  be  treated  as  the  bill  of  the  receivers  of 
the   railway   company. 

The  defendants  answer  jointly,  and  admit  the  ex- 
ecution of  the  contract  and  the  identity  of  the  orig- 
inal instrument  which  is  iSled  with  this  bill.  But 
they  deny  that  anything  is  due  complainant,  and 
claim  that,  upon  a  fair  estimate,  the  balance  is  in 
their  favor.  They  aver,  and  such  is  the  fact,  that 
the  depot  was  to  be  built  upon  the  site  of  a  former 
depot,  which  had  l>een  burned;  that  the  foundations 
of  the  former  structure,  or  a  part  of  them,  were 
to  be  used  for  the  new  one,  and  that,  much  of  the 
material  of  the  old  foundations  proving  to  be  unfit 
for  the  purpose,  defendants  furnished  new  bricks  for 
foundations  at  their  own  cost,  and  did  other  small 
items  of  extra  work,  and  did  not  consult  the  rail- 
way company's  engineer  before  doing  this,  because 
they  were  afraid  of  forfeiting  compensation  under 
the  contract  by  delay.  For  this  defendants  say  no 
proper  credit  has  been  allowed,  and  that,  if  such 
credits  were  allowed,  the  railway  company  would  be 
the  debtor.  The  amount  of  credit  claimed  on  this 
account   is   not   state<l    in   the   answer. 

The  contract  requires  the  defendant  company  to 
build,  for  the  price  specified,  a  brick  passenger 
depot,  to  provide  all  material,  supplies,  equipment, 
etc.,  and  do  all  the  work  of  every  kind,  character, 
and    description    intended,     called    for,     and     designed 
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and  required,  in,  by,  and  under  the  plans,  drawings, 
and  specifications.  It  was  expressly  stipulated  that 
the  defendant  conapany  was  to  make  alterations  and 
variations  as  the  railway  company  desired,  and  the 
following  additional  agreement  on  this  point  was 
made,  viz.:  "All  allowances  and  differences  hereunder, 
on  account  of  such  work,  must  be  agreed  and  settled 
upon  before  the  same  is  begun,  otherwise  the  chief 
engineer  of  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  shall  have  the  sole  and  absolute 
right  and  authority,  and  the  same  is  hereby  given, 
to  fix  and  determine  the  amount  of  such  allowance 
or    differences,    if   any." 

The  cost  of  this  extra  work  upon  the  founda- 
tions and  elsewhere  was  not  agreed  upon  nor  settled 
before  it  was  done,  although  it  was  ordered  by  the 
assistant  engineer  in  charge,  and  the  amount  to  be 
allow^ed  for  it  was  fixed  by  D.  W.  Lum,  the  chief 
engineer  of  the  railway  company,  at  $139.88,  as 
al>ove  stated.  The  engineer  says  that  his  estimate 
is  based  on  actual  measurement.  By  agreement  of 
parties,  the  litigation  is  limited  to  the  cost  of  the 
foundations  proper,  for  which  the  exact  amount  fixed 
bv  Mr.  Lum  is  $108.16,  while  the  defendant  com- 
pany  claims  more  than  twice  that  amount.  The 
railway  company  relied  upon  the  engineer's  estimate 
as  final  and  conclusive  under  the  contract.  The 
principal  contention  of  defendants  was,  that  they 
were  entitled  to  credit  at  the  rate  of  eleven  dollars 
a    thousand     for     about   30,000     bricks     laid     in     the 
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foundation,    replacing   old  and   worthless   bricks.     They 
claim    that,     whereas    the    engineer    charged    the     de- 
fendant  company    with    the   estimated   cost   of    the   old 
brick    used   in    the     reconstruction,    he     had    no    riijlit 
to   do  so,    ])ecau8e  it  is   the  custom   in   such   cases  for 
the    old    ])ricks    to     be     free    to    the    contractors;     at 
least  to  (TO  to  the  contractors  for  the  cost  of  cleanine:. 
This   is   not   relied   upon   in   the   answer,    which   is    al- 
together general   and   vague,    but   proof    was   taken  on 
the    point   as   if    it   had   been   pleaded.       The   proof    is 
not   satisfactory    as    to    the    accuracv^   of    the   estimate 
relied    on    by   defendants.      There    is    some    testimony 
tending   to   show   that    the    custom    in    this   respect   is 
as    claimed    bv    the    defendants,    but    it    is    not    suffi- 
cient.      The  testimony  as  to  usage,  taken  as   a  whole, 
is   hardly   consistent   in    effect,   and   falls   short   of    the 
explicitness   and   certainty  which  are   necessary  to  sus- 
tain  such   a   defense,    and    could    hardly   avail    defend- 
ants,   even    if    the   question    could    be   considered.       It 
is   clear   that    the    railway   company   never    understood 
the   contract   in   this   way. 

One  of  the  defendants,  M.  P.  Reeve,  wrote  to 
F.  K.  Huger,  the  railway  superintendent,  in  regard 
to  the  old  bricks,  and  Iluger  replied:  "I  have  no 
objection  to  you  taking  the  old  bricks,  provided  you 
replace  them  with  others  as  good  or  better,  but 
would  suggest  that  you  first  get  permission  to  do 
so.       Please   see   that   thev   are   returned."*' 

It  appears  that  one  of  the  defendants,  M.  P. 
Reeve,    built   the   upper   story   of    a   brick    house   near 
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the  depot  with  these  old  bricks.  So  that  this  ma- 
teriaF,  which  was  intended  to  be  used  in  construct- 
ing the  foundations  of  the  new  depot,  must  have 
been  of  substantial  value,  and  the  defendant,  Reeve, 
diverting  it  to  his  own  use  in  part,  and  the  de-* 
fendant  company  using  it  in  part  in  the  foundation, 
we  tftink  the  engineer's  determination  on  this  point 
was   correct. 

These  questions  are  considered  in  deference  to 
the  earnest  insistence  and  argument  of  counsel,  but 
the  determination  of  them  is  not  necessary  in  the 
view    that   has  been   taken   of    this   case. 

The  Chancellor  was  of  opinion  that  the  estimate 
of  the  engineer  of  the  railway  company  was,  by 
virtue  of  the  contract,  final  and  conclusive,  and 
therefore  he  rendered  a  decree  in  favor  of  the 
railway  company  against  the  lumber  company  and 
its  sureties  on  the  indemnity  bond  for  the  amount 
of  the  overpayment  on  lien  claims — viz.,  $322.08, 
with    interest. 

The  decree  is  obviously  correct.  The  rule  is 
well  settled  that  where  parties  to  a  construction 
contract  of  any  kind  agree  to  submit  differences,  or 
questions  of  any  character  arising  in  connection  with 
the  work,  to  the  decision  of  an  architect  or  of  an 
engineer,  the  decision  of  the  arbiter  thus  selected 
is  final,  and  all  parties  are  bound  by  it  unless  it 
be  shown  that  the  estimate  or  conclusion  is  fraudu- 
lent or  so  excessive  or  so  palpably  unjust  as  to 
imply   bad   faith   or  gross   neglect.       The   general   rule 
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that  engineers'  estimates  are  conclusive  in  such  cases 
was  approved  by  this  Court  in  the  case  of  McD(m- 
ahl^  Sli^^a  it  Co,  v.  Railroad,  93  Tenn.,  281.  In 
that  case,  however,  the  engineer's  holding  was  not 
assailed.  In  the  case  under  consideration  the  find- 
ing of  the  engineer  is  not  attacked  by  explicit 
averinenls  in  the  pleadings,  and  it  might,  according 
to  the  weight  of  authority,  l>e  held  that,  for  this 
reason  alone,  the  Chancellor's  decree  should  be 
aflSrmed.  But  the  conclusion  may  be  put  upon 
higher  grounds.  The  case  of  Martiii^hurg  t&  Poto- 
mac Railroad  Co.  v.  March,  114:  U.  S.,  540,  in- 
volved the  interpretation  of  a  railroad  construction 
contract  which  provided  that  the  company's  engi- 
neer should,  in  all  cases,  determine  questions  relat- 
ing: to  the  execution  of  the  work,  and  that  his 
estimate  should  be  final  and  conclusive.  It  was 
held  that,  in  the  absence  of  fraud  or  such  gross 
mistake  as  would  necessarily  imply  bad  faith  or  a 
failure  to  exercise  an  honest  judgment,  the  action 
of  the  engineer  was  conclusive  upon  the  parties. 
To  the  same  effect  is  the  holding  in  Sweeney  v. 
UnUed  States,  109  U.  S.,  618,  and  Chkago  & 
Santa  Fe  Railroad  Co,  v.  Price,  138  U.  S.,  185. 
The  holdings  of  the  State  Courts  are  in  accord 
with  this  decision.  In  Wllllamfi  v.  Chicago,  etc, 
Ralhray  0>.,  34  Am.  St.  Rep.,  403,  it  was  said 
by  the  Supreme  Court  of  Missouri  that  in  such 
cases  engineers'  estimates  may  l)e  impeached  only 
for     fraud     or     gross     mistake     implying     bad    faith. 


\ 
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See,  also,  Brxi-Hh  .v.  F'mhsr^  14  Am.  St.  Rep.,  510. 
In  9  Am.  &  Eng.  Enc.  of  Law  the  rule  deduced 
from  a  large  number  of  cases  cited  is  that,  if  the 
engineer's  decision  be  honest,  and  does  not  appear 
to  be  tainted  with  fraud,  it  is  conclusive  upon  the 
parties,  no  matter  how  erroneous.  This  appears, 
however,  to  be  an  extreme  statement,  and  the  rule 
is  better  declared  in  Railroad  v.  Mareli^  114  U.  S., 
540,  and  in  Railroad  v.  Price^  138  U.  S.,  185, 
quoted   above. 

In  this  case  there  is  no  charge  of  fraud,  and 
no  attack  upon  the  good  faith  or  fairness  of  the 
engineer  in  the  pleadings,  and  even  the  proof  does 
no  more  than  raise  a  question  as  to  which  there 
may  be  honest  difference  of  opinion,  but  as  to 
which  the  facts  of  the  record  appear  to  sustain  the 
engineer.  It  seems  to  be  precisely  one  of  those 
matters  which  the  parties  must  have  had  in  mind 
when  they  agreed  that  the  engineer  should  pass 
upon  the  questions  relating  to  extra  work.  There 
.  is  abundant  authority  to  sustain  the  Chancellor's  de- 
cree, whether  the  engineer  be  regarded  technically 
as   an   engineer   or   as   an   architect   in   this   case. 

The   decree   is   affirmed,    with    costs. 

35—11  p 
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State  v,  Yardley. 
{Kfw,rr;/ff\       November    9,    1895.) 

1.  Constitutional  Law.     As  to  axibject  of  sUitutes  manckitory. 

The  constitutional  requirement  that  a  statute  shall  not  embrace 
more  than  one  subject,  which  shall  be  expressed  in  the  title,  is 
mandatory.  A  statute  framed  in  contravention  of  this  pro- 
vision is  invalid.     (Pttstj  p.  5r)2.) 

Constitution  construed:  Art.  IL,  J  17. 

Cases  cited  and  approved:  Cannon  v.  Mathes.  8  Heis.,  518;  Cole 
Mfg.  Co,  V.  Falls,  90  Tenn.,  482.      . 

i.  Same.     TUlc  expr&tses  Hubject. 

The  title,  **An  Act  to  protect  hotel,  inn,  and  boarding  house 
keepers,"  sufficiently  complies  with  the  constitutional  require- 
ment that  the  subject  of  a  statute  shall  be  expressed  in  its  title. 
The  subject  expressed  in  this  title  is  the  protection  of  the 
classes  named.     (Po»t,  pp,  552-^354.) 

Constitution  construed:  Art.  IL,  J  17. 

Act  constnied:  Acts  189.5,  Ch.  67. 

3.  Samk.     Rule  as  Uj  {fvnernlUy  of  title. 

Generality  of  the  title  of  a  statute  is  not  objectionable  unless  it 
is  made  to  cover  legislation  incongruous  in  itself,  or  foreign  to 
its  object.  It  is  sufficient  if  the  title  describes,  with  adequate 
clearness,  the  general  purpose  and  scope  of  the  Act.  It  is  not 
essential  that  the  title  be  made  an  index  or  epitome  of  the 
statute,  nor  is  it  necessary  that  the  title  should  set  forth  the 
mtxies,  means,  or  instrumentalities  which  may  be  provided  in 
the  statute  for  its  administration  and  enforcement.  {Post,  pp. 
o5''i,  534.) 

Cases  cited  and  approved:  Luerhman  v.  Tax.  Dist.,  2  Lea,  425; 
Ej-  piirte  (iriffin,  88  Tenn..  547;  Railroads  r.  Crider,  91  Tenn., 
494;  Cannon  r.  Mathes,  8  Jleis.,  519;  bYazier  v.  Railroad,  88 
Tenn.,  140;  State  v.  Wilson,  12  Lea,  247;  (ireene  v.  State,  15 
Lea,  711. 
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4.  Same.     TUle  enihraces  mily  one  subject. 

The  title,  *'An  Act  to  protect  hotel,  inn,  and  boarding  house 
keepers,"  embraces  only  one  subject,  viz.,  the  protection  of  the 
>    classes  mentioned.     {Post^  p.  5&4,) 

.5.  Same.     Statute  embraces  but  one  subject. 

A  statute  for  the  protection  of  hotel,  inn,  and  boarding  house 
keepers  embraces  but  one  subject,  although,  in  several  sections, 
it  provides  (1)  that  certain  fraudulent  acts,  to  the  prejudice  of 
hotel,  inn,  and  boarding  house  keepers,  shall  be  misdemeanors; 
(2)  what  shall  constitute  pHma  facie  evidence  of  fraudulent  in- 
tent in  prosecutions  for  those  acts;  and  (3)  for  the  sale  of  bag- 
gage and  other  property  left  by  defaulting  patrons  of  hotels, 
inns,  and  boarding  houses.     {Post,  pp.  550-552,  554-557.) 

Constitution  construed:  Art.  II.,  J  17. 

Act  construed:  Acts  1895,  Ch.  67. 


6.  Same.     Singleness  of  statute.     Rule. 

All  matters  which  are  naturally  and  reasonably  connected  with  | 

the  subject  of  a  statute,  either  directly. or  indirectly,  and  all 
measures  which  will  or  may  facilitate  the  accomplishment  of 
the  purpose  of  the  statiite,  are  properly  included  in  it.  (PosU 
pp.  555-657.) 

Cases  cited  and  approved:  Cannon  v.  Mathes,  8  Heis.,  523;  Frazier 
V.  Railroad,  88  Tenn.,  158;  Cole  Mfg.  Co.  v.  Falls,  90Tenn.,  483; 
Railroad  v.  Crider,  91  Tenn.,  493;  Railroad  v.  Russell,  93  Tenn., 
108;  Railroad  r.  Hughes,  94  Tenn.,  450;  Railroad  v.  Stone- 
cipher,  ante,  311. 

7.  Same.     As  to  repedUng  statutes.    Dejlnitions. 

In  the  constitutional  provision  that  '*  all  Acts  which  repeal,  re- 
vive, or  amend  former  laws  shall  recite  in  their  caption,  or 
otherwise,  the  title  or  substance  of  the  law  repealed,  revived, 
or  amended,"  the  word  '* caption"  is  synonymous  with  *'  title,'' 
and  the  word  ** otherwise"  refers  to  the  body  of  the  repealing, 
reviving,  or  amending  Act.     {Post^  p.  557. ) 

Constitution  construed:  Art.  II.,  J  17. 

Cases  cited  and  approved:  State  v.  Runnels,  92  Tenn  ,  322;  Ran- 
some  V.  State,  91  Tenn.,  718;  *Shelton  v.  State,  MS. 


♦  This  case  was  not  furnished  to  the  R<*portpr  in  time  to  appear  at  its  proper  phice 
in  this  volume,  and  will  therefore  lye  reserved  for  the  next  volume. — Reporter. 
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8.  Sauk.     Stime,     TmpllcatUtn. 

Repeals,  amendments,  and  revivors  of  statutes  by  implication 
are  not  within  the  constitutional  requirement  that  '*all  Act- 
which  repeal,  revive,  or  amend  former  laws  shall  recite  in 
their  caption,  or  otherwise,  the  title  or  substance  of  the  law 
repealed,  revived,  or  amended.*'    (Pr>#rt,  ;>.  5dS.) 

Constitution  construed:  Art.  II.,  J  17. 

Cases  cited  and  approved:  Insurance  Co.  v.  Tax.  Dist.,  4  Lea,  644; 
Maney  v.  State,  6  Lea,  221;  Knoxville  v.  Lewis,  12  Lea,  181; 
Ballentine  v.  Pulaski,  15  Lea,  633;  Poe  v.  State.  85  Tenn.,  495; 
Railroads  17.  Crider,  91  Tenn.,  507;  Hunter  r.  Memphis,  93  Tenn., 
571. 

9.  Samk.     Same,     Repetillng  cUiusc.        « 

That  a  statute  contains  an  express  general  repealing  clause  does 
not  bring  it  within  the  constitutional  requirement  that  the 
title  or  substance  of  the  repealed  Act  shall  be  recited  in  the 
caption,  or  otherwise,  by  the  repealing  statute.  The  presence 
or  absence  of  this  repealing  clause  is  unimportant  in  determin- 
ing the  character^of  the  statute.     (Pa«t,  pp.  5.58,  559.) 

Constitution  construed:  Art.  11.,  J  17. 

Act  construed:  Acts  1895,  Ch.  67. 

Cases  cited  and  approved:  Insurance  Co.  v.  Tax.  Dist.,  4  Lea,  644; 
Maney  v.  State,  6  Lea,  221;  Knoxville  v.  Lewis,  12  Lea.  181; 
Ballentine  v.  Pulaski,  15  Lea,  633;  Poe  v.  State,  85  Tenn.,  495: 
Railroads i\  Crider,  91  Tenn.,  507;  Hunter  r.  Memphis,  93  Tenn., 
,571. 

10.  Same.     Iviprlsonment  for  debt. 

A  statute  is  not  invalid,  as  authorizing  imprisonment  for  debt, 
which  declares  it  a  misdemeanor  to  fraudulently  obtain  hotel 
accommodations,  or  to  fraudulently  remove  baggage,  to  defraud 
the  proprietor.  The  imprisonment  is  inflicted  for  the  debtor's 
fraud,  not  for  his  debt.     {Post,  pp.  55.9-563. ) 

Constitution  construed:  Art.  I.,  §  18. 

Act  construed:  Acts  1895,  Ch.  67. 

11.  Same.     PreMumptUni  as  Uj  coiistUutlonalUy  of  sUitute. 

All  intendments  will  be  made,  and  all  doubts  resolved  in  favor  of 
that  interpretation  of  a  statute  which  will  support  it  and  avoid 
conflct  with  the  Constitution.     {Post,  p.  560.) 

Cases  cited  and  approved:  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.,  469; 
Railroads  v.  Crider,  91  Tenn.,  507;  Ellis  v.  State,  92  Tenn.,  93. 
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12.  Same.     TYUil  by  Jury. 

The  right  of  trial  by  jury  is  not  abridged  by  a  provision  in  a 
statute  that  proof  of  certain  enumerated  facts  shall  constitute 
priina  fade  eviplence  of  fraudulent  intent  in  the  prosecution  of 
an  offense  created  by  the  statute.     {Post^  pp.  564r-^567.) 

Constitution  construed:  Art.  I.,  J  J  6,  8,  9. 

Act  construed:  Acts  1895,  Ch.  67. 

Cases  cited:  Railroads  v  Crider,  91  Tenn.,  498-9;  McGuireu  State, 
6  Bax.,  621;  Willcox  u  State,  3  Heis.,  118;  Hughes  v.  State,  8 
Hum.,  75;  Fields  v.  State,  6  Cold.,  526;  Poe  v.  State,  10  Lea, 
680;  Boyer  v.  State,  93  Tenn.,  220;  Coffee  v.  State,  3  Yer..  283; 
Draper  v.  State,  4  Bax.,  246;  Gray  v.  State,  4  Bax.,  331;  Witt  v. 
State,  6  Cold.,  5;  Epperson  v.  State,  5  Lea,  299. 

13.  Statutes.     Construed  in  light  of  all  their  provisions. 

The  clause  in  the  Act  for  the  protection  of  hotel,  inn,  and  board- 
ing house  keepers,  which  provides  that  refusal  of  a  party  to 
pay  for  food,  lodging,  or  accommodations,  shall  constitute 
priirui  facie  evidence  of  fraudulent  intent,  is  to  be  construed 
with  reference  to  the  other  provisions  of  the  statute,  and  as 
referring  to  a  fraudulent  refusal.     {PosU  p.  567.) 

Act  construed:  'Acts  1895,  Ch.  67. 
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HouK   for   Yardley. 


Caldwell,    J.       Sallie    Yardley    was    indicted    for 
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obtaining  accommodations,  as  a  boarder,  in  the  Ward- 
ing house  of  Amanda  Smith,  in  Knoxville,  and  there- 
after imlawfulh'  and  surreptitiously  .  removing  her 
baggage  and  property  from  said  boarding  house, 
without  the  consent  of  the  proprietor  thereof  or 
the  payment  of  her  l)ill.  On  motion  of  the  de- 
fendant the  indictment  was  quashed,  and  the  State 
appealed    in   error. 

The  substance  of  the  motion  to  quash  is  as 
follows:  That  the  Act  upon  which  the  indictment 
is  based  is  unconstitutional  (1)  l>ecause  its  subject 
is  not  stated  in  the  title;  (2)  because  the  title  em- 
braces morA  than  one  subject;  (3)  because  the  Act 
seeks  to  repeal,  amend,  and  revive  former  laws,  and 
does  not  recite  in  its  caption,  or  otherwise,  the  title 
or  substance  of  the  laws  repealed,  amended,  or  re- 
vived; and  (4:)  l>ecause  the  Act  was  intended  to 
make  the  creation  of  certain  debts  a  criminal  offense, 
punishable  by    imprisonment.   . 

The  Court  adjudged  all  the  grounds  of  the  motion 
well    taken,    and,    therefore,    held    the    indictment    bad. 

The  Act  in  question  is  in  the  following  words 
and   figures: 

*'AN   ACT   to  protect  hotel,   inn,   and  boarding  house  keepers. 

'^Section  1.  Bf^  it  tnuicted  hy  the  General  Asi<e)rihl y 
of  the  State  ({f  Te)mf'Me<^^  That  persons  who  shall, 
at  any  hotel,  inn,  or  ])oarding  house,  order  and  re- 
ceive, or  cause  to  be  furnished,  any  food  or  ac- 
commodation,   with    intent    to    defraud    the    owner   or  i 
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proprietor  of  such  hotel,  inn,  or  boarding  house  out 
of  the  value  or  price  of  such  food  or  accommoda- 
tion; and  any  person  who  shall  obtain  credit  at  any 
hotel,  inn,  or  boarding  house,  by  the  use  of  any 
false  pretense  or  device,  or  by  fraudulently  deposit- 
ing at  such  hotel,  inn,  or  boarding  house  any  bag- 
gage or  property  of  less  value  than  the  amount  of 
such  credit,  or  of  the  bill  by  such  perbT)n  incurred, 
unless  credit  be  given  by  express  agreement;  and 
any  person  who^  after  ohialnhuj  credit  or  accommoda- 
tion at  any  hotel y  inn^  or  hoarding  hoia^e^  and  shall 
HurrepthiouHly  remove  hh  or  Jier  hag  gage  m*  propertnf 
therefrom  y  slhall^  upon  con  r  let  Ion,,  he  adjudged  guilty 
of  a   misdemeanor y    and  he  punlnhed  accordingly, 

**Sec.  2.  Be  it  further  enacted^  That  proof  that 
lodging,  food,  or  other  accommodation,  was  obtained 
by  false  pretense,  or  by  false  or  fictitious  show  or 
pretense  of  baggage;  or  that  the  party  refused  to 
pay  for  such  food,  lodging,  or  accommodation  on 
demand;  or  that  he  absconded  without  paying,  or 
offering  to  pay,  for  such  food,  lodging,  or  other 
accommodation;  or  that  he  surreptitiously  removed, 
or  attempted  to  remove,  his  or  her  baggage,  shall 
be  jyrima  facie  proof  of  the  fraudulent  intent  men- 
tioned  in    Section    1    of   this    Act. 

'^Sec.  3.  Be  it  further  enacted^  That  at  any  time 
after  thirty  (30)  days  after  the  person  incurring  the 
debt  or  obligation  has  loft  the  hotel,  inn,  or  board- 
ing house,  and  the  debt  or  obligation  being  still  due 
and   unpaid,    the   owner    or    proprietor   of    said   hotel, 
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inn,  or  boarding  house,  may  eell,  at  public  auction, 
for  cash,  at  hotel  or  boarding  house  office,  any  or 
all  baggage  or  property,  left  at  said  hotel,  inn,  or 
boarding  house,  to  satisfy  said  debt  or  obligation, 
without  any  .  process  at  law  or  equity;  Provided^ 
That  said  sale  shall  be  advertised  by  written  or 
printed  posters  for  at  least  ten  days  before  said 
sale. 

"Sec.  4.  Be  it  further  enacted^  That  all  laws, 
and  parts  of  laws,  in  conflict  with  this  Act  be,  and 
the  same  are  hereby,  repealed."      Acts  1895,  Ch.   67. 

It  will  be  observed  that  the  indictment  before  us 
is  framed  under  the  third  clause  of  the  first  section 
of  the  Act,  which  we  have  indicated  by  italics. 
The  Act  is  assailed  as  a  whole,  in  its  title  and  in 
its  body,  and  as  a  whole  we  consider  it,  treating  the 
objections  made  in  the  motion  to  quash  in  the  order 
in   which   they   are   heretofore   mentioned. 

The  first  and  second  objections  are  directed  at 
the  title  of  the  Act,  and  are  intended  to  invoke 
the  second  clause  of  Section  17  of  Article  II.  of 
the  State  Constitution,  which  clause  declares  that  "no 
bill  shall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in  the 
title."  That  requirement  of  the  organic  law  is 
mandatory,  and,  unless  obeyed  in  every  instance,  the 
legislation  attempted  is  invalid  and  of  no  effect 
whatever.        Cannon     v.     Mathei^^    8    Heis.,     518;     Col^ 

■ 

Manufacturing    Co.    v.    FalU^    90   Tenn.,    482. 

1.     The    subject   of    the   present   Act    is    protection 
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to  hotel,  inn,  and  boarding  house  keepers,  and  that 
subject  is  plainly  and  unmistakably  expressed  in  the 
title,  which  is  as  follows:  ^'An  Act  to  protect  ho- 
tel, inn,  and  boarding  house  keepers."  It  is  a 
vain  impeachment  of  the  law  to  say  that ,  it  is  bad 
because  the  means  or  instrumentalities  by  which  that 
protection  is  to  be  afforded  are  not  recited  in  the 
title.  Recitation  of  details  in  the  title  of  an  Act 
is  not  necessary  to  its  validity.  It  is  sufficient  to 
state  the  object  in  the  title,  and  the  manner  of  its 
accomplishment  in  the  body  of  the  Act.  Luei'hman. 
V.  Taxing  District^  2  Lea,  425;  Ex  parte  Griffin^ 
88    Tenn.,    647;    Railroads  v.    Crider,    91   Tenn.,  494. 

A  late  author  says:  ^'In  regard  to  the  particu- 
larity required  in  the  title  of  a  statute,  it  is  the 
accepted  doctrine  that  it  is  sufficient  if  the  title  de- 
scribes, with  adequate  clearness,  the  general  purpose 
and  scope  of  the  Act.  It  need  not  amount  to  an 
index  or  epitome  of  the  statute,  nor  is  it  necessary 
that  the  title  should  set  forth  the  modes,  means, 
or  instrumentalities  provided  in  the  law  for  its  ad- 
ministration and  enforcement."  Black's  Const.  Law, 
Sec.    107. 

It  cannot  be  truly  said,  therefore,  that  the  title 
under  consideration  does  not  express  the  subject  of 
legislation  because  it  fails  to  indicate  the  particular 
provisions  to  be  made.  Nor  can  it  be  successfully 
contended  that  it  fails  to  express  the  subject  be- 
cause of  the  general  terms  used  for  that  purf>ose. 
Generality   of    title    is    not    objectionable,    so   long    as 
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it  is  not  made  to  cover  leofislation  incongrruous  in 
itself,  or  which,  by  fair  intendment,  may  not  be 
considered  as  having  a  necessary  or  proper  connec- 
tion with  the  subject  expressed.  Cooley\s  Const. 
Lim.  (5th,  Ed.),  p.  174;  Cannon  v.  Mathes^  8  Heis., 
519;  Fmzler  v.  HaUway  Ok,  88  Tenn.,  140;  State 
V.  WllHon,  12  Lea,  247;  Greene  v.  State,  15  Lea, 
711. 

2.  The  title  does  not  embrace  more  than  one 
sul)ject.  That  it  names  its  proposed  beneficiaries  in 
three  classes — as,  hotel  keei>ers,  inn  keepers,  and 
boarding  house  keejiers — does  not  make  it  double; 
and  yet  there  is  no  other  ground  even  so  plausible  as 
that  upon  which  to  rest  the  insistence  that  it  embraces 
more  than  one  subject.  The  number  of  persons  or 
classes  of  persons  or  kinds  of  business  to  be  af- 
fected by  a  particular  Act  has  no  bearing  upon  the 
question  as  to  whether  the  title  embraces  one  sub- 
ject or  more.  The  subject  expressed  in  the  title 
may  be  single,  and  still  authorize  legislation  for 
every  individual  in  the  State,  as  in  case  of  general 
assessment  Acts,    etc. 

3.  Does  the  body  of  the  Act  embrace  more 
than  one  subject?  Though  not  raised  in  the  mo- 
tion to  quash,  this  is  a  question  to  ]>e  considered 
in  determining  the  validity  or  invalidity  of  the  Act. 
If  it  should  be  answered  in  the  affirmative,  then 
the  Act  is  void,  without  reference  to  the  question 
raised   in   that   motion. 

The   first    section    declares    that    certain    fraudulent 
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acts,  to  the  prejudice  of  hotel,  inn,  and  boarding 
house  keepers,  shall  be  misdemeanors;  the  second 
section  declares  what  shall  constitute  prima  fade 
evidence  of  fraudulent  intent  in  prosecutions  for 
those  acts;  and  the  third  section  authorizes  the  sale 
of  baggage  or  other  property  left  by  defaulting 
patrons   of   hotels,    inns,    and    boarding   houses. 

The  first  and  second  sections,  combined,  are  in- 
tended to  prevent  and  suppress,  by  criminal  punish- 
ment, the  fraudulent  acts  therein  enumerated;  and 
the  third  section  is  intended  to  reduce  the  injury 
resulting  from  such  acts  as  much  as  possible  by 
providing  a  speedy  civil  remedy.  They  all  tend  to 
the  same  end,  and  facilitate  the  same  purpose. 
They  are  consistent  parts  of  one  general  scheme, 
promotive  of  the  object  and  germane  to  the  subject 
expressed  in  the  title — namely,  protection  to  hotel, 
inn,  and  boarding  house .  keepers.  This  being  true, 
the  Act,  though  consisting  of  different  parts,  em- 
braces  but   one   subject   in   legal   contemplation. 

Sutherland,  in  the  ninety-third  section  of  his  work 
on  Statutory  Construction,  says:  ^' Where  the  title 
of  a  legislative  Act  expressed  a  general  su})ject  or 
purpose  which  is  single,  all  matters  which  are  nat- 
urally and  reasonably  connected  with  it,  and  all 
measures  which  will  or  may  facilitate  the  accomplish- 
ment of  the  purpose  so  stated,  are  properly  included 
in   the   Act,    and   are   germane   to   its   title. '^ 

Chief  Justice  Nicholson,  speaking  for  this  Court, 
in    the   case   of    Cannon    v.    Maf/wft,    said:     "It   is   ob- 
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vious,  therefore,  that  the  true  rule  of  construction, 
as  fully  established  by  the  authorities,  is,  that  any 
provision  of  the  Act,  directly  or  indirectly  relating 
to  the  subject  expressed  in  the  title,  and  having  a 
natural  connection  therewith,  and  not  foreign  thereto, 
should  be  held  to  be  embraced  in  it.'"     8  Heis.,  523. 

That  rule,  though  expressed  in  somewhat  different 
phraseology,  has  been  applied  in  several  subsequent 
cases,  some  of  which  we  cite.  Frazier  v.  Railway 
Co.,  88  Tenn.,  158;  CoU  Mfg.  Co,  v.  Falh,  90 
Teun.,    483;    Railroads   v.    Crider,    91   Tenn.,    493. 

The  Act  construed  and  adjudged  to  embrace  but 
one  subject  in  the  last  named  case,  provides  (1) 
that  any  person,  corporation,  company,  lessee,  or 
agent,  owning  or  o|>erating  any  railroad  in  this 
State,  shall  be  liable  for  any  injury  done  to  live 
stock  upon  an  unfencod  track;  (2)  that  three  house- 
holders may  be  appointed  to  assess  the  damage  re- 
sulting from  such  injur}'';  (3)  that  the  appraisement 
by  such  appraisers  shall  be  prima  facie  evidence  of 
the  amount  of  damage  in  any  action  for  such  in- 
jury; (4)  that  the  defendant  in  such  action  shall  be 
liable  also  for  a  reasonable  attorney's  fee  for  plain- 
tiff's counsel;  (5)  that  the  master  of  the  section  of 
road  on  which  the  injury  was  done  shall  give  notice 
thereof  to  the  owner,  his  agent,  or  the  nearest 
Magistrate;  and  (6)  that  any  section  master  who 
knowingly  fails  to  give  such  notice,  shall  be  guilty 
of   a   misdemeanor.       Acts    1891,    Ch.    101. 

That  Act,  like  this  one,  it  will   be  observed,   treats 
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of  both  criminal  and  civil  remedies,  and  declares  what 
facts,  when  established,  shall  constitute  prima  facie 
evidence  (of  amount  of  civil  liability  under  the  one 
Act  and  of  the  intent  to  commit  the  offense  pro- 
hibited by  the  other),  and,  in  addition,  that  Act 
contains  three  provisions  in  excess  of  those  con- 
tained in  this  one,'  in  consequence  of  which  it  is, 
to  that  extent,  more  comprehensive  in  its  scoj^  and 
purpose.  Yet  that  Act  was,  in  the  case  cited,  held 
to  embrace  but  one  subject,  and  it  has  been  applied 
and  enforced  as  a  valid  law  in  subsequent  cases. 
RallrfHid  v.  RxtHnell^  92  Tenn.,  108;  Rallrmid  v. 
TlagheH^  94  Tenn.,  450;  Railroad  v.  Stoneclpher^ 
ante^  p.  311.  The  subject  of  legislation  is  single 
in  each  of  the  two  Acts,  though  the  liabilities  de- 
.  clared  therein  are  both  criminal  and  civil,  and  the 
remedies   prescribed   are   more   than   one. 

4.  Passing  next  to  the  third  ground  of  the  mo- 
tion to  quash,  the  inquiry  is  whether  or  not  the 
Act  is  in  violation  of  the  third  clause  of  Section 
17,  Article  II.  of  the  Constitution,  which  requires 
that  ^*all  Acts  which  repeal,  revive,  or  amend  former 
laws  shall  recite  in  their  caption,  or  otherwise,  the 
title  or  substance  of  the  law  repealed,  revived,  or 
amended.'"  The  word  ** caption,"  as  here  used,  is 
synonymous  with  *' title,"  and  the  word  < 'otherwise" 
refers  to  the  body  of  the  repealing,  reviving,  or 
amending  Act.  Thoman  Shf'Jton  v.  The  Sfafey  MS. ; 
State  V.  Rfni7iel^,  92  Tenn.,  322;  Ranmine  v.  State, 
91   Tenn.,    718. 
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Neither  in  its  ' '  caption ' '  nor  * '  otherwise ' '  ( title 
nor  body)  does  the  Act  before  us  recite  either  '*the 
title  or  Bubstapce''  of  any  former  law.  No  former 
law  is  mentioned  or  designated  in  any  way  in  any 
part  of  that  Act;  hence,  the  Act  is  necessarily  void 
if  that  constitutional  requirenlent  is  applicable  to 
any  part  of  it.  That  requirement  does  not  apply, 
however,  to  all  legislation.  It  relates  alone  to  those 
Acts  which  expressly  rej^eal,  revive,  or  amend  former 
laws,  and  does  not  embrace  implied  amendments 
{Sli^lUm  V.  The  State j  MS.),  nor  implied  repeals 
{Home  Inmirauce  Co.  v.  Taxing  Dhitrict^  4:  Lea, 
644;  M((n^y  v.  The  State^  6  Lea,  221;  Knoxvilh 
V.  LeuHH^  12  Lea,  181;  BaUentiiie  v.  PuId'Ski,,  15 
I^a,  633;  Poe  v.  The  State,  85  Tenn.,  495;  Riil- 
roa(h  V.  C rider,  91  Tenn.,  507;  Hunter  v.  Memphis, 
93   Tenn.,    571),   nor   implied   revivors. 

If  any  former  law  is  amended  or  revived  by  this 
Act,  that  result  is  accomplished  by  implication  alone. 
There  is  no  express  amendment  or  revivor.  No 
word  indicating  a  purpose  to  amend  or  revive  any 
former    law   is   used   in   any    part   of   the   act. 

With  equal  propriety  and  certainty  it  may  be  said 
that  no  express  roj)eal  was  intended,  and  that  any 
repeal  actually  effected  was  by  implication  simply. 
The  words  of  the  fourth  section,  <nliat  all  laws 
and  parts  of  law^s  in  conflict  with  this  Act  be,  and 
the  same  are  hereby,  repealed,"  do  not  make  it  an 
expressly  repealing  act.  Really,  that  section  adds 
nothing   of  virtue   or    meaning   to   the   Act,    and  takes 
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nothing  from  it.  All  prior  coDflicting  laws  and 
parts  of  laws  were  impliedly  repealed  by  the  former 
sections  of  the  Act,  and,  as  a  consequence,  no  such 
laws  or  parts  of  laws  were  left  for  the  fourth  sec- 
tion to  operate  upon.  That  section  was,  therefore, 
useless,  and  of  no  force  or  effect  whatever.  It  had 
no  office  to  perform,  and  performed  none.  Its  pres- 
ence in  the  bill  did  not  make  the  Act  a  repealing 
law  or  a  nonrepeating  law,  and  it  will  not  be  re- 
garded for  the  purpose  of  vitiating  the  law,  nor 
will  it  be  permitted  to  have  that  effect.  Such  pro- 
vision is  of  frequent  occurrence  in  the  concluding 
section  of  legislative  Acts.  It  has  generally  appeared, 
and  as  often  been  disregarded,  in  those  cases  in 
which  the  Court  has  held  that  the  constitutional  re- 
quirement last  mentioned  did  not  apply,  and  that 
repeals  were  wrought  by  implication.  See  Acts  1879, 
Ch.  Si,  Sec.  13,  and  4  Lea,  644;  Acts  1879,  Ch. 
186,  Sec.  4,  and  85  Tqnn.,  495;  Acts  1891,  Ch. 
101,  Sec.  8,  and  91  Tenn.,  507;  Acts  1893,  Ch.  89, 
Sec.  12,  and  93  Tenn.,  571;  Acts  1881,  Ch.  171, 
Sec.    88,    and    12    Lea,    181. 

It  may  be  repeated  that  this  Act  does  not  ex- 
I)ressly  repeal,  revive,  or  amend  any  former  law, 
therefore  it  is  not  obnoxious  to  the  third  clause  of 
Section  17,  Article  II. ,  of  the  Constitution.  If  in- 
valid at  all,  it  nmst  be  so  for  some  reason  or 
reasons   yet   to    be    considered. 

5.  Is  it  invalid  for  the  fourth  and  last  reason 
assigned   in    the   motion    to    quash  ?      That   is   to   say, 
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<U)es  it  violate  Section  18,  Article  I.,  of  the  Con- 
stitution, which  declares  that  ^'the  Ijegislature  shall 
pass  no  law  authorizing  imprisonment  for  debtT^ 
It  does  not,  in  terms,  provide  imprisonment,  or  any 
other  specific  punishment.  It  only  declares  that  cer- 
tain things  shall  be  misdemeanors  and  receive  pun- 
ishment as  such.  That  is  sufficient,  however,  to 
authorize  imjjrisonment,  for  misdemeanors  whose  pun- 
ishment is  not  specifically  prescril)ed  by  the  law 
creating  them  are  punishable  by  fine  and  imprison- 
ment, one  or  both,  in  the  discretion  of  the  Court. 
1  Bishop  on  Criminal  Law,  Sec.  719;  Atchinon  v. 
Th*»  Sfate^  13  Lea,  275.  But  that  does  not  decide 
the  whole  question.  The  Act  authorizes  imprison- 
ment— that  much  is  certain — but  is  that  imprison- 
ment for  debt,  or  for  something  else?  To  deter- 
mine that,  the  Act  must  be  construed,  and,  in 
ascertaining  its  true  construction,  all  intendments  Avill 
be  made  and  all  doubts  will  he  resolved  in  favor  of 
that  interpretation  which  will  support  the  Act  and 
avoid  conflict  with  the  Constitution.  Sutherland  on 
Stat.  Con.,  Sec.  332;  Cooley's  Const.  Lim.  (5th 
Ed.),  218;  Black's  Const.  Law,  Sec.  28;  3  Am. 
&  Eng.  Enc.  Law,  673-4;  Cole  Mfg.  Ok  v.  Falh, 
1)0  Tenn.,  469;  RaHroaih  v.  Cr!d<^r,  91  Tenn.,  507; 
KlItH  v.  State,  92  Tenn.,  93.  Applying  that  rule,  the 
Act  assailed  in  this  case  will  not  l>o  held  to  impose 
or  authorize  imprisonment  for  de))t  if  any  other 
reasonable  construction  can  be  j)laced  ujx)n  the  lan- 
i^ua^re    used   therein. 
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The  threefold  provision  is  that  any  person  (1) 
who  shall  procure  the  accommodations  mentioned 
*'with  intent  to  defraud''  the  person  furnishing 
them  "out  of  the  value  or  price"  thereof,  or  (2) 
who  shall  obtain  credit  for  such  accommodations  "by 
the  use  of  any  false  pretense  or  device,  or  by 
fraudulently  depositing;"  l)aggage  or  other  pro})erty, 
or  (3)  who,  having  obtjiined  credit,  '*  shall  surrep- 
titiously remove  his  or  her  baggage  or  property," 
shall  be  ''guilty  of  a  misdemeanor,  and  be  punished 
accordingly/'  Section  I.  Or,  stating  it  more  briefly 
still,  the  Act  j)rovides  tliat  any  person  who  fraudu- 
lently obtains  such  accommodations,  or  who  "  fraudu- 
lently  removes  his  baggage  or  other  property,  shall 
be   guilty   of    a   misdemeanor. 

The  offense  consists,  not  in  the  creation  of  a  debt, 
nor  in  its  nonpayment,  ])ut  rather  in  the  fraud 
through  which  credit  may  be  procured  or  payment 
evaded.  The  latter  and  not  the  former,  is  the  thing 
for  which  punishment  is  to  be  inflicted.  As  well 
said  by  one  of  the  attorneys  for  the  State,  the  leg- 
islative intent  was  ''to  punish  the  debtor  for  his 
fraud,  and  not  for  his  debt.""  Honest  de])tors  are 
not  within  the  Act.  It  relates  to  those  alone  who 
shall  intentionally  pursue  a  certain  course  of  fraudu- 
lent conduct,  and  that  course  of  fraudulent  conduct, 
intentionally  pursued,  constitutes  the  offense  for  which 
punishment  is  prescribed,  and  without  which  punish- 
ment will  not  be  inflicted.  Without  intentional  fraud 
no   offense   is   committed,    no   i)enalty   incurred. 

36—11  p 


562  KNOXVILLE : 


State  r.  Yardlev. 


The  intention  of  the  Legislature,  as  we  get  it 
from  the  words  and  the  tenor  of  the  Act,  was  to 
authorize  punishment,  including  imprisonment,  not  for 
def)t,  but  alone  for  particular  intentional  frauds, 
whereby  the  offender  may  obtain  the  property  of  his 
victim,  for  tem|X)rary  use  in  case  of  lodging,  and 
for  absolute  consumption  in  case  of  food,  without 
compensaticm;  or  whereby,  after  obtaining  such  ac- 
commodaticms,  he  would  defeat  the  landlord's  lien 
upon    his   baggage. 

To  our  minds,  this  is  not  only  a  fair  and  rea- 
sonable construction  of  the  Act,  but  the  most  easy 
and  natural  one  that  can  be  ffiven  the  lano:uacre  em- 
ployed.  The  manifest  object  was  to  protect  the 
I)roperty  and  the  lien  of  the  landlord  against  those 
f)ersons  who  would,  by  intentional  fraud,  wrongfully 
use  or  consume  the  one  or  defeat  the  other;  and,  to 
make  that  protection  effectual,  the  offender  is  sub- 
jected to  punishment  for  his  fraud,  whether  prac- 
ticed in  the  wrongful  use  or  consumption  of  the 
landlord's  i)roperty  or  in  the  removal  of  his  own 
proj)erty  upon  which  the  landlord  has  a  lien.  In 
cither  case,  the  landlord  has  an  interest  in  property 
which  the  State,  as  a  matter  of  |)ublic  policy  or  of 
individual  right,  may  well  j)r()tect  by  the  passage 
and  enforcer  en  t  of  i)cnal  statutes  such  as  that  be- 
fore us.  Of  like  nature  are  all  our  laws  against 
false  pretenses  (Code,  M.  &  V.,  546S  to  5472,  in- 
clusive), and  against  the  removal  of  mortgaged  prop- 
erty.      /J.,    562G,    Subsec.    3. 
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Statutes  similar  to  that  impeached  in  this  case 
seem  to  have  been  passed  in  many  of  the  States, 
including  Alabama,  Illinois,  Iowa,  Michigan,  Minne- 
sota, Missouri,  Nebraska,  New  York,  and  Ohio. 
But,  so  far  as  we  are  aware,  the  question  as  to 
whether  or  not  such  legislation  violates  the  usual 
constitutional  prohibition  of  imprisonment  for  debt, 
has  been  considered  by  only  one  Court  of  last  re- 
sort. Hearing  a  case  on  appeal  from  a  judgment 
refusing  to  discharge  the  petitioner  on  a  writ  of 
/uiieaJi  corpus^  the  Supreme  Court  of  Alabama  said: 
''There  is  nothing  in  the  point  raised  in  the  appli- 
cation, that  the  Act  'for  the  protection  of  landlords, 
proprietors,  or  keepers  of  hotels  and  boarding  houses,' 

is  violative  of  Sections  21  and  23  of 
Article  I.  of  the  Constitution,  which  forbids  im- 
{)risonment  for  debt,  or  the  making  of  laws  giving 
any  special  privileges  or  immunities.  The  Act  is 
in  line  with  our  other  statutes  against  false  pre- 
tenses, frauds,  cheats,  acts  to  injure,  and  the  like. 
One  who  violates  the  Act  is  imprisoned,  not  for 
the  debt  he  owes  the  proprietor,  and  not  to  make 
him  pay  it,  but  to  punish  him  for  a  wrong  he  has 
perpetrated,  which  is  made  a  crime.  And  this  is 
no  more  of  a  special  privilege  to  the  hotel  keeper 
than  the  statute  against  burglary  from  a  store  or  a 
dwelling  is  to  the  merchant  who  owns  the  store, 
or  to  the  owner  of  the  dwelling.  Hahem  corpu>s 
denied."  Ke  imrte  Khuj^  Southern  Reporter,  Vol. 
XV.,    pp.    524,    525. 
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6.  The  second  section  of  the  Act  does  not  impair 
the  right  of  trial  by  an  impartial  jury,  as  guar- 
anteed by  Sections  6,  8,  and  9,  Article  L,  of  the 
Constitution.  It  simply  provides  that  proof  of  cer- 
tain things  therein  enumerated  shall  be  ^^jyruna 
fach^'*  evidence' of  fraudulent  intent.  The  language 
used  indicates  no  purpose  to  abridge  the  right  of 
trial  by  jury,  nor  can  it  be  held,  by  any  proper 
construction,    to   have   that   effect. 

A  person  arraigned  under  the  first  section  of  the 
Act  is  left  to  his  trial  by  an  impartial  jury,  and 
is  allowed  the  presumption  of  innocence  as  fully  as 
in  any  other  case.  That  right  and  that  presumption 
are  in  no  dejjree  affected  ]>y  the  second  section. 
Neither  can  be  impaired  by  a  mere  provision  that 
proof  of  certain  facts  shall  be  taken  as  prima  favip 
evidence  of  a  fraudulent  intent,  and,  yet,  that  is 
the   sum   total   of   the   second   section. 

It  cannot  be  true  that  a  declaration  by  the  Legisla- 
ture, or  a  holding  by  the  Courts,  that  proof  of  certain 
facts  is  prima  facie  or  presumptive  evidence  of  one 
ingredient  of  an  offense — as,  of  guilty  intent — is  an 
invasion  of  the  peculiar  province  of  the  jury,  or  an  im- 
pairment of  the  defendant's  sacred  right  of  jury  trial. 

In  every  case  the  defendant  is  entitled  to  trial 
by  an  impartial  jury,  and  to  the  benefit  of  a  pre- 
sumption of  innocence,  but  that  right  and  that  pre- 
sumption can  no  more  preclude  a  presumption  of 
guilty  intent  from  suflScient  proof  adduced  than  thej^ 
can   preclude   the   introduction    of   proof   altogether. 
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The  Courts  have  long  held  that  juries  may,  and 
should  be,  instructed  that  proof  of  recent  possession 
of  stolen  property,  unexplained,  aflfords  jrrijrm  facie 
or  presumptive  evidence  of  guilt  (1  Greenl.  Ev., 
Sec.  34;  McGuit'e  v.  The  StcUe,  6  Bax.,  621; 
IViIcox  V.  The  State,  3  Heis.,  118;  Ilivghe^  v.  The 
State,  8  Hum.,  75;  Fields  v.  Tlie  State,  6  Cold., 
526;  Poe  v.  Tlie  State,  10  Lea,  680;  Bayer  v. 
State,  93  Tenn.,  220),  and  that,  upon  a  charge  of 
murder,  proof  of  the  killing,  without  more,  raises 
a  presumption  of  malice.  1  Greenl.  Ev.,  Sec.  34; 
Coffee  V.  The  State,  3  Yer.,  283;  Draper  v.  The 
State,  4  Bax.,  246;  Gray  v.  The  State,  lb.,  331; 
Witt  V.  The  State,  6  Cold.,  6;  Epperson  v.  The 
State,    5    Lea,    299. 

The  power  of  the  Legislature  to  prescril>e  rules 
of  evidence,  and  to  declare  what  shall  be  •  evidence, 
is  practically  unrestrained,  and  legislation  to  those 
ends  will  be  upheld  so  long  as  it  is  impartial  and 
uniform,  and  does  not  ''preclude  a  party  from  ex- 
hibiting his  rights."  Cooley  on  Const.  Lim.  (5th 
Ed.),    pp.    452,    453,    454. 

In  the  case  of  Railroads  v.  C rider,  91  Tenn., 
498-9,  this  Court  so  held,  and  sustained  as  consti- 
tutional a  provision  (Acts  1891,  Ch.  101,  Sec.  4), 
that  the  report  of  appraisers,  as  to  value  of  live 
stock  killed,  and  as  to  amount  of  damage  to  live 
stock  injured  by  moving  train  upon  unfenced  track, 
''shall  be  prima>  facie  evidence "  of  such  value  or 
damage   in   the   event   of   suit   therefor. 
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That  was  a  civil  case,  dealing  with  a  provision  as 
to  evidence  of  civil  liability,  it  is  true,  but  that 
fact  does  not  avoid  the  force  of  the  decision  as  a 
precedent  in  this  case.  A  man  can  no  more  be  de- 
prived of  his  proj>erty,  than  of  his  life  or  liberty,  by 
unconstitutional    legislation.      Const.,    Art.    L,    Sec.    8. 

It  is  not  an  unusual  or  prohibited  thing  for  the 
Legislature  to  declare  in  penal  statutes  what  partic- 
ular wrongful  acts,  when  proven,  shall  constitute  cer- 
tain criminal  offenses,  or  the  ingredients  thereof.  One 
striking  instance  of  the  rightful  exercise  of  that 
power  is  found  in  Code  (M.  &  V.),  §  5349,  which 
is   as   follows: 

*' Every  murder  [)erpetrated  by  means  of  poison, 
lying  in  w^ait,  or  by  any  other  kind  of  willful,  de- 
li l)erate,  malicious,  and  premeditated  killing,  or  com- 
mitted in*  the  perpetration  of,  or  attempt  to  perpe- 
trate, any  arson,  rape,  robbery,  burglary,  or  larceny, 
is   murder   in   the   first   degree." 

When  the  fact  that  murder,  as  defined  in  the 
preceding  section  (5348),  has  Ijeen  committed  is  es- 
tablished by  proof,  and  it  is  further  shown  that  the 
offense  was  ''perpetrated  by  the  means  of  poison," 
or  by  ''lying  in  wait,"  or  in  any  other  one  of  the 
several  ways  mentioned,  then  the  offender  is  guilty 
of  "murder  in  the  first  degree'' — so  declared  by  the 
Legislature. 

Thus,  the  facts  that  shall  constitute  one  of  the 
highest  crimes  known  to  our  law  are  set  forth  in 
a   legislative    Act   whose    validity   is   unquestioned   and 
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unquestionable,  and  under  which  scores  of  unfortu- 
nate men  have  been  executed  or  consigned  to  im- 
prisonment for  life.  Would  that  act  have  been  any 
more  subject  to  adverse  criticism,  on  constitutional 
grounds,  had  it  merely  declared  that  proof  of  the 
killing,  by  the  means  or  in  the  manner  mentioned, 
should  be  prima  facie  or  presumptive  evidence  of  an 
intent  to  commit  murder  in  the  first  degree '( >  We 
apprehend   not. 

7.  It  should  be  added,  by  way  of  construction, 
that  the  claufee,  ''or  that  the  party  refuse<^l  to  pay 
for  such  food,  lodging,  or  accommodation,  on  de- 
mand," used  in  the  second  section  to  describe  one 
of  the  acts,  which,  when  proven,  shall  be  taken  as 
prima  fac'w  evidence  of  fraudulent  intent,  does  not 
refer  to,  or  include,  an  honest  refusal,  a  mere 
faUure  or  declination,  to  pay  on  demand.  Standing 
alone,  the  words  used  would  naturally  embrace  every 
refusal,  but,  when  they  are  considered  in  connection 
with  other  parts  of  the  Act,  and  in  their  true  re- 
lation thereto,  it  is  manifest  that  only  a  fraudulent 
refi\sal  or  evasion  was  in  the  legislative  mind  when 
that   clause    was   introduced. 

Every  other  clause  of  that  section,  and  every 
clause  of  the  first  section,  by  express  terms,  relates 
to  fraudulent  conduct,  and  to  that  alone,  as  the 
matter  for  investigation  and  punishment  in  the 
Courts.  Only  fraudulent  acts  are  contemplated  and 
embraced  in  the  first  and  second  sections. 
Reverse   and   remand. 
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no  6461  Snodgkass   i\    Hyder. 

{Krw,cvilh\       November    12,    1895.) 

1.  Married  Woman.     Seixirate  estate. 

The  separate  estate  of  a  married  woman  can  only  be  bound  by 
her  express  agreement  to  that  effect.     (Pout,  p.  573.) 

Cases  cited  and  approved:  Federlicht  v.  Glass,  13  Lea,  481;  Jordan 
V.  Keeble,  85  Tenn.,  412;  Theus  v.  Du^crer,  93  Tenn..  41. 

2.  Samr.     Vetidors  lien  enforced  against  lands  purcHutsed  by. 

A  lien  for  unpaid  balance  of  purchase  money,  reserved  in  a  deed 
to  a  married  woman,  may  be  enforced  by  sale  of  the  premises, 
whether  the  portion  already  paid  was  her  separate  or  her  g'en- 
eral  estate.     {Post^  p.  573.) 

Cases  cited  and  approved:  Jackson  v.  Rutledge,  3  Lea,  626;  Cheat- 
ham V.  Thornton,  11  Lea,  295;  Browning  v.  Browning,  11  Lea, 
110;  Federlicht  v.  Glass,  13  Lea,  481. 

3.  Same.     NotlUdileto  p€)'sonaljud{paeiit. 

Personal  judgment  cannot  be  taken  against  a  married  woman 
upon  her  note  given  for  the  purchase  price  of  land,  where  she 
pleads  coverture,  but  the  land  may  be  sold  therefor  under  the 
lien  reserved.     (Po«f,  p.  .-377.) 

Cases  cited  and  approved:  Jackson  v.  Rutledge,  3  Lea,  626;  Will- 
ingham  v.  Leake,  7  Bax.,  453;  Browning  v.  Browning,  11  Lea, 
106;  Jordan  v.  Keeble,  85  Tenn.,  412;  Federlicht  v.  Glass,  13 
Lea.  481. 

4.  8amr.     Crcnt\jun  of  Hcimrate  estate. 

A  separate  estate  may  be  created  by  an  impl  ed,  as  well  as  by  an 
express,  agreement.  For  example,  a  direct  gift  of  personalty 
by  husband  to  wife,  during  coverture,  vests  in  her  a  separate 
estate  by  implication.  So,  likewise,  a  gift  by  husband  to  wife 
of  her  savings  and  earnings  may  become  her  separate  estate  by 
implication.     (Post,  pp.  574.  575.) 

Cases  cited  and  approved:  Carpenter  v.  Franklin,  89  Tenn..  144: 
Powell  V.  Powell,  9  Hum.,  477;  Templeton  v.  Brown,  86  Tenn., 
50;  McCampbell  v.  McCampbell,  2  Lea,  663. 
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5.  Same.     Same.    Extimple. 

A  married  woman  has  acquired  a  separate  estate  by  implication, 
which  her  husband  cannot  gainsay,  in  a  fund  w^hich  he  has 
permitted  her  to  accumulate,  and  to  use  in  buying*  and  selling, 
without  requiring  her  to  account  for  it,  and  which  he  had  lost 
sight  of  until  eighteen  months  after  she  had  invested  it  in  a 
tract  of  land.     {Post,  VP-  576*,  577.) 

6.  Same.     Bight  to  convert  or  Invest  her  Heparate  estate* 

A  married  woman  has  the  right,  without  her  husband's  -knowl- 
edge or  consent,  to  convert  her  personalty,  held  as  separate 
estate,  into  realty,  to  be  held  as  her  general  estate.  {PosU  p. 
577.)    * 

Case  cited  and  approved:  Chadwell  v.  Wheless,  6  Lea,  318. 

7.  Same.     Liability  for  attorney  s  fee^. 

An  attorney's  fee,  provided  for  in  a  note  of  a  married  woman 
given  for  the  purchase  price  of  land,  cannot  be  enforced  against 
the  lot  under  the  reservation  of  a  vendor's  lien  in  the  deed, 
where  she  did  not  bind  her  separate  estate.     {Post,  PP-  577,  575.) 


FROM    WASHINGTON. 


Appeal  from  Chanoery  Court  of  Washington 
County.      Jno.    P.    Smith,    Ch. 

Isaac   Harr   for   Snodgrass. 

Tipton   &   Simerly   for   Hyder. 

Wilkes,  J.  Complainant  sold  to  defendant  S. 
E.  Hyder,  a  married  woman,  wife  of  defendant  S. 
W.  Hyder,  on  July  17,  1892,  a  lot  in  the  town 
of  Johnson  Citv,    for  which    she   agreed  to   pay   $4:00. 
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Of  this  amount  she  paid  $150  in  cash,  and  for  the 
remainder  she  gave  two  notes,  each  for  $125.  The 
first  of  these  notes,  after  a  reduction  of  $20  al- 
lowed, was  paid,  and  the  remaining  note  for  $125 
and  interest  is  unpaid.  A  deed  was  executed  to  the 
wife,  conveying  the  lot  to  her  as  her  general  estate 
ami  reserving  a  lien  for  the  unpaid  purchase  money. 
This  deed  was  accepted  by  the  wife,  and  kept  by 
her  until  the  liringing  of  this  suit.  The  bill  is  filed 
to  collect  the  balance  due  from  the  wife,  and,  for 
that   purpose,    to   sell    the   lot    in    controversy. 

The  husband  and  wife  answered  the  bill  and  ad- 
mitted  the  purchase,  the  price,  the  payments,  and 
the  balance  due,  biit  relied  upon  the  coverture  of 
the  wife  in  bar  of  any  recovery.  They  filed  their 
answer  as  a  cross  bill  and  set  up  in  it  that  the 
contract  of  purchase  was  made  by  the  wife,  but 
that  the  husband's  money  was  used  in  making  the 
payments  and  the  deed  taken  to  the  wife  without 
the  knowledge  or  consent  of  the  husband,  and  that 
the  vendor  actively  instigated  the  wife  to  keep  the 
entire  matter  a  secret  from  the  husband.  The  prayer 
of  the  cross  bill  was  that  complainant  be  required 
to  refund  to  the  husband  the  amount  paid  him  by 
the  wife,  and  that  a  lien  be  declared  on  the  lot 
and  that  it  be  sold  to  satisfy  and  repay  said  amount. 

This  cross  bill  was  answered  by  complainant,  ad- 
mitting that  he  knew  the  purchaser  to  be  a  married 
woman,  but  denying  the  other  allegations.  Proof 
was   taken,    and,    on   the   hearing,    the    Chancellor    re- 
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scinded  the  contract,  and  gave  the  husband,  S.  W. 
Hyder,  judgment  for  the  amounts  paid,  and  declared 
same  a  lien  on  the  land,  and  ordered  it  sold  if 
necessary,  and  complainant  appealed  and  has  assigned 
errors. 

The  cause  has  been  heard  by  the  Court  of 
Chancery  Appeals,  and  that  Court  reversed  the  de- 
cree of  the  Chancellor  and  gave  complainant  the 
relief  asked  for  by  him  in  his  original  bill,  and 
denied  defendants  any  relief  under  their  cross  bill, 
and   they   have  appealed   to   this   Court. 

In  the  Court  of  Chancery  Appeals  the  cause  was 
made  to  turn  upon  the  question  whether  the  wife, 
S.  E.  Hyder,  had  a  separate  estate  when  she  bought 
th^  lot  in  controversy,  and  that  Court  was  of  opin- 
ion that  she  did  have  such  separate  estate.  It  re- 
ports the  facts  bearing  on  this  question  to  be,  that 
the  wife  accumulated  the  money  which  she  paid  on 
the  lot  from  things  which  she  sold  about  the  house 
and  farm,  such  as  pigs,  eggs,  chickens,  fruit,  etc. 
The  husband  states  that  he  knew  his  wife  had 
money  which  she  received  from  that  source,  but  did 
not  know  what  she  did  with  it;  that  she  did  not 
account  to  him  for  such  money,  but  used  it  herself; 
that  she  bought  cattle,  hogs,  and  horses  sometimes, 
with  his  consent,  and  paid  her  money,  and  had  done 
so  for  several  years;  and  that  she  had  some  money 
of  her  own  all  the  time.  He  further  stated,  in 
answer  to  a  question,  that  the  property  sold  by  her 
belonged    to    him    and    her    jointly    as    husband    and 
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wife.  The  wife  testified  that  she  made  the  monev 
by  working  for  it — that  is,  ))y  raising  chickens  and 
selling  them,  as  well  as  eggs,  butter,  lard,  and 
some  bacon.  She  also  testified  that  she  bought  the 
lot  and  paid  the  money  and  gave  her  notes  for 
the  credit  installments,  all  at  the  instigation  of  com- 
plainant, and,  at  his  suggestion  and  request,  kept  the 
entire   matter   secret  from   her   husband. 

The  Court  of  Chancery  Appeals  thought  these 
facts  brought  the  case  clearly  within  the  findings 
and  rule  laid  down  in  Carpenter  v.  FrnnMln^  5 
Pickle,  143,  and  that  the  husband  had,  by  his  course 
of  dealing  with  his  wife,  allowed  her  to  accumulate 
this  fund  as  a  separate  estate,  and,  hence,  he  would 
not  be  entitled  to  recover  back  the  purchase  money 
which  had  been  paid,  and  that,  the  contract  having 
been  executed  so  far  as  the  payments  had  been 
made,  and  by  delivery  of  the  deed  to  the  wife,  the 
complainant  had  a  right  to  recover  the  balance  due, 
and  have  the  lot  sold  to  pay  it,  as  well  as  the 
interest  and  cost  and  an  attorney's  fee  of  ten  per 
cent,    provided   for   in   the   face   of   the   note. 

The  opinion  of  the  Court  of  Chancery  Appeals  di- 
rects <*that  the  decree  of  the  Chancellor  be  reversed, 
and  a  decree  entered  for  the  amount  due  on  said  pur- 
chase money  note,  with  interest  and  attorneys'  fees  and 
costs,  to  be  enforced  by  a  sale  of  the  lot,  but  there 
will  be  no  personal  decree  against  the  husband  and 
wife,    except    a   decree    against    the    husband    and    his 
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securities  on  the  bond  given  to  prosecute  the'  cross 
bill,    and   for   the   costs   thereunder." 

The  decree  drawn  on  this  opinion,  among  other 
things,  directs  that  complainant  recover  the  amount 
of  his  note  sued  on,  principal,  interest,  and  ten  per 
cent,  attorneys'  fees,  to  wit:  the  sum  of  $172.55, 
and  the  costs  of  the  cause  incident  to  this  decree 
in  this  Court  and  the  C.-ourt  below,  and  that,  unless 
defendant,  S.  E.  Hyder,  pay  this  decree  in  a  cer- 
tain time,    the    lot   shall    be    sold,    etc. 

So ,  far  as  complainant's  right  to  collect  the  bal- 
ance of  purchase  money,  and  to  sell  the  lot  therefor, 
is  involved  under  the  original  bill,  it  is  immaterial 
whether  the  money  paid  complainant  was  the  sepa- 
rate estate  of  the  wife  or  not,  or,  indeed,  whether 
she  had  any  separate  estate,  as  she  did  not,  in  the 
contract  with  complainant,  bind  any  separate  estate, 
or  undertake  to  do  so,  and  any  separate  estate  out- 
side bf  the  lot  itself  could  only  be  bound  by  an 
express  agreement  to  that  effect  {Feihvllcht  v.  GJa^s^ 
13  Lea,  481;  Jordan  v.  Keeble^  1  Pick,,  412;  Theiis 
V.  D}((jger^  9  Pick.,  41);  and  the  lot  could  be  sold 
for  the  unpaid  purchase  money,  whether  that  already 
paid  was  separate  or  general  estate,  if  it  was  money 
that  belonged  to  the  wife.  Jacl'mn  v.  Rutleclge^  3 
Lea,  626;  Chmtham  v.  Thornton^  11  Lea,  295; 
Browning  v.  Browning^  Ih.^  110;  Fedei'UcJd  v.  Glass^ 
13    Lea,    481. 

If,  however,  this  money  paid  by  complainant  act- 
ually  belonged   to   the  husband,    and   not  to  the  wife, 
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and  was  UBed  by  her  without  the  hustiand's  author- 
itv  or  c^onsent,  he  would  have  a  rijrht  to  recover  it 
Imck  under  the  prayer  in  his  cross  bill,  and  it  is 
only  in  this  view  of  the  case  that  the  question  l»e- 
conies  material  whether  the  money  paid  was  the 
property   of   the   husYmnd   or   the   wife. 

From  the  intimate  and  confidential  relations  exist- 
ing l)etween  husY)and  and  wife,  and  because  of  their 
daily  intercourse  and  transactions  with  each  other,  it 
is  difficult,  in  many  cases,  to  determine  whether 
pro|K»rty  under  their  control  is  the  separate  estate 
of  the  wife  or  her  general  estate,  which,  if  person- 
alty, would  lielong  to  the  husband,  or  the  husband's 
projKjrty  left  in  her  custody  for  convenienc'C  or  for 
prudential    reasons. 

In  the  case  of  (jirjunttr  v.  Franklin^  5  Pic  e, 
144,  the  husband  was .  a  railroad  engineer,  and  nec- 
essarily absent  from  home  much  of  his  time.  He 
turned  over  to  his  wife,  each  month,  one-half  of  his 
wages,  to  be  used  by  her  for  her  household  and 
personal  expenses,  with  an  agreement  that  whatever 
she  was  enabled,  by  economy,  to  save  from  this 
allowance,  after  paying  such  exjwnscs,  she  should  be 
I)ermitted  to  retain  and  claim  as  her  own.  She 
also  kept  ])oarders  and  did  sewing,  and  was  allowed 
to  retain  the  money  thus  earned  as  her  own.  She 
loaned  out  what  she  thus  accumulated  in  her  own 
name.  There  was  in  that  case  an  exi)ress  agreement 
between  the  husband  and  wife,  clearly  shown,  that  the 
money    saved     by   the    wife    out    of    that    handed    to 
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her  by  her  husband  and  that  earned  by  her  own 
labor  should  be  her  own,  and  she  so  treated  it, 
loaning  it  in  her  own  name,  and  .  this  agreement 
continued,  as  to  her  earnings,  after  the  husband  had 
become  disabled  to  labor.  5  Pickle,  149,  150.  But, 
to  constitute  a  separate  estate  in  the  wife  in  such 
cases,  there  must  be  either  an  express  agreement  or 
such  facts  as  that  the  law  will  clearly  imply  such 
agreement  therefrom.  A  direct  gift  by  the  husband 
to  the  wife,  during  coverture,  of  money  or  other 
personalty  creates,  ))y  necessary  implication,  a  sep- 
arate estate  in  the  wife,  else  the  gift  would  not  be 
effectual,  and,  likewise,  a  gift  of  earnings  or  savings 
may  be  shown  by  circumstances,  and,  when  so  shown, 
is  as  effectual  as  if  proven  by  express  contract. 
Poirtll  V.  Pmrctll^  9  Hum.,  477;  TempJeton  v.  Brown ^ 
86  Tenn.,  50;  McCamphM  v.  McCampheU,  2  Lea, 
663;  Cujpenter  v.  Franl'lu)^  5  Lea,  146,  147;  Pora- 
eroy's   Equity,    Sec.    1100. 

In  the  case  at  bar  there  is  no  evidence  of  anv 
direct  agreement  between  the  husband  and  wife  that 
the  money  and  property  in  her  hands,  derived  from 
the  sale  of  domestic  products,  should  be  her  own 
as  separate  and  distinct  from  her  husi)and\s  owner- 
ship, and  if  such  character  is  impressed  upon  it,  it 
can  only  be  done  l)y  implication  from  the  facts  as 
found  by  the  Court  of  Chancery  Api)cals.  The  di- 
rect question  as  to  whether  it  was  intended  to  be, 
and  was,  treated  as  a  separate  estate  or  the  wife's  own 
property,   was  not   put   to   either,  husband   or   \vife   by 
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either  party.  The  hu.s>)and,  however,  states  that  his 
wife  had  some  money  all  the  time,  and,  hv  his 
consent,  had  boufrht  some  cattle,  hogs,  and  some- 
times horses  with  her  own  money.  It  is  evident, 
therefore,  that  she  had  some  money  which  the  hus- 
band  recognized  as  her  own,  and  if  it  was  not  de- 
rived from  the  same  source  that  the  money  investetl 
in  this  lot  was  d(»rived,  there  is  no  proof  where  it 
oriirinated.  It  is  also  evident  that  ho  allowed  her 
to  use  sucli  money  in  purchasing  and  selling,  and 
it  a[)p(ars  from  his  own  statement  that  he  had  lost 
sight  of  this  money,  inasmuch  as  he  did  not  know 
of  the  investment  in  the  lot  for  some  eighteen 
months  after  the  trade  was  made,  and  then  learned 
it    through    comjylainant. 

The  cross  })ill  proceeds  uj)on  the  idea  that  the 
money  paid  belonged  to  the  husband,  and  was  paid 
out  by  the  wife  on  tliis  lot  without  his  consent, 
and  that  the  fact  of  its  payment  was  kept  a  secret 
from  him  by  the  collusive  arrangement  between  his 
wife  and  complainant,  and  that'  he  disaffirmed  the 
agreement  so  soon  as  it  came  to  his  knowledge. 
To  sustain  this  contention,  it  nmst  appear  that  the 
money  paid  was  that  of  the  husband,  and  not  of 
the    wife. 

The  ('ourt  of  Chancery  Appeals  is  of  opinion 
that,  from  the  facts  found  by  them,  a  separate 
estate  in  the  wife  was  created  by  implication,  inas- 
nuich  as  the  husband  had  jwrmitted  his  wife  to  ac- 
cumulate this  fund  and  to  use   it  in   buying   and   sell- 
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ing,    not   requiring   her   to   account   for   it,    and   losing 
sight  of    it   for    eighteen    months    after    it    had    been 
paid  out   by  the  wife,   and   we  are   satisfied  with  this 
result.       The  *  fact    that    the    arrangement    was    kept 
secret  from  the  husband,   does  not  amount  to  a  fraud, 
as    there   is   no   evidence   that   the   property   was    bar- 
gained   to    the    wife    at    an    exorbitant    price   or   that 
any  undue,  advantage  was  taken   of   her   in   the   trade. 
She  had   the   right,   if   she  chose,   to   convert  her  per- 
sonalty,  held   to   her   separate   use,   into   realty,    to   be 
held    as    her    general    estate,    and    there    is    no    alle- 
gation  or   proof    in    the    case    that   this   was   intended 
to,    or   did,    operate   as   a   fraud   upon   her.       Chadwell 
V.    WhdesSy    6    Lea,    318.      It  follows  that  the  money 
paid    to    complainant,    not    having    been    that    of    the 
husband,    he    cannot   recover   it   back,    and   is   not   en- 
titled  to   the   relief    asked    under    his    cross    bill.       It 
also  follows   that   complainant   has  a  right   to   sell   the 
lot   for   the   unpaid   purchase   money   and   interest,   but 
he    has    no    right    to    any   personal    judgment   against 
the   married   woman,    nor   to   subject    any   other   prop- 
erty   she    may"!   own.       Jackmn    v.    Rutledge^     3    Lea, 
626;    Willinglumi  v.   Leake^   7  Bax.,   453;  Brovminy  v. 
Browning^    11   Lea,    106;   Jordan  v.    Keeble^   1   Pickle, 
412;    Federllcht    v.     Glass,     13    Lea,     481.       But    the 
attorney's   fee   of    ten    per    cent,    cannot    be    enforced 
either   against   the   married    woman    personally   or   the 
lot,     because    it    is    not    binding    on    her     personally, 
over   her   plea   of   coverture,   and   it   is   not   a   part   of 
the    purchase    money   of    the    lot,    but    rather    in    the 

37—11  p 


578  KNOXVILLE 


Snodgrass  v,  lljder. 


nature  of  damages  for  the  nonperformance  of  a  void- 
able personal  contract.  The  note  being  avoided,  the 
provision  for  an  attorney's  fee  for  its  collection  is 
avoided  with  it.  The  decree  of  the  Court  of  Chan- 
cery Aj)peal8  is  so  modified  as  to  exclude  any  per- 
sonal judgment  and  so  as  to  eliminate  the  attorney's 
fee  from  the  amount  of  the  debt,  and,  as  thus 
modified,  the  decree  of  that  Court  will  be  afiirmed, 
except  that  the  costs  of  this  (>)urt  and  the  Court 
below  will  l)e  ecjually  divided  l^etween  complainant, 
Snodgrass,  and  W.  F.  Hyder,  the  complainant  in 
the  cross  bill,  and  the  cause  will  be  remanded  for 
a  sale  ctf  the  lotf  if  the  balance  of  purchase  money 
is   not   paid. 
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Saxles  V.    Cox. 

[Knoxville.      November    12,    1896.) 

1.  Ikbolvent  Debtor.    Priority  among  creditors. 

One  who  sends  a  note  and  mortgage  to  a  bank  for  collection, 
with  a  direction  to  the  bank  to  ^*  forward  draft  to  me  for  bal- 
ance, "*  less  its  fee,  is  not  entitled  to  a  preferential  claim  on  the 
funds  of  the  bank  upon  its  failure  a  fetir  days  after  the  collec- 
tion is  made,  although  it  was  hopelessly  insolvent,  and  its 
officers  knew  the  fact,  when  it  received  the  note  for  collection. 
The  bank  becomes  a  debtor,  not  a  trustee,  in  such  case.  {Post, 
pp.  580-^582.) 

Case  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353. 

2.  Banks  and  Banking.    CollectUytis  by. 

« 

Collection  by  bank  in  a  check  upon  itself  is  equivalent  to  collec- 
tion in  cash,  even  if  the  bank  failed  on  the  same  day.  {Post^ 
p.  683.) 

Case  cited  and  approved:  Howard  &  Co.  v.  Walker,  92. Tenn.,  452. 


FROM    WASHINGTON. 


Appeal     from     Chancery     Court     of     Washington 
County.      John   P.   Smith,    Ch. 

KiRKPATRicK,    Williams,    &  Bowman  for   Sayles. 

Faw   &   Cox  for  Cox. 
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Wilkes,  J.  Complainant^ s  bill  is  filed  to  have 
a  debt  due  her  declared  a  preferential  claim,  to  be 
paid  in  full  out  of  the  funds  in  the  hands  of  de- 
fendant as  receiver.  There  was  a  demurrer  to  the 
bill,  raising  the  question  of  the  right  of  complain- 
ant td  any  priority  or  preference,  and  it  was  sus- 
tained, and  decree  rendered  in  the  Court  below  fix- 
ing the  amount  of  complainant^  s  debt,  and  directing 
that  it  share  pro  rata  in  the  funds  in  the  receiver ''s 
hands,  but  denying  it  any  preference  or  priority, 
and  dividing  the  cOsts  equally  between  the  parties. 
Complainant,  by  leave  of  the  Court,  appealed,  and 
assigned  errors.  The  cause  was  heard  by  the  Court 
of  Chancery  Appeals,  and  the  facts  were  found,  and 
decree  of  the  Chancellor  was  affirmed,  and  com- 
plainant  has   appealed   to   this   Court. 

The  facts  as  found  are,  so  far  as  necessary  to 
be  stated,  that  complainant  is  a  resident  of  Con- 
necticut,  and  sent  to  the  First  National  Bank  of 
Johnson  City  a  note  and  mortgage  on  George  and 
wife,  citizens  of  Washington  County,  inclosed  in  a 
letter   in   the   following   words: 

* '  I  inclose  herewith  note  and  trust-deed  and  in- 
surance policy  on  loan  of  Phebe  S.  Sayles  to  F. 
M.  George  and  wife;  also  a  release  of  the  trust-deed. 
The  amount  due  on  the  note  is  $900,  with  inter- 
est to  be  added  from  February  2,  1894.  Will  yuu 
please  notify  Mr.  George  and  wife  that  the  papers 
have  been  sent  you  for  collection,  and,  upon  his 
paying   to   you   the   amount   due,    deliver    to    him   the 
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release,    and    forward   draft    to    me   for    balance,    less 
your   fee*  Very   respectfully   yours, 

^'Arthur  G.    Bell." 

November  6,  1894,  Mr.  George  delivered  to  the 
First  National  Bank  a  check,  drawn  by  the  Magnetic 
Building  &  Loan  Association  on  said  bank,  for  $1,- 
000,  which  the  president  and  acting  cashier  receiv^ed, 
and  an  entry  was  made  on  the  books  of  the  bank, 
showing  a   collection   of   complainant^s   debt. 

It  appears  that  the  president  of  the  bank  made 
out  an  incomplete  certificate  of  deposit,  which  was 
found  in  the  bank  a  few  days  afterwards,  when  its 
doors   were   closed. 

On  November  12,  1894,  the  bank  was  placed  in 
the  hands  of  a  national  bank  examiner,  as  an  in- 
solvent concern.  Before  the  Court  of  Chancery  x4.p- 
peals,  the  contention  was  that  the  bank  was  hope- 
lessly insolvent  when  the  note  was  received,  and  this 
was  well  known  to  its  president,  and  that  it  was  a 
wrongful  act  to  receive  the  note  for  collection  under 
such  circumstances;  and  it  was  further  insisted  by 
complainant  that  the  bank,  from  the  time  the  note 
was  collected  until  it  went  into  the  hands  of  the 
bank  exahiiner,  as  receiver,  had  in  cash  and  cash 
items  largely  more  than  the  sum  collected  on  the 
note,  and  it  was  insisted,  therefore,  that,  when  the 
money  was  received  from  George  by  the  bank,  the 
latter  acted  as  complainant's  agent,  and  became  lia- 
ble to  her  as  a  trustee,  and  the  fund  collected  be- 
came   a    trust-fund;    that,     being    insolvent    when    the 
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money  was  collected,  the  bank  never  had  any  title 
to  the  funds,  because  of  the  fraud  practiced  in  with- 
holding information  of  its  condition;  that,  having 
funds  sufficient  to  pay  the  note  and  interest  all  the 
while  after  it  was  received,  such  funds  were  pre- 
sumably the  funds  of  complainant,  and  pajinents 
made  by  the  bank  on  other  accounts  were  presuma- 
bly funds  derived  from  other  sources;  and,  finally, 
that,  if  complainant's  funds  were  wrongfully  com- 
mingled with  the  funds  of  the  bank,  it  was  the 
duty  of  the  bank  to  separate  them,  and  not  to  de- 
volve  that   task   upon   the   complainant. 

We  think  the  question  involved  in  this  case  is 
fairly  presented  and  adjudicated  in  the  case  of  Alksn 
V.  Jonen^  9  Pick.,  353,  where  the  general  rule  is 
held  to  be  that  an  indorsement  for  collection  vests 
no  title  to  the  paper  in  the  bank,  etc.,  and  it  ''may 
be  recovered  in  spec'w  before  collection  made; 
but,  if  the  bank  make  collection  before  it  makes  an 
assignment,  even  though  it  be  in  fact  insolvent,  it 
simply  becomes  an  ordinary  contract  debtor  of  the 
owner,  and  he  cannot  impress  any  trust  character 
upon  the  proceeds.''  Citing  Morse  on  Banking,  Vol. 
I.,    248. 

Therc  may  be  special  facts  which  will  take  the 
case  out  of  the  general  rule,  and  create  a  trust  in 
the  funds  collected,  and  the  learned  Judge  who  de- 
livered that  opinion  cited  the  case  of  Bank  v.  Weems^ 
5  Am.  St.  Rep.,  85,  and  which  is  relied  on  in  this 
case   as   presenting   a   case  with    special    facts,   and  he 
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continues:  '<Biit  the  rule  undoubtedly  is  that,  unless 
there  is  some  agreement  or  course  of  dealing  whereby 
the  funds  are  to  be  held  separate  and  the  identical 
proceeds  remitted,  the  owner  of  the  draft  stands  on 
no  higher  ground  than  the  other  creditors  of  the 
bank  in  a  case  where  the  Imnk  collects  the  draft 
prior   to   making   a   general    assignment/' 

In  that  case  the  parties  directed  the  Bank  of 
Columbia  to  send  them  its  check  on  New  York  in 
payment  of  the  proceeds  of  collection,  ,and  this  was 
held  to  be  the  determining  fact  in  the  record.  It 
was   virtually    a    direction    not    to    send    the    identical 

V 

moneys  collected,  nor  to  hold  them  separate,  but 
was  an  agreement  that  the  bank  might  use  the 
money  collected,  and  pay  the  creditors  by  its  own 
check  on  New  York.  In  the  present  case  the  di- 
rection is  to  ' '  forward  draft  to  me  for  balance, 
less  your  fee,"  which  clearly  implies  that  the  bank, 
after  collection,  should  retain  its  charges,  and  for- 
ward the  balance,  in  its  own  ch'aft,  to  the  sender 
of    the   note. 

The  fact  that  George  paid  his  note  to  the  bank 
in  a  check  upon  itself  can  make  no  difference,  as 
it  was  equivalent  to  a  payment  in  money,  even  if  the 
bank  had  failed  the  same  day.  Randolph  on  Com- 
mercial Paper,  Sees.  1396,  1456;  ILnnard  ct  Co. 
v.     Walker,    8    Pickle,    452. 

It  is  said  in  this  Court  that  the  question  was 
not  raised  in  the  pleadings  whether  the  complainant 
and     bank    stood    in     the     relation     of     principal    and 
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agent  or  that  of  debtor  and  creditor.  Wo  think 
the  question  of  trust  fund  is  fairly  presented  by 
the  demurrer,  and  is,  in  effect,  the  same  as  to 
whether  the  bank  must  hold  the  funds  separate  and 
apart  from  all  others,  and  remit  them  In  specie,  or 
whether  it  was  authorized  to  hold  the  specific  money 
collected   in  its  own  vaults,   and  remit  its  own  check. 

The  question  of  the  fraud  of  the  bank  in  re- 
ceiving the  note  to  collect  when  it  was  insolvent 
cannot  alter  the  rule.  The  contest  is  not  between 
the  complainant  and  bank  alone,  but  between  com- 
plainant and  the  other  creditors  of  the  bank,  all  of 
whom  probably  occupy  the  same^  position  of  having 
been  misled  into  a  belief  in  the  solvency  of  the 
bank   and   its   reliability   for  its   acts. 

We  can  see  no  error  in  the  decree  of  the  Chan- 
cellor nor  of  the  Court  of  Chancery  Appeals,  and 
they  are  affirmed,  with  costs,  against  the  complainant. 
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HCBBLE    V.    MORRISTOWN    LaND  CO. 

{Kmyxville.       November    12,    1S96.) 

1.   Ububt.     QovemeA  by  Utw  of  viuce  <if  (leUvery  and  perfurmance  of 
oantraet. 
A  note  secured  by  mortgage  on  Tennessee  land,  for  a  loan  nejro- 
ttated  in  Connecticut,  executed  in  North  Carolina,  but  delivered 
and  made' payable  io  New  Jersey,  is,  in  the  absence  of  any 
different  understanding  between  the  parties,  governed  by  the 
laws  of  New  Jersey  in  respect  to  ueurj.     (Pout,  pp.  5SS-oflO.) 
Case  cited  and  approved;  142  U.  3.,  101. 

3.   Same.     PrexitrnptUm  an  Ui  HUitiites  uf  oOier  States. 

Statntes  inUicting  penalties  and  forfeitures  for  usury  will  not  be 

presumed,  without  proof,  to  be  the  same  in  other  tStates  as  in 

this  State.     (Fifgl,  pp.  590,  SHI. ) 
Cases  cited   and   distinguished:   Uagwell  r.   McTigh,  85  Tenn.. 

618;   Senter  v.   liowman.  5  tfeis..  14;   Richardson  i'.  lirown,  1 

Leg.  Rep.,  350. 

3,   Saub.     Does  not  tivoUl  entire  imte.  leheii. 

.although  a  note  bears  a  rate  of  interest  that  is  usurious  in  this 
State,  and  in  the  State  where  it  was  delivered  and  is  payable, 
and  by  whose  laws  it  is  governed  in  this  respect,  it  may  be  en- 
forced, less  the  excessive  interest,  in  the  Courts  of  this  State, 
because  the  usury  does  not  appear  npon  itn  face,  but  only  by 
proof  of  the  laws  of  the  other  State  with  tespect  to  usury. 
{Pout,  p.  S9t.) 


FROM    HAMBLEN. 


Appeal   from   Chancery   Court  of    Haoiblen  County. 
Jno.    p.    Smith,    Ch. 
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Charles  Seymour   for   Hubble. 

S.    F.    Powell  for   Morristown   I^nd   Co. 

McAlister,  J.  ,The  original  bill  in  this  cause 
was  tiled  in  the  Chancery  Court  of  Hamblen  County 
for  the  purpose  of  foreclosing  a  mortgage  executed 
by  the  defendant  companj^  to  secure  a  note  for  the 
sum  of  $2,500  for  money  borrowed  by  it  from 
complainants.  The  defendant  company  is  a  domestic 
corporation,  chartered  by  the  laws  of  the  State  of 
Tennessee,  with  its  princii)al  place  of  business  at 
Morristown.  • 

In  October,  1SS8,  James  S.  Churchhill,  secretary- 
and  treasurer  of  said  corjwration,  negotiated  a  loan 
of  $2,500  for  and  on  behalf  of  his  company,  and 
with  its  authority,  from  Mrs.  Geo.  W.  Hubble,  who 
was  at  that  time  temporarily  sojourning  at  Green- 
wich, in  the  State  of  Connecticut.  The  permanent 
abode  of  Mrs.  Hubble  was  at  Newark,  in  the  State 
of  New  Jersey.  Churchhill,  as  security  for  this 
loan,  agreed  that  his  company,  the  Morristown  Land 
&  Improvement  Company,  would  execute  a  mortgage 
on  certain  tracts  of  land  situated  in  Hamblen  County, 
Tennessee.  The  money  was  to  be  paid  upon  the 
arrival  of  the  proper  papers  at  Newark,  New  Jersey. 
Churchhill  thereupon  returned  to  his  home  at  Ashe- 
ville,  North  Carolina,  where  he  and  John  H.  Bar- 
nard, president  of  the  company,  both  resided.  The 
note  and  deed  of  trust  for  the  security  of  the  loan 
were  executed  by  Barnard,   president,   and   Churchhill, 
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secretary  of  the  company,  at  Asheville,  and  were 
forwarded  to  Mrs.  Hubble,  at  Newark,  New  Jersey. 
Said  note  is  set  out  in  the  record  in  words  and 
figures  as   follows,    to   wit: 

«' $2,500.  December   3,    1888. 

''One  year  from  date  the  Morristown  Land  & 
Improvement  Company  promises  to  pay  to  Mrs.  C. 
G.  Hubble,  or  her  order,  at  the  National  Bank  of 
Newark,  New  Jersey,  the  sum  of  twenty-five  hundred 
dollars  ($2,600),  with  interest  from  date  until  paid, 
at  the  rate  of  seven  per  centum  \yeT  annum,  pay- 
able  semiannually. 

''John   H.    Barnard,    President^ 

^'MorrUiUnvn  Land  &  Imirrmwjnent  Co, 
"J.    B.    Churchhill,    /Seoret<iri/y 

^'Morrifftmon  Land  A  Imprcyvement  Co.*- 

The  record  discloses  that,  upon  the  maturity  of 
this  note,  default  was  made  in  its  payment,  where- 
upon the  present  bill  was  filed  for,  the  foreclosure 
of  the  trust-deed  and  the  collection  of  the  debt.  It 
will  be  perceived  that  the  transaction  in  question 
presents  the  anomaly  of  having  figured  to  some  ex- 
tent in  four  different  States.  The  loan  was  origi- 
nally negotiated  at  Greenwich,  in  the  State  of  Con- 
necticut, where  Mrs.  Hubble  was  summering.  The 
note  evidencing:  the  loan  was  drawn  in  North  Caro- 
lina,  it  was  made  payable  in  New  Jersey,  the  domi- 
cile of  Mrs.  Hubble,  while  the  borrowing  corporation 
and  the  land  mortgaged  were  situated  in  Tennessee. 
The    legal    question    arising    upon    these    facts    is    in 
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respect  of  the  law  that  shall  govern  in  the  enforce- 
ment of  the  contract.  If  the  contract  is  to  be  de- 
termined either  by  the  law  of  Tennessee  or  that  of 
New  Jersey,  it  is  conceded  that  it  is  usurious,  while 
the  law  of  North  Carolina  as  well  as  that  of  Con- 
necticut, recognize  the  validity  of  such  a  contract. 
The  Chancellor  was  of  opinion  that  the  contract  was, 
in  legal  contemplation,  made  and  was  to  be  performed, 
in  the  State  of  New  Jersey,  and  that,  by  the  laws 
of  that  State,  a  note  bearing  interest  at  the  rate  of 
seven  per  cent,  per  annum  was  usurious  and  nonen- 
forcible.  Complainants  were  denied  any  relief,  and 
their  bill  was  dismissed.  The  cause  was  appealed 
to  this  Court,  and,  by  assignment,  was  heard  by 
the  Court  of  Chancery  Appeals.  That  Court  de- 
cided that  the  rights  of  the  parties  are  determinable 
by  the  law  of  Connecticut,  "where  such  a  rate  of 
interest  is  allowed.'  Complainants  were  given  a  de- 
cree for  the  amount  of  the  note,  with  seven  per 
cent,  interest  until  its  maturity  and  six  per  cent, 
interest  after  maturity,  to  be  satisfied  by  a  fore- 
closure of  the  trust-deed.  The  Court  of  Chancery 
Appeals  found  that  /<it  was  intended  by  both  par- 
ties that  this  should  be  a  legal  contract,  and  that 
no  thought  or  intent  existed,  in  connection  with  its 
execution,  of  violating  or  evading  any  law  of  any 
State.  ^' 

It  is  well  settled  that  everything  relating  to  the 
remedy  is  determined  by  the  law  of  the  forum,  the 
place   where   the  action    is    brought.      The    sufficiency 
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of  pleadings,  the  admissibility  of  evidence,  statutes 
of  limitation,  etc.,  are  all  matters  appertaining  to 
the  remedy,  and  are  governed  by  the  law  of  the 
forum,  but  the  validity  of  the  contract,  the  obli- 
gation of  the  parties,  its  character  and  extent,  are 
to  be  settled  by  the  law  of  the  place  where  the 
contract   was   made   or   is   to   be   performed. 

In  determining  the  enforcibility  of  this  contract, 
the  Court  of  Chancery  Appeals  adjudged  that  the 
law  of  Connecticut  is  controlling,  for  the  reason 
that  the  original  loan  was  negotiated  in  that  State 
while  Mrs.  Hubble  was  temporarily  there.  It  will  , 
be  observed,  however,  that  the  note  and  mortgage 
were  delivered  and  the  contract  consummated  in  the 
State  of  New  Jersey,  where  Mrs.  Hubble  was  domi- 
ciled. 

Says   Mr.    Tiedeman,    in   his    work    on    Commercial 

4 

Paper,  Sec.  506:  ^'It  is  not  the  law  of  the  place 
where  the  contract  was  signed  or  executed,  but  the 
law  of  place  where  the  contract  was  consummated, 
by  delivery  or  otherwise,  which  governs  the  con- 
struction of  the  contract.  If  the  contract  is  made 
in  one  place  and  it  is  agreed  to  be  performed  in 
another  place,  the  law  of  the  place  of  performance, 
instead  of  the  law  loci  cantractics,  will  govern  the 
contract." 

*  *  The  law  of  the  place  where  performance  is  to 
occur  governs  in  respect  to  the  validity  and  per- 
formance of  contracts  made  in  one  State  but  to  be 
performed    in    another.       Thus,     notes    drawn    in    one 
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State,  and  delivered  and  payable  in  another,  for 
purchases  made  there,  are  governed  by  the  law  of 
the  latter  State,  and  are  considered  there  made,  for 
by  delivery  only  the  act  of  making  is  fully  consum- 
mated."     Rorer   on  Interstate   Law,    67. 

''It  is  a  principle  universall}'  recognized  that,  in 
every  forum  a  contract  is  governed  by  the  law  with 
a  view  to  which  it  was  made."  Coghlan  v.  S.  C. 
Railway  Co,y  142  U.  S.,  101.  ''But  where  there 
is  nothing  to  show  that  the  parties  had  in  view,  in 
respect  to  the  execution  of  the  contract,  an}^  other 
law  than  the  law  of  the  place  of  performance,  that 
law  must  determine  the  rights  of  the  parties.*" 
Hall   V.     Cor(Ml,    142    U.    S.,    116. 

As  already  observed,  this  note  is  payable,  on  its 
face,  in  the  State  of  New  Jersey,  and  the  Court  of 
Chancery  Appeals  does  not  find  that,  by  any  under- 
standing between  the  parties,  the  execution  and  {per- 
formance of  the  contract  were  to  be  governed  by 
any  other  law  than  the  law  of  the  place  of  pay- 
ment ad  fixed  by  the  note.  It  follows  that  the 
validity  of  this  contract  must  be  determined  by  the 
law  governing  such  contracts  prevailing  in  the  State 
of  New  Jersey.  That  law  must  l>e  proved,  since 
there  is  no  presumption  that  the  statutes  of  other 
States  respecting  |)enalties  and  forfeitures  are  similar 
to  our  own.  The  principle  settled  in  Bagirell  v. 
McTigJie^  85  Tenn.,  618,  that,  in  the  absence  of 
proof  to  the  contrary,  this  Court  will  presume  that 
the   statutes   of  a   sister   State   are   the   same   as   those 


SEPTEMBER  TERM,   1896.  691 

»       ■  ■  ■-■■■■I  —  ■■^-—  ■■■     I  I  ■■■» I  ■■  I      ■    M^i  I  »      ■■  ■■rf»    ■■   ■»     ■■  ■■  1  ^*^^^— ^1     ■       — ^^^^i^— 

Hubble  -u.  Morristown  Land  Co.  • 

of  this  State,  has  no  application  to  statutes  pre- 
scribing penalties  or  forfeitures.  We  cannot,  there- 
fore,  presume  that  this  contract  is  usurious  and  void 
by  the  laws  of  New  Jersey.  That  fact  must  be 
made  to  appear  by  proof,  and  such  fact  has  been 
established  by  the  testimony  in  this  case.  But,  it 
requiring  proof  to  establish  the  usurious  contract 
under  the  laws  of  New  Jersey,  it  follows,  under  our 
own  decisions  in  such  cases,  that  the  note  is  not 
avoided,  but  only  the  usury.  Richardson  v.  Brmcn^ 
1  Tenn.  Leg.  Rep.,  350;  Smter  cfe  Co,  v.  Bawman^ 
5    Heis. ,    14. 

If  this  were  a  Tennessee  contract,  the  usury  ap- 
pearing on  the  face  of  the  note  would  avoid  the 
whole  contract  CWalUice  v.  Goodlett^  93  Tenn.),  but, 
it  being  a  New  Jersey  contract,  and  thereby  neces- 
sitating proof  aliunde  the  contract  to  show  the  usury, 
the  contract  is  only  avoided  to  the  extent  of  the 
usury.  Our  conclusion  is  that  the  decree  of  the 
•  Court  of  Chancery  Appeals  in  adjudging  this  a  Con- 
necticut contract  and  allowing  seven  {)er  cent,  inter- 
est upon  the  note,  was  erroneous.  In  our  opinion, 
it  was  a  New  Jersey  contract,  and  the  complainant 
is  entitled  to  recover  only  six  per  cent,  the  excess 
being  avoided  by  proof  of  usury.  The  complainant 
is  entitled  to  a  foreclosure  of  his  mortgage  for  the 
enforcement   of    his   recovery. 

Modified   and   affirmed. 
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Gross  v.    Disney. 
{KnoxvlUe.     November  12,   1895.) 

1.  Limitations,  Statute  of.     Pleading  difiaJbillty  to  d\)old  bar. 

A  plaintiflP  who  relies  upon  disability  to  avoid  the  eflPect  of  the 
statute  of  limitations  must  allege  that  it  existed  when  the 
cause  of  action  StCcrued,  and  also  that  it  continued  to  a  time 
when  it  would  be  an  answer  to  the  bar.     {Pmt,  PP*  593-596. ) 

Cases  cited  and  approved:  6  Pet.,  61;  9  Pet.,  405;  3  Pet.,  12;  19 
How.,  69;  7  Cranch,  156;  1  Dev.  &  Bat.,  325. 

2.  Same.     Burden  of  prfjvlng  dlftabUity  Ut  avoUl  bar. 

A  plaintiff  who  relies  upon  a  disability  to  save  the  bar  of  the 
statute  of  limitations,  has  the  burden  of  proving  its  existence 
at  the  time  the  cause  of  action  accrued,  and  that  it  was  a  con- 
tinuing one  until  such  date  as  will  prevent  the  bar.  {Post,  pp. 
596,  597.) 

Cases  cited  and  approved:  Cook  v.  Cook,  10  Heis.,  466;  Appersoa 
V.  Pattison,  11  Lea,  484;  4  Wheat.,  230;  15  Ala.,  194;  41  Ark.» 
43;  14  Ind.,  344;  33  Mo.,  184;  26  Tex.,  276;  45  Ala.,  89;  18  Ala., 
606;  25  Mich.,  463;  4  Mo.  App.,  573;  3  Jones  &  S.,  85;  81  Am. 
Dec,  726. 


FROM     CAMPBELL 


Appeal    from    the    Chancery    Court    of    Campbell 
County.       H.    B,    Lindsay,    Ch. 

Young   &  Sawyers   for   Gross. 

Agee   &   Fowler   for   Disney. 
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Beard,  J.  This  is  an  ejectment  bill  filed  for 
the  purpose  of  recovering  an  undivided  one-third  of 
a  tract  of  land  in  Campbell  County.  The  complain- 
ant is  a  married  woman,  and  sets  up  title  to  the 
interest  in  controversy  as  one  of  the  heirs  of  her 
father,  who  died  in  1842,  leaving  her  an  infant  of 
very  tender  years.  The  record  discloses  that  in  the 
year  1858,  while  still  a  minor,  the  complainant  mar- 
ried, and  has  continued  from  that  time  up  to  the 
])ringing  of  this  suit  under  the  disability  of   coverture. 

The  defendants,  in  their  answer,  set  up  the  de- 
fense that  they  and  their  privies  in  estate  have  been 
in  adverse  possession  of  this  property  for  many 
years,  asserting  title  thereto  under  deeds  purporting 
to  convey  a  fee,  and  they  rely  upon  the  statute  of 
limitation  of  seven  years  to  protect  them  from  com- 
plainant's  claim. 

The  testimony  in  the  cause  clearly  shows  that 
the  predecessors  in  title  and  the  privies  of  the  de- 
fendants entered  into  actual  possession  of  this  prop- 
erty somewhere  from  1856  to  1858,  and  began  to 
cut  timber,  make  inclosures,  open  up  the  lands  for 
cultivation,  etc.,  asserting  an  open,  notorious,  and 
adverse  claim  to  the  same,  and  that  this  possession 
was  maintained,  and  this  claim  has  been  made 
continuously  ever  since;  but  the  exact  date  of  this 
entry  upon  the  property  is  not,  with  entire  certainty, 
determined.  While  it  is  very  evident  that  it  oc- 
curred at  some  point  of  time  very  near  to  the  date 
of   complainant's    marriage,    yet     the    record    fails    to 
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show,  with  absohite  accuracy,  whether  it  was  imme- 
diately  before   or   soon   after   this   event. 

The  deraignment  of  complainant  was  |)erfect,  and 
she  was  unquestionably  entitled  to  recover,  unless 
the  defendants  can  protect  themselves  under  their 
plea  of  the  statute  of  limitations.  On  the  other 
hand,  this  long  adverse  holding  was,  under  their 
plea,  an  absolute  l)ar  to  complainant\s  recovery,  unless 
she  was  save<l,  by  her  disability  of  coverture,  from 
the  operation   of   the   statute. 

The  evidence  in  the  cause  leaving  uncertain  the 
time  of  taking  this  adverse  iK)ssession,  with  regard 
to  the  date  of  complainant* s  marriage,  the  Chancellor 
sustained  the  l)ilK  and  awarded  a  writ  of  possession 
to  complainant.  An  appeal  was  prosecuted  by  the 
defendants,  and  the  Court  of  Chancery  *Ap))eals  have 
entered  a  decree  affirming  that  of  the  Court  below. 
From  this  last  decree  the  defendants  have  ap|)ealed 
to   this  Court. 

In  the  oj)inion  of  this  latter  Ckmrt,  handed  down 
with  the  decree  in  <|uestion,  it  is  said:  ''Tf  the  ad- 
verse possession  began  l)efore  the  com[)lainant*s  mar- 
riage, the  case  should  be  decided  for  the  defendants. 
If  the  adverse  j)()ssession  Iwgan  after  her  marriage, 
it  should  ])e  decided  for  i'om|)lainant.  The  burden 
of  proof  is  upon  the  defendants  to  show  how  this 
is.'"  And,  tinding  the  evidence  on  this  }X)int  to  1)6 
too  vague  and  uncertain  to  l)ase  any  judgment  upon, 
the  opinion  concludes  by  saying:  *'We  are  bound 
to   say   that    the  defendants    have   failed    t<^    make   out 
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the  defense  of  the  statute  of  limitations."  This 
holding  of  the  Chancery  Appeals  is  here  assigned 
for   error. 

We     are     not     able     to     agree    in    the    conclusion 
reached    by  that  Court. 

In  the  first  place,  the  averment  of  the  bill,  by 
which  it  was  complainant's  evident  puri)ose  to  avoid 
the  anticipated  plea  of  the  bar  of  the  statute  by 
setting  up  a  disability  which  would  entitle  her  to 
its  saving  clause,  falls  far  short  of  the  requirement 
of  correct  pleadings.  The  only  allegation  to  be 
found  in  the  bill  on  this  point,  is  as  follows:  ''Com- 
plainant respectfully  shows  this  Court  that  Adaline 
Gross,  who  is  a  married  woman,  and  married  be- 
fore she  was  twenty -one  years  of  age,  is  the  owner," 
etc.  It  will  be  seen  that  she  fails  to  state  that 
she  was  a  ferne  covert  at  the  time  the  adverse 
holding  of  the  defendants  began,  and  that  this  con- 
dition of  coverture  continued  until  this  suit  began,  or 
to  a  point  of  time  within  the  saving  of  the  statute. 
Under  this  meager  pleading,  we  deem  it  extremely 
doubtful,  whether,  if  objection  had  been  made,  evi- 
dence tending  to  rebut  defendant's  case  of  adverse 
holding,  by  showing  a  disability  within  the  term  of 
the  statute,  was  competent.  PiuU  v.  Valtier,  9  Pet., 
406.  We  think  it  mav  be  taken  as  a  well-established 
rule  of  pleading  that  when  the  statute  of  limitations 
is  relied  on,  at  law  or  in  equity,  and  the  plaintiff 
desires  to  bring  himself  within  its  savings,  it  is 
proper     for    him    to    set    forth     the    facts    specially. 
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Miller  v.  Mclntyre^  6  Pet.,  61.  As,  where  there  is  a 
plea  of  the  statute  against  a  running  claim,  the 
plaintiff  must  allege  or  demand  within  the  statutory 
l^eriod.  United  State^i  v.  Buford^  3  Pet.,  12.  Or 
when  a  plaintiff  seeks  to  avoid  the  limitations,  on 
the  ground  of  the  fraud  and  concealment  of  the 
defendant  and  of  those  under  whom  he  claims,  the 
particular  acts  of  fraud  or  concealment  should  be 
set  forth,  as  well  as  the  time  when  discovered. 
Moore  v.  Greinie^  19  How.,  69.  And  the  party  thus 
seeking  to  avoid  the  effect  of  the  statute  1)y  disabil- 
ity, must  not  only  aver  that  it  existed  when  the  cause 
of  action  accrued,  but  he  must  allege  in  his  plead- 
ings a  continuance  of  it  to  a  ]>oint  of  time  when 
it  would  be  a  perfect  answer  to  the  bar.  Hars<' 
teller  v.  McClaei}^  7  Cranch,  156;  Edwards  v.  TJni' 
verslty^    1    Dev.    &    Bat.,    325. 

But,  in  the  second  place,  conceding  that  this 
averment  of  disability,  as  contained  in  this  bill,  was 
suflBcient,  or  that  the  failure  of  defendant  to  object 
to  it  has  made  it  so,  in  either  event  we  think  it 
well  settled  that  the  burden  of  proof  is  upon  com- 
plainant to  show  that  the  disability  which  is  relied 
on  to  save  the  bar  existed,  and  that  it  was  in  ex- 
istence at  the  time  the  cause  of  action  accrued, 
and  was  a  continuing  one  from  the  first.  1  Wood 
on  Lim.,  p.  12;  Edwards  v.  University  y  siipm/ 
Marsteller   v.    McClaen^    sujyra. 

So  far  as  our  examination  has  extended,  the 
holding   of    the   Courts   is    uniform   that  one   claiming 
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the  benefit  of  exceptions  in  a  statute  of  limitations 
must  bring  himself  within  them  by  proof.  Som- 
ey^^vUle  v.  Hamilixm^  4  Wheaton,  230;  Iloimll  v. 
Ilair^  15  Ala.,  194.  Thus,  where  infancy  was 
pleaded  as  operating  to  suspend  the  running  of  the 
statute  {Ydl  v.  Lane^  41  Ark.,  43 j  Vail'\.  Ilat- 
ton,  14  Ind.,  344),  or  that  the  party  was  Jhme 
covert  {Dessaunier  v.  Murphy ^  33  Mo.,  184;  Ed- 
wardn  v.  University ^  mtprd)^  or  absence  from  the 
State  [Phillips  v.  Ilolman^  26  Texas,  276),  it  was 
held  that  the  party  setting  up  such  disabilities  against 
the  bar  of  the  statute  must  prove  them.  Likewise, 
it  is  held  that  the  burden  is  upon  the  party  who 
relies  upon  other  facts  to  remove  the  bar  of  the 
statute,  such  as  part  payment  {Knight  v.  ChnientH^ 
45  Ala.,  89),  a  new  promise  (Moore  v.  Lesset.ir^  18 
Ala.,  606;  White  v.  Campbell,  25  Mich.,  463),  or 
fraudulent  concealment  [Spui^yer  v.  Hardy,  4  Mo. 
App.,  573;  Baldwin  v.  Martin,  3  Jones  &  S.,  85; 
Godbold  V.  Lambert \  note  to  Pond  v.  Gibson,  81 
Am.    Dec,    726). 

This  rule  is  also  recognized  in  this  State  in  Cook 
V.  Cook,  10  Heis.,  466,  and  Apperson  v.  Pattison, 
11    Lea,    484. 

The  complainant  having  failed  to  show  that  her 
coverture  antedated  the  adverse  possession  of  defend- 
ants, as,  upon  these  authorities,  as  well  as  sound 
reason,  it  was  her  duty  to  do,  it  follows  that  the 
decree  of  the  Court  of  Chancery  Appeals  must  be  re- 
versed,   and  the  bill  in  this  cause  must   l>e   dismissed. 
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Austin    r,    Harbin. 

*  {Kho.n^Hle,       Novem^>er    18,    1895.) 

1.  Court  of  Chancery  Appealh.     Derree  boMcd  upon  opinion  nVgned 
by  imtjf/rlty  valUl. 

A  decree  of  the  Court  of  Chancery  Appeals  which  recites  a  hear- 
ing and  concurrence  by  the  full  Court,  is  not  erroneous  and 
reversible,  because  the  opinion  and  finding*  of  facts  upon  which 
the  decree  is  based  was  signed  by  only  two  judges.  Nothing- 
in  the  Constitution  or  statutes  requires  the  signing  of  the 
opinion  or  the  concurrence  of  more  than  a  majority  therein. 
{Po/iU  PP'  6ffU-f^l.) 

Ck)nstitution  construed:  Art.  VI.,  §2. 

Act  construed:  Acts  1895,  Ch.  76. 

3.  Sam?:.     Finding  fi«  Ut  fniudulent  conveyance  construed. 

A  finding  that  a  deed  was  made  with  fraudu^nt  intent  by  the 
grantor,  but  that  the  vendee  paid  the  full  consideration,  and 
was  ignorant  of  the  indebtedness  of  the  grantor,  sufficiently 
shows  that  the  vendee  acted  Zion/i  ftde,  and  without  notice  of 
the  grantor's  fraudulent  intent,  although  it  was  not  so  found 
in  express  terms.     [Pontj  pp.  001-604.) 


FROM     GRAINGER. 


Appeal   from    Chancery  Court  of  Grainger  County. 
H.    G.    Kyle,    Ch. 

Green   &    Shields   and    Shields   &    Mountcastle 
for    Creditors. 


■?•'■•  I'lnrT*:! 


v^? 
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Allen  S.  Tate  and  Carriger  &  Hickey  for 
Harbin. 

^^  »  

Washburn,  Pickle  &  Turner  and  Allen  S.  Tate 

for    Hague. 

Wilkes,  J.  The  bill  and  cross  bill  in  this  cause 
were  filed  to  set  aside,  for  fraud,  a  deed  raade  by 
Harbin  to  Hague.  The  Chancellor  sustained  the  bill 
and  cross  bill,  and  set  aside  the  deeds,  and  Hague, 
the  vendee,  alone  appealed  and  assigned  errors.  The 
cause  has  been  heard  })y  the  CJourt  of  Chancery 
Appeals,  and  two  of  the  members  of  that  Court 
have  signed  a  written  finding  that  there  was  no  fraud 
in  the  transaction,  and  that  Court  reversed  the  de- 
cree of  the  Chancellor,  and  the  attacking  creditors 
haire   appealed   to   this   Court. 

It  is  Insisted  that  there  was  error  in  the  Court 
of  Chancery  Appeals  pronouncing  a  decree  on  the 
rights  of  the  parties,  based  on  a  finding  of  facts 
concurred  in  by  only  two  members  of  that  Court. 
The  gist  of  the  contention  is  that,  under  Art.  VI., 
Sec.  2,  of  the  Constitution  of  Tennessee,  it  is  pro- 
vided that  the  concurrence  of  three  of  the  Judges 
of  the  Supreme  Court  shall,  in  every  case,  be  nec- 
essary to  a  decision,  and,  hence,  the  Court  of  Chan- 
cery Appeals,  exercising  the  jurisdiction  of  a  Court 
of  last  resort,  has  no  ix)wer  to  decide  the  facts  of 
a  case  unless  it  is  concurred  in  by  all  three  of  the 
members  of  that  Court;  that  the  Act  creating  the 
Court   does   not    provide    that    the   decision   of    a   ma- 
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jority  shall  be  conclusive,  and,  hence,  by  implication, 
all  the  Judges  of  that  Court  must  concur;  but,  if 
it  did  provide  for  a  majority,  expressly  or  by  im- 
plication, it  would  be  in  contravention  of  the  pro- 
visions   in   the   Constitution. 

Looking  to  the  decree  of  the  Court  of  Chancery- 
Appeals,  we  find  that  it  recites  that  the  cause  was 
heard  by  the  three  members  of  the  Court.  The 
opinion  filed,  however,  shows  that  it  was  signed  by- 
only  two  members  of  the  Court.  There  is  no  in- 
timation that  the  other  member  dissented,  but  it  ap- 
pears that  he  simply  failed  to  sign  the  report  of 
finding  and  the  opinion,  as  presented  and  reduced  to 
writing. 

It  is  proper  to  remark  that  if  the  contention  of 
appellant  is  well  taken,  and  it  is  necessary  fof  it 
to  appear  that  three  Judges  signed  the  written  find- 
ing, then  it  follows  that  the  opinion  and  finding  is 
incomplete  and  the  decree  upon  it  is  not  final  and 
the  appellant's  appeal  is  premature  and  the  cause 
must  be  remanded  for  the  action  of  all  the  Judges 
of   the   Court   of   Chancery   Appeals. 

We  are,  however,  of  opinion  that  the  contention 
is  not  grounded  upon  a  sound  basis.  There  is  noth- 
ing in  the  Act  which  requires  the  written  findings 
and  opinion  to  1)0  signed  by  anyone,  and  the  decree 
shows  a  hearing  by  all  the  members.  The  consti- 
tutional provision  referred  to,  and  the  statute  passed 
in  accord  therewith,  applies  alone  to  the  Suprenje 
Court,    and   it   is   only    when    cases    come    before    the 
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Supreme  Court  for  adjudication  that  they  do  apply. 
The  jurisdiction  of  the  Supreme  Court  is  appellate 
only,  under  such  restrictions  and  regulations  as  may 
from  time  to  time  be  prescribed  by  law,  and  there 
is  nothing  in  the  Constitution  that  prohibits  the  Leg- 
islature  from  creating  a  tribunal  whose  j&nding  of 
facts  shall  be  conclusive.  The  Supreme  Court  makes 
a  final  determination  of  cases  upon  the  law  and  facts, 
and  this  Act  creating  the  Court  of  Chancery  Appeals 
does  not  make  the  decision  of  that  Court  final,  ex- 
cept as  to  fact,  leaving  the  case  still  open  to  ap- 
peal upon  the  law  and  the  facts  as  found  by  that 
Court.  The  provisions  of  the  Constitution  and  statute 
apply  alone  to  the  Supreme  Court,  and  not  to  any 
other  Court,  and  the  Act  creating  the  Court  of 
Chancery  Appeals  does  not  in  anywise  attempt  to 
make  any  rule  for  the  determination  of  causes  in 
this  Court  different  from  those  provided  by  the  Con- 
stitution  and  Act.  While  the  Act  creating  the  Court 
of  Chancery  Appeals  does  not  prescribe,  in  express 
terms,  that  a  majority  of  the  Court  concurring  may 
find  the  facts  .and  that  such  finding  will  be  con- 
clusive, such  a  rule  arises  by  necessary  implication; 
otherwise,  when  there  was  a  division  of  opinion  there 
could  be  no  finding  or  adjudication.  We  are  of 
opinion,  therefore,  that  the  finding  of  a  majority  of 
that  Court  is  legal  and  conclusive  in  the  same  man- 
ner  as  when  the  finding  and  opinion  is  signed  by 
the  whole  Court,  and  this  error  is  not  well  assigned. 
It    is    next    insisted .  that    the    Court   of   Chancery 
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Aj)peal8  erred  in  holding  the  conveyance  fraudulent, 
arid  it  is  insisted  that  this  Court  can  examine  all 
the  facts  and  pass  upon  the  (question  of  fraud  dt^ 
novo  in  cases  where  the  three  Judtjes  of  the  Court 
of  Chancery  Appeals  have  not  concurred.  It  is  only 
necessary  to  say  that  the  finding  of  that  Court  upon 
the  facts,  if  valid  at  all,  Is  binding  and  conclusive 
on  this  Court,  and,  having  already  held  that  the 
facts  may  be  found  and  re{)ort  signed  by  two  mem- 
bers, or  a  majority  of  the  Court,  without  the  sig- 
nature of  the  third  mem])er,  this  assignment  need 
not    be   further   noticed. 

It  is  next  said  that,  conceding  the  facts  to  be  as 
found,  the  Court  erred  in  finding  the  conveyance  to 
))e  fraudulent  and  void  as  a  matter  of  law.  The 
Court  of  Chancery  Appeals  held  that,  as  to  Harbin, 
the  grantor,  there  could  be  no  question  but  that 
the  deed  was  fraudulent,  because  it  was  made  by 
him  with  fraudulent  intent,  but  they  also  held  that 
Hague,  the  vendee,  paid  a  full  consideration  and 
was  ignorant  of  the  indebtedness  of  the  grantor, 
Har})in,  and  it  is  objected  that  the  Court  of  Chan- 
cery Appeals  did  not  find  whether  Hague,  the  grantor, 
had  notice  of  Harbin's  fraudulent  intentions,  or  had 
knowledge  of  such  facts  as  would  have  enabled  him 
to  ascertain  such  facts  and  put  him  on  inquiry  as 
to  them,  and  that  the  facts  are  such  that  Hague 
must  have  known  of  Harbin's  fraudulent  intentions 
in  disposing  of  his  property.  The  Court  of  Chan- 
cery   Appeals    was    of    opinion    that    the    facts     were 
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calculated  to  arouse  suspicion,  but  not  to  prove  fraud 
against  Hague,  and  they  cite  the  following  facts  as 
convincing  to  them   that  .the  deed  was  not  fraudulent: 

1.  That  Hague  knew  nothing  of  Harbin's  indebt- 
edness, or  of  any  cause  for  his  l)eing  desirous  to 
commit   a   fraud   on   his   creditors. 

2.  That  he  was  a  stranger  to  Har))in,  and  no 
reason  is  shown  why  he  should  enter  into  a  scheme 
with  him  to  defraud  his  creditors,  and  that  the  con- 
sideration was  fully  paid — in  cash  $1,775  and  note 
for    $300,    the   full   value   of    the   property. 

On  the  other  hand,  it  is  insisted  that  Harbin 
was  a  broken  countrj'^  merchant;  that  Hague  bought 
his  farm,  though  he  had  never  seen  it,  and  Harbin 
was  a  stranger;  that  he  left  Harbin  iti  possession, 
as  his  tenant;  and  other  suspicious  facts  are  cited, 
all  of  w^hich  the  Court  of  Chancery  Appeals  fully 
considered  and  passed  upon  in  rendering  their  finding 
and   opinion. 

We  can  see  no  question  of  law  involved  in  this 
matter,  but  purely  questions  of  fact  and  inferences 
from  facts,  upon  which  that  Coart's  conclusion  is 
final.  The  Court  of  Chancery  Appeals  was  of  opin- 
ion' that  Hague,  the  vendee",  did  not  participate  in 
the  '  fraudulent  intentions  of  Harbin,  and  did  not 
collude  with  him  to  defraud  his  creditors,  and  this 
is  the  pivotal  point  in  the  case.  It  is  objected 
that  the  Court  of  Chancery  Appeals  did  not  find, 
in  express  terms,  that  Hague  acted  bona  jide  in  the 
matter,    and    without    notice    of     Harbin's    fraudulent 
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intent.  This,  we  think,  is  clearly  the  substance 
and  effect  of  their  finding,  though  they  do  not  use 
the  exact  words,  and  is  conclusive  on  the  question 
of    fraudulent  intent. 

We   see   no   error   in    the   decree   of    the   Court  of 
Chancery   Appeals,    and   it   is   affirmed. 
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Murphy    v.    Portrum.  * 
[Ktwxville.      November    14,    1895.) 

1.  Parent  and  Guild.     AdoptiiYii  of  illcgiUmate  child, 

A  decree  for  adoption  of  an  illeg'itiiiiate  child  which  is  silent  as 
to  leg'itimation  is  valid,  although  the  petition  stated  pounds 
and  prayed  for  both  adoption  and  legitimation.  {Post,  pp,  fiOS- 
610.) 

2.  Descent  and  Distkibution.     Inherlttnice  from  lUegitinmtes, 

T^e  next  of  kin  of  the  father  of  an  illegitimate  child  that  has 
been  adopted  with  capacity  to  inherit,  but  not  legitimated, 
have  no  inheritable  blood  as  to  such  child.     (PosU  pp.  6XA9,  610.) 

Code  construed:  ?  4390  (M.  &  V.);  g  3645  (T.  &  S.). 

Cases  cited  and  distinguished:  McKamy  v.  Baskerville,  86  Tenn., 
4.59;  Helms  u  Elliott,  89  Tenn... 446. 

3.  Same.     Mother  inlkerltH  from  adopted  Ulegitlmate  cJUld  property 

descemled  from  tfie  fatlier. 

Property  descended  from  the  father  to  an  illegitimate  child  who 
has  been  adopted,  but  not  legitimated,  will,  like  other  prop- 
erty of  the  child,  descend,  on  his  death  intestate,  to  his  mother 
in  preference  to  the  father's  next  of  kin  under  the  general 
provisions  of  J  3273  (M.  &  V.)  CckIc  as  to  inheritance  from  an 
illegitimate  child  by  the  mother.     [Pout,  pp.  610^  611.) 

Code  construed:  i  3273  (M.  &  V.);  J  2423  (T.  &  S.) 

Cases  cited;  Webb  v.  Webb,  3  Head,  69;  Woodward  v.  Duncan,  1 
Cold.,  563;  Scroggins  v.  Barnes,  1  Leg.  Rep.,  58. 


FROM     HAMBLEN. 


Appeal   from  Charncery  Court  of   Hamblen  County. 
Wm.    McFarland,    Sp.    Ch. 

*Tbc  legal  status  of  adopted  children  is  the  subject  of  annotation  to  Warren  v. 
PreacoU  (Me,),  17  L.  R.  A.,  435. 
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James   G.    Rose  and  W.    S.    Dickson  for  Murphy. 

A.  D.  HuFFMASTER  and  Shields  &  Mountcasti.e 
for    Portrum. 

Wilkes,  J.  The  verv  interesting  question  is  pre- 
sented in  this  case  as  to  the  effect  of  certain  [)ro- 
ceedings  had  in  the  Circuit  Court  of  Hamblen  County, 
to  have  Charles  J.  Portrum  adopted  and  legitimated 
as  the  child  of  John  Portrum,  the  query  lieing 
whether  the  pro|)erty  of  said  Chaf-les  J.,  upon  his 
death  without  issue,  brothers  or  sisters,  went  to%his 
mother,  Catherine  Noe,  or  to  the  brothers  and  sisters 
of   John    Portrum,    the    adopting   parent. 

Complainants  are  purchasers  from  Catherine  Noe, 
the  mother  of  the  said  Charles  J.,  and  the  defend- 
ants are  the  l)rothers  and  sisters  of  John  Portrum, 
the  adopting  father.  The  bill  was  demurred  to,  and 
demurrer  overruled,  the  Chancellor  !)eing  of  opinion  * 
that  the  mother  inherited  the  property  from  her  son, 
and  had  good  title  to  it.  Defendants  refusing  to 
answer  or  make  further  defense,  final  decree  was 
entered,  fixing  the  rights  of  the  parties,  and  defend- 
ants  appealed,    and    assigned   errors. 

The  cause  has  })een  heard  by  the  Court  of  Chan- 
cery Appeals,  and  that  Cburt  has  affirmed  the  Chan- 
cellor's decree,  and  defendants  have  appealed  to  this 
Court.  The  facts  are  that  John  Portrum  died  in- 
testate and  unmarried,  leaving  l)rothers  and  sisters 
and  other  collateral  kin,  and  also  Charles  J.  Por- 
trum,   reputed    to    be   his   son,    and   so    recognized   and 
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acknowledged  by  him,  the  mother  being  Catherine 
Noe,    an   unmarried   woman. 

John  Portrum,  at  the  December  term,  1877,  of 
the  Circuit  Court  of  Hamblen  County,  instituted  pro- 
ceedings in  that  Court  to  have  said  Charles  J.  le- 
gitimated  and    adopted    as   his    lawful    heir.       Petition 

» 

was  filed,  summons  issued,  and  was  served  on  the 
mother  and  child,  guardian  ad  litem,  was  appointed, 
and  the  cause  was  heard.  The  decree  sets  out  the 
{petition  in  full,  the  substance  Ijeing  that  petitioner 
was  desirous  of  adopting  and  legitimating  said  Chas. 
J.,  so  as  to  create  the  relation  of  parent  and  child 
l)etween  him  and  petitioner,  the  child  being  then 
about  four  years  old,  and  living  with  its  father,  and 
the  mother  being  in  poor  circumstances,  and  having 
relinquished  her  claims  to  the  custody  of  the  child. 
The  prayer  was  for  a  proper  judgment  of  legitima- 
tion and  adoption,  fully  legitimating  the  child,  and 
making  it  the  child  of  petitioner,  by  the  name  of 
Charles  John  Portrum,  giving  to  the  child  all  the 
rights  and  privileges  of  a  legitimate  child,  with  ca- 
pacity to  inherit  and  succeed  to  the  real  and  per- 
sonal estate  of  petitioner  as  his  heir  and  next  of 
kin,    and   for   general    relief. 

The  decree  recites  that  the  Court  was  fully  sat- 
isfied with  the  reasons  assigned  in  the  petition  for 
the  adoption  of  the  child  as  prayed  for  in  the  pe- 
tition, by  the  name  of  Charles  John  Portrum,  and 
adjudges  and  decrees  that  his  adoption,  as  prayed 
for,     Ije    sanctioned    by    the    Court,    and    proceeds    to 
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vest  the  child  with  all  the  rights  and  privileges  of 
a  child  of  said  John  Portrum,  with  capacity  to  in- 
herit and  succeed  to  the  real  and  personal  estate  of 
said  John  Portrum  as  his  heir  and  next  of  kin  in 
case  of  his  intestacy,  and  changing  his  name  to 
Charles   John   Portrum,    etc. 

Upon  the  death  of  John  Portrum,  his  adopted 
son,  Charles,  took  possession  of  his  estate,  and  sub- 
sequently died  unmarried  and  intestate  and  without 
issue,  and  his  mother,  the  said  Catherine  Noe,  claims 
the  property  against  the  brothers  and  sisters  of  the 
adopting  father,  and  has  sold  two  pieces  of  the 
real    estate   to    comi)lainants,    Murphy   and   Rippetoe. 

The  first  error  assigned  is  that  the  judgment  of 
legitimation  or  adoption  was  not  valid,  and,  second, 
that,  if  valid,  the  mother  could  not  inherit  from 
the  child  proi>erty  derived  from  the  adopting  parent, 
but  the  property  would  go  to  the  next  of  kin  of 
the  father,  John  Portrum.  There  can  be  no  ques- 
tion but  that  under  the  Code  (M.  &  V.),  §^4381, 
4885  to  4391,  the  Circuit  Court  of  Hamblen  County 
had  jurisdiction  of  proceedings  to  legitimate  and 
adopt  children  in  proper  crises;  that  the  parties 
were  pro{)erly  before  the  Court  l)y  subpoena,  and 
that  the  decree  and  record  is  sufficiently  formal  to 
comply  with  the  statutes;  but  the  insistence  is  that 
the  proceeding  in  this  case  was  one  for  legitimation, 
and  not  one  for  adoption,  while  the  decree  was  for 
adoj)tion   alone. 

It    will   be   noted,    from    recitals   heretofore    made, 


I 

\ 
f 


SEPTEMBER  TERM,   1896.  609 


Murphy  v.  Portrum. 


that  the  petition  and  prayer  was  for  both  legitima- 
tion and  adoption,  and  this  was  proper  in  the  case 
of  a  natural  born  child;  but  the  decree  did  not  go 
to  the  extent  of  legitimating,  but  only  adopting, 
and  we  are  constrained  to  hold  that  this  was  the 
extent  of  the  relief  granted,  and  the  child  was 
adopted,  and  not  legitimated,  by  the  terms  of  the 
decree.  This  was,  we  think,  altogether  proper 
under  the  petition,  which  asked  for  both  legitima- 
tion and  adoption,  the  Court  reciting  that  it  was 
satisfied  with  the  reasons  assigned  for  the  desire  to 
adopt,  but  making  no  utterance  as  to  the  matter  of 
legitimation.  The  differences  between  adoption  and 
legitimation  are  marked,  and,  in  some  contingencies, 
far  reaching-  By  legitimation  the  child  acquires 
such  a  legal  status  as  will  enable  it  to  inherit  from 
its  father,  and  through  him  from  the  father's  next 
of  kin,  direct  and  collateral.  Code,  §  4387;  3fc- 
Kdmy  V.  Bn^hjn'lUe^  2  Pickle,  459.  Whereas,  by 
adoption  he  only  acquires  such  legal  status  as  ena- 
bles him  to  succeed  to  the  real  and  personal  estate 
of  the  adopting  parent  and  beyond  this  gives  him 
no  inheritable  right.  He  cannot  inherit  from  the 
father's  next  of  kin,  nor  can  the  father  or  his  next 
of  kin  inherit  from  such  child.  IFcItnH  v.  Elliott^ 
5  Pick.,  446;  Mclvnny  v.  PxdersvUIe,  2  Pick.,  459. 
We  think  that  the  fact  that  the  petitioner  prayed 
for  more  extended  relief  than  the  Court  saw  proper 
to  grant,  will  not  render  void  the  decree  granting 
relief   prayed    for    and    j)ro{)er    under   the   facts,    even 

39-11  p 
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though  not  as  full  and  complete  as  desired.  The 
decree,  as  rendered,  gives  the  child,  l)y  ite  terms, 
the  capacity  to  succeed  to  and  inherit  the  real  and 
personal  estate  of  the  adopting  father,  and  this  would 
have  been  the  effect  of  the  decree  of  adoption  under 
the  Code  (M.  &  V.),  j$  4390,  without  such  recitals. 
And,  l)y  the  same  section,  it  is  provided  that  the 
adoption  shall  give  to  the  {)erson  seeking  it  no  right 
of  inheritance  or  succession  nor  any  interest  what- 
ever in  the  e^state  of  the  j)erson  adopted.  The  child 
l)eing  adopted,  and  the  father  dying,  the  property 
descended  to  and  vested  in  the  child,  and  it  neces- 
sarily follows  that  in  no  event  could  the  next  of 
kin  of  the  father  inherit  from  the  adopted  child,  as 
it  had  no  inheritable  blood  as  to  them  and  they 
none  as  to  the  adopted  child.  To  whom,  then,  does 
the  proi>erty  go  upon  the  death  of  the  adopted  child  i 
We  answer  that,  under  S3273(M.  &  V.),  Code,  it 
must  go  to  the  mother.  That  section  is  as  follows: 
'*When  an  illegitimate  child  dies  intestate,  without 
child  or  children,  husband  or  wife,  his  real  and  per- 
sonal estate  shall  go  to  his  mother,  if  living,  then 
equally  to  his  brothers  and  sisters  by  his  mother,  or 
descendants  of  such  })rothers  and  sisters."  See,  also, 
WM  V.  \V(My  3  Head,  69.;  Woodirard  v.  I>uncan^  1 
Cold.,  563;  Scrof/glnj^  v.  BarneM,  1  l^gal  Rep.,. 58. 
A  very  learned  and  elaborate  argument  is  made 
upon  the  theory  tliat  the  mother  of  the  child  could 
not  inherit  the  proi)erty  derived  from  the  father  in 
such    cases,    l)ut    only   such    as    was    acquired    by   the 
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illegitimate  by  his  own  labor  or  in  some  way  other 
than  inheritance,  else  the  effect  will  be  ,to  divert  the 
property  from  the  inheritable  blood  of  the  father 
to  the  illegitimate  blood  of  the  mother.  This  is  a 
matter  which,  if  true,  addresses  itself  to  the  law- 
making i)ower,  and  not  to  the  Courts.  .  Much  argu- 
ment is  also  made  upon  what  the  effect  would  be 
if  the  decree  had  been  for  legitimation  instead  of 
adoption,  but  this  we  need  not  consider  under  this 
record,  as  the  child  was  adopted,  but  was  not  le- 
gitimated. 

There  is  no  error  in  the  decrees  of  the  Chan- 
cellor or  Court  of  Chancery  Appeals,  and  they  are 
affirmed   with   costs. 
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Iron   &  Coal  Co.    v.    Broyles. 

{^Kno,rrJlJe,     November    15,    1895.) 

1.  Limitations,  Statute  of.     New  suit  that  Haven  Itar. 

Where  an  ejectment  suit,  commenced  in  1873  before  seven  years' 
adverse  possession  had  run,  was  disposed  of  by  nonsuit  in  1888, 
and  within  one  year  thereafter  a  new  suit  was  instituted  for 
the  same  lands,  the  plaintiff^s  rights  are  saved  from  the  bar  of 
the  statut^  of  limitations  under  J  34I0(M.  «&  V.)  Code,  although 
adverse  posse&sion  had  continued  for  more  than  seven  years 
prior  to  the  institution  of  the  last  suit.     (Post^  pp.  613^  614.) 

Code  construed:  i  3449  (M.  &  V.);  ?  5755  (T.  &  S.). 

2.  Same.     Runs  until  amendment  is  made  tfuit  Introduces  new  cause 

of  O/Ction. 

The  doctrine  of  relation,  with  reference  to  the  limitation  of  ac- 
tions, is  never  applicable  to  an  amendment  which  introduces  a 
new  cause  of  action.     {Post,  p.  675.) 

Cases  cited  and  approved:  Burgie  v.  Sparks,  11  Lea,  88;  State  v. 
Keller,  11  Lea,  402;  Railroad  v.  Foster,  10  Lea,  351;  Allen  v. 
Link,  5  Lea,  454;  Trousdale  v.  Thomas.  3  Lea,  720;  Flatley  v. 
Railroad,  9  Heis.,  230;  Miller  v.  Taylor,  6  Heis.,  465;  Crofford 
V.  Cothran,  2  Sneed,  492;  Nance  v.  Thompson,  1  Sneed,  321: 
Augusta  Mfg.  Co.  v.  Vertrees,  4  Lea,  £o;  Corder  v.  Dolin,  4 
Bax.,  241;  Lenoir  v.  Mining  Co.,  88  Tenn.,  168. 

3.  Same.     Same.     Exftmple. 

Where  an  ejectment  suit,  brought  in  1873  before  the  bar  of 
the  statute  of  limitations  had  attached  was  disposed  of  by 
nonsuit  in  1888,  and  within  one  year  thereafter  a  new  suit  was 
instituted  for  the  same  body  of  lands,  but  disclaiming  as  to 
certain  smaller  included  tracts,  and  thereafter,  when  one  year 
from  the  nonsuit  had  elapsed,  and  seven  years'  adverse  pos- 
session of  said  smaller  tracts  had  been  completed,  the  plaintiff 
amended  his  declaration  so  as  to  sue  for  them  also,  the  suit  is 
barred  as  to  these  smaller  tracts. 

Code  construed:  g  3449  (M.  &  V.);  §  2755  ^T.  &  S.). 
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4.  Same.     Assurance  of  tUle. 

Descent  cast  is  an  assurance  of  title  within  the  meaning*  of  the 
Act  of  1819,  relating  to  the  adverse  possession  of  lands. 

Code  construed:  |J  3459,  3460  (M.  &  V.);  J2  2763,  2764  (T.  &  S.). 

5.  Same.     Connectltig  pmsessimx. 

Possession  of  heir  may  be  coupled  with  that  of  the  ancestor 
holding  under  a  paper  title  to  make  out  seven  years'  adverse 
possession  of  land  under  the  Act  of  1819. 

Code  construed:  H  3459,  3460  (M.  &  V.);  U  2763,  2764  (T.  &  S.). 

Cases  cited  and  approved:  Hubbard  v.  Wood,  1  Sneed,  280;  Meri- 
wether V.  Vaulx,  5  Sneed,  310;  King  v.  Rowan,  10  Heis.,  675; 
Corder  v.  Dolin,  4  Bax.,  240;  Baker  y.  Hale,  6  Bax.,  51;  Marr 
1?.  Gilliam,  1  Cold.,  504;  Walker  v,  Phillips,  92  Tenn.,  495; 
Thurston  v.  University,  4  Lea,  513;  Nelson  v.  Trigg,  4  Lea, 
706,  Hanks  u  Folsom,  11  Lea,  561;  Sharp  v.  Van  Winkle,  1^ 
Lea,  19;  Clark  v.  Chase,  5  Sneed,  636;  Railroad  v.  Mabry,  85 
Tenn.,  47. 


FROM     CAMPBELL. 


Appeal  from  Chancery  Court  of  Campbell  County. 
H.    B.    IjINdsay,    Ch. 

Henderson   &  Jourolmon   for   Iron   &   Coal   Co. 

J.    E.  'Johnson,    for   Broyles. 

Caldwell,  J.  This  is  an  action  of  ejectment, 
commenced  in  the  Chancery  Court  of  Campbell 
County.  On  December  30,  1873,  the  East  Tennes- 
see Iron  &  Coal  Company  and  William  Morrow, 
claiming  to  be  the  owners  in  fee  of  a  large  body 
of    land   in   Campbell   County,   granted   to   Thomas    B. 
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Eastland,  on  entry  No.  785  instituted  a  suit  in  the 
Circuit  Court  of  that  county  to  eject  Felix  Broyles 
from  certain  portions  of  that  land.  That  suit  re- 
mained in  Court  untrie<l  until  February*  21,  1888, 
when  a  nonsuit  was  taken.  Thereafter,  on  August 
30,  1888,  the  plaintiffs  in  that  suit  filed  the  hill  in 
this  case  against  the  heirs  of  Felix  Broyles,  to  re- 
cover from  them  the  same,  or  a  part  of  the  same, 
lands   sued   for    in   the   action   at   law. 

The  present  action  having  been  commenced  within 
one  year  after  that  one  was  dismissed,  and  the  mer- 
its not  having  been  passeil  upon  therein,  the  situa- 
tion and  rights  of  the  parties  with  respect  to  the 
statute  of  limitation  remain  the  same  as  they  were 
in  that  suit,  so  far  as  the  lands  now  involved  are 
the  same.  To  that  extent  the  one  suit  is  to  be 
regarded  as  but  a  continuation  of  the  other  one. 
Code   (M.    &   v.),    §  3449. 

In  the  bill  in  chancery,  as  originally  filed,  the 
complainants  disclaimed  title  to  two  small  tracts  of 
land  lying  within  the  Eastland  grant  and  covered 
by  other  grants,  issued  upon  entries  Nos.  675  and 
800,  ))oth  of  which  tracts  complainants  allege  were 
excepted   from    the   Eastland   grant. 

The  defendants,  answering  the  bill,  averred  own- 
ership and  ix)ssession  of  these  two  tracts  and  of  two 
others,  also  within  the  boundaries  of  the  Eastland 
grant.  They  claimed  title  to  those  four  tracts  as 
heirs  of  Felix  Broyles,  under  grants  issued  upon 
entries   Nos.     675    for    500   acres.     No.    729    for    300 
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acres,  No.  800  for  300  acres,  and  No.  1363  for 
2,000  acres,  the  last  embracing  the  greater  part  of 
the   other   three. 

On  May  7,  1889,  the  complainants  amended  their 
original  bill  by  striking  out  of  their  disclaimer,  made 
therein,  the  description  of  the  tract  covered  by  entry 
No.  800,  and  inserting  in  its  place  the  description 
of  the  tract  covered  by  entry  No.  729,  change  being 
allowed  upon  the  ground  of  clerical  error  on  the 
part  of  the  draughtsman  of  the  original  bill.  The 
amendment  introduced  a  new  cause  of  action  and 
brought  into  the  litigation  a  tract  of  land  (that  cov- 
ered by  entry  No.  800)  not  sued  for,  but  expressly 
disclaimed  in  the  original  bill,  consequently  the  amend- 
ment took  effect  from  .  the  time  it  was  made  only, 
and  did  not  relate  back  to  the  date  of  the  filing  of 
the  original  bill.  vThe  doctrine  of  relation  in  plead- 
ing is  never  applicable  to  an  amendment  which  intro- 
duces a  new  cause  of  action.  Burgle  v.  Sj?arks^  11 
I>ea^  88;  State^  for  me,  etc.,  v.  Keller,  lb.,  402; 
Railroad  \.' Foster,  10  Lea,  351;  Allen  v.  Linl\  5 
Ijea,  454;  Iromdale  v.  T/voniaH,  3  Lea,  720-21; 
Flatley  v.  Railroad,  9  Heis.,  230;  Miller  v.  Taylor, 
6    Heis.,    465;     Orofford    v.     Cotkron,    2    Sneed,    492. 

In  actions  of  ejectment  at  law  it  has  been  held 
that  a  champertous  vendee,  having  sued  originally  in 
his  own  name  alone,  may  afterwards  amend  his  dec- 
laration by  adding  a  new  count  in  the  name  of 
his  vendor,  and  that,  on  account  of  the  privity  be- 
tween   vendee   and    vendor,    such    an    amendment    will 
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relate  back  to  the  corameneeinent  of  the  suit.  Nance 
V.  Thorn pmn^  1  Sneed,  321;  Au^ui<ta  Mfg,  Co.  v. 
JWtfre^,  4  Lea,  75.  Both  of  these  cases  recognize 
the  rule  of  nonrelation,  however,  when  a  new  and 
substantive  cause  of  action  is  introduced  by  the  amend- 
ment. Where  the  privity  of  vendee  and  vendor  is 
wanting,  or  a  different  title  is  brought  into  the  liti- 
gation l)y  the  amendment,  the  additional  count  will 
be  treated  as  a  new  suit,  commenced  at  the  date  of 
the  amendment.  Conhr  v.  IhtJni^  4  liax.,  241;  An- 
g\iHta  Mfg,  Co.  v.  Vertiu'e^^  4  Lea,  84;  liurgie  v. 
Parkii,    11    Lea,    81). 

A  Court  of  Equity  will  not  entertain  the  joint 
suit  of  champertous  vendee  and  vendor  when  the 
fact  of  champerty  is  disclosed  in  the  bill  {Lenoir  v. 
Mhihig  Co,^  ?^^  Tenn,,  IGS),  hence  an  amendment 
like  that  recognized  in  Naav<'  v.  Thoinpsoii^  1  Sneed, 
321,  and  ia  Auguata  Mfg.  Co.  v.  Vertrees^  4  Lea, 
75,  would  noL  have  Ix^cn  allowable  in  this  case,  and 
the    reason   of    the   rule   of    relation    there    announced 

§  * 

is    in    no   sense   applicable    here. 

The  amendment  in  this  case,  Ixjing  confined  to  its 
date  because  introducing  a  new  cause  of  action,  and 
Imving  ])een  made  more  than  one  year  after  the  dis- 
missal of  the  suit  at  law,  cannot  be  connected  wuth 
that  suit  by  >$  3449  of  the  Code,  nupra^  but  must 
stand  as  an  entirely  new  suit,  commenced  on  the 
seventh  day  of  May,  ISSD,  to  recover  the  300  acres 
of    land    embraced    in   entrv    No.    800. 

In    this    view,    the    bar    of   the  seven    j'ears'    sttitute 
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of  limitations  is  complete.  Felix  Broyles  was  in  the 
adverse  possession  of  that  tract  of  land,  and  the  stat- 
ute began  to  riin  in  his  favor  as  early  as  1867. 
He  continued  that  possession  so  long  as  he  lived, 
and,  since  his  death,  his  heirs  have  kept  it  up, 
thereby  making,  in  all,  a  continuous  adverse  posses- 
sion from  1867  to  the  seventh  day  of  May,  1889 
(the  date  of  the  amendment),  a  period  of  some 
twenty-two  years.  Possession  of  the  heir  may  be 
coupled  with  that  of  the  ancestor  holding  under 
paper  title,  descent  being  an  ^'assurance  of  title, ^' 
within     the     meaning     of     the    statute.       Iluhhard    v. 

Wood^  1  Sneed,  280;  Meri  tret  her  v.  VauLr^  5  Sneed, 
310;  King  v.  Roimuy  10  Heis.,  675;  CoiHhi*  v. 
Do! in,  4  Bax/,  240;  Baker  v.  Hale,  6  Bax.,  51; 
Marr    v.     Qilliain,    1    Cold.,    504. 

Entry  No.  785,  on  which  the  Eastland  grant  is- 
sued, having  been  prior,  in  point  of  time,  to  entry 
No.  800,  the  paper  title  of  the  complainants  to  the 
land  covered  l>y  both  was  superior  to  that  of  the 
defendants  in  its  inception,   both  entries  being  special. 

Walker  v.  PhiUiim,  92  Tenn.,  495.  But  adverse 
possession  by  the  defendants  and  their  ancestors,  for 
the  full  period  of  seven  years,  under  an  '^assurance 
of  title  purporting  to  convey  an  estate  in  fee,"  gives 
the  defendants  the  better  right  to  the  land.  Such 
possession,  for  such  a  time  and  under  such  a  claim, 
converts  the  junior  right  into  a  ''good  and  indefea- 
sible title  in  fee."  Code  (M.  &  V.),  §3459;  Thurs- 
ton   V.     Univeri<ity    of   Xorth    Carolina,    4    Lea,    513; 
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Xehon  V.  Trig(f^  Th.^  706;  Jlanl*^  v.  Folmm^  11 
Lea,  561;  Sharp  v.  VanWhikle^  12  Lea,  19;  Clark 
V.  Chme^  5  Sneed,  636;  Rallrtmd  v.  Mahry^  85 
Tenn.,    47. 

The  other  questions  raised  upon  the  record  are 
disposed   of   orally. 

Affirm   decree   of   Court   of   Chancery  Appeals. 
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Jarnagin   V.    Sthatton. 
(Juioxville.      November   15,    1895.) 

Bills  and  Notes.     Notice  to  indoraers. 

One  of  two  joint  indorsers  of  a  note  is  bound  by  notice  of  non- 
payment given  to  himself  alone,  under  our  statutes  making  all 
joint  obligations  and  promises  joint  and  several,  and  subject- 
ing joint  obligors,  Including  indorsers  of  negotiable  paper,  to 
several  suits. 

Code  construed:  §J  3484,  3486  (M.  &  V.);  §?  2787,  2789  (T.  &  S.). 


FROM    WASHINGTON. 


Appeal  in  error  from  Circuit  Court  of  Wash- 
ington  County.       Andrew   J.    Brown,    Judge. 

Isaac  Harr  and  Crumley  &  Crumley  for  Jar- 
nagin. 

KiRKPATRicK,    Williams    &    Bowman   for   Stratton. 

Snodgrass,  C.  J.  The  plaintiff  in  error,  who 
was  plaintiff  below,  sued  the  defendant  as  indorser 
of    the   following   note: 

'^$2,500.  DuLUTH,    Minn.,    Feb.    28,    1893. 

'*July  15,  1893,  after  date  we  promise  to  pay 
to   the  order   of    F.    H.    Stratton   and  T.    F.    Singiser 
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twenty-five   hundred   dollars,   payable   at   the  Iron    Ex- 

chanj^e    Bank,     Duluth,     Minn.,     value    received,     with 

interest   at   the   rate   of    six   j^r   cent,    yier   annum. 

''A.    R.    Merritt, 

^'E.    T.    Merritt.'' 
''Indorsed:    T.    F.    Singiser, 

''F.    A.    Stratton.'' 

This  note  had  been  presented  by  Stratton  to  the 
City  Savinjrs  Bank  of  Chattanooga,  indorsed  as  above 
shown,  for  discount,  and  he  received  the  money 
thereon.  The  note  was  sent  to  the  bank  at  "Duluth 
for  collection,  was  not  paid,  and  duly  protested, 
notice  thereof  being  given  to  Stratton  alone.  The 
City  Savings  Bank  assigned,  and  its  assignee  brought 
this  suit  against  Stratton.  He  resisted  payment,  on 
the  ground  that  ])oth  he  and  Singiser  were  dis- 
charged by  reason  of  the  failure  to  give  Singiser 
notice.  The  Circuit  Court  held  him  not  liable,  and 
the   plaintiff    appealed    in   error. 

Here,  the  argument  is  made  for  Stratton  that  he 
was  a  joint  indorser  of  the  paper  with  Singiser,  and 
that  his  obligation  as  such  was  a  joint  obligation, 
and  notice  to  his  co-obligor  was  essential  to  bind 
him.  On  the  contrary,  it  is  insisted  by  plaintiff 
that,  treating  him  as  a  joint  indorser,  notice  to  his 
co-obligor  was  not  essential  to  bind  him,  but  notice 
to  one  joint  indorser  was  sufficient.  There  is  very 
persuasive  and  respectable  authority  for  this  propo- 
sition. Doihje  V.  B(inl\  2  A.  K.  Marshall  (Ky.), 
Rep.,   917;    irUjg'nLs  v.   Jfom\so?i\^  Krr.,   4  Dana,  100. 
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But  the  weight  of  authority  is  that  (except  in  case 
of  partners)  notice  to  one  joint  indorser  is  not  suf- 
ficient to  bind  either.  Story  on  Pfom.  Notes,  §§  239, 
255;  3  Kent,  Sec.  44,  p.  105,  and  note;  Tiedeman 
on  Com.  Paper,  §336;  1  Daniel  on  Neg.  Inst., 
^§594,  595;  2  Daniel  on  Neg.  Inst.,  §999^/;  1 
Parsons   on   Notes   and   Bills,    Ch.    12,    p.    502. 

So,  if  the  question  stood  only  as  put  on  the 
right  of  defendant  as  joint  indorser,  the  judgment 
would  be  sustained  by  the  weight  of  authority; 
whether  by  the  weight  of  reason,  and  treated  by  us 
as  controlling,  we  need  not  now  determine,  for 
plaintiff's  right  of  recovery  does  not  depend  on  the 
question  thus  settled,  if  it  is  assumed  to  be  settled, 
by   the   principles   of   the   common   law. 

Our  statute  provides  that  **all  joint  obligations 
and  promises  are  made  joint  and  several,  and  the 
debt  or  obligation  shall  survive  against  the  heirs 
and  personal  representatives  of  deceased  obligors  as 
well  as  against  the  survivors,  and  suits  may  be 
brought  and  prosecuted  on  the  same  against  all  or 
any  part  of  the  representatives  of  deceased  obligors 
as  if  such  obligations  and  assumptions  were  joint 
and   several.''       Code    (M.    &   V.),    ^  3486. 

In  addition  to  this  statutory  creation  of  joint 
and  several  liability  on  joint  obligations  and  prom- 
ises, with  its  added  right  of  suit,  another  section 
provides  for  right  of  suit  only,  as  follows:  '*  Per- 
sons jointly  or  severally,  or  jointly  and  severally 
bound   on   the   same   instrument,   or    by  judgment,    de- 
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cree,  or  statute,  including  the  makers  and  indorsers 
of  negotiable  paper  and  sureties,  may  all,  or  any 
part  of  them,  be  sued  in  the  siune  action.-'  Code 
(M.    &    v.),    §  3484. 

This  latter  section  (which  is  first  in  order  of 
Code  arrangement)  relates  alone  to  procedure.  The 
first  ((uoted  relates  not  only  to  procedure,  but  fixes 
the  right.  It  must  l)e  given  its  full  legal  effect; 
and  its  effect  is  to  make  defendant  not  only  a  joint 
but  several  indorser  with  Singiser;  not  only  a  joint 
obligor  but  a  several  obligor  in  the  liability  of 
indorser   assumed    bv   his   indorsement. 

The  authorities  and  cases  by  them  referred  to 
sustaining  proposition  advanced,  that  a  joint  indorser 
is  not  bound  unless  all  are  notified,  deal  with  issues 
where  the  questions  are  as  to  presentment  and  de- 
mand of  joint  makers  of  a  note  and  as  to  notice 
to  joint  indorsers,  as  to  which,  on  these  questions, 
the  rules  of  law  are  practically  the  same;  but  our 
statute  divests  such  an  indorsement  of  its  character 
of  joint  indorsement,  and  makes  it  joint  and  sev- 
eral, just  as  the  joint  note  of  the  makers  is  made 
joint  and  several.  Respecting  such  a  note,  Mr. 
Story  says:  ''Where  the  note  is  the  several  as  well 
as  the  joint  note  of  the  makers,  the  holder  is  at 
liberty  to  elect  upon  w^hom  he  will  make  the  de- 
mand and  presentment."  Story  on  Prom.  Notes, 
§  25H.  To  the  same  effect,  see  1  Danl.  Neg.  Inst., 
§  696.  The  reason  of  .  the  rule  in  both  cases  is 
the     same.       It    is    only   necessary  to     make     demand 
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in  the  one  case  of  all  the  makers,  where  they  are 
joint  makers,  and  to  give  notice  to  all  the  indors- 
ers,  where  they  are  joint  indorsers,  to  bind  those 
notified.  If  they  are  joint  and  several  indorsers, 
notice   to   anv    one   is   sufficient   to    bind    him. 

It  follows  that  defendant,  Stratton,  is  bound,  and 
the  judgment  of  the  Circuit  Judge  to  the  contrary 
is  reversed,  and  judgment  will  be  rendered  here 
against   him   and   for   all   costs. 
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Railroad    /*.    Brujman. 

{I\iioxvJJh\      November    15,    189.").^ 

1.  Rk8  Aujudicata.     Judgment  miist  he  finnL 

To  Hustain  a  plea  of  rcM  aiJJui1Uuit4t,  it  must  be  averred  and  proved 
that  the  former  judgment  was  final.     (Po«t,  pp.  629,  S30. ) 

ti.   Plea  in  Abatkmknt.     Overniled  by  plen  in  bar. 

A  plea  of  former  suit  pending*  is  a  plea  in  abatement,  and  is 
, waived  or  overruled  by  a  plea  of  not  guilty.     (Po«f,  pp,  630^  631,) 

Cases  cited  and  approved:  Johnson  v.  Irby,  8  Hum.,  654;  Wood 
r.  Helcher,  7  Yer.,  105;  Grove  v.  Campbell,  9  Yer.,  7;  Waggoner 
r.  Memphis,  etc.,  Co.,  10  Heis.,  503. 

3.    QlKHTION    DiHCrssKI)   AND   RESERVED. 

Whether  a  person  who  has  sustained  personal  injuries  and  lo.ss 
of  wagon  and  team  by  collision  with  a  railway  train  can  main- 
tain  separate  suits  for  the  personal  injuries  and  for  the  loss  of 
his  property.     (PoA»f,  pp.  H2i>S2ii.) 

Cases  cited:  Thompson  v.  Rice,  Thompson's  Cas.,  127;  Railroad 
V.  Staub,  7  Lea,  407;  Smith  v.  Atkin.s,  0  Bax.,  320;  Carraway  t\ 
Hurton,  4  Hum.,  108;  Saddler  v.  Apple.  9  FIum.,342;  Tarbox  r. 
Hartenstein.  4  Kax.,  80;  Waggoner  r.  White,  11  Heis.,  741:  147 
Mass.,  G05. 


FROM     WASHINGTON. 


A})i)eal    from     the     Circuit    Court    of     Washington 
County.       H.    T.    Campbell,    Judge. 

KiRKPATRicK,    Williams   &   Bowman    for   Railroad. 
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Hacker   &   Son,   Deaderick  &  Epps  for  BrigmaA. 

McAlister,  J.  The  plaintiff  below,  while  attempt- 
ing, with  his  wagon  and  team,  to  cross  the  track 
of  the  railroad  company  at  Ball's  Crossing,  in  Wash- 
ington County,  was  overtaken  by  a  passing  train 
and  violently  thrown  from  his  wagon,  whereby  he 
sustained  serious  and  {permanent  personal  injuries. 
In  said  collision  the  wagon  was  demolished,  the 
horses   killed,    and   the   harness   broken. 

The  record  discloses  that,  on  December  16,  1894, 
the  said  Bri^cman  commenced  an  action  in  the  Cir- 
€uit  Court  at  Jonestoro  to  recover  damages  for  the 
loss  of  the  personal  property,  which  resulted  in  a 
verdict  and  judgment  at  the  April  term,  1895,  in 
favor  of  the  plaintiff  for  the  sum  of  $250.  The 
company   appealed   in   error   to   this   Court. 

It  further  appears  that,  on  March  21,  1895,  the 
said  Brigman  instituted  another  suit  against  the  rail- 
road company  in  the  said  Circuit  Court  to  recover 
damages  for  personal  injuries  sustained  by  him  in 
said  accident.  To  the  latter  suit  the  company  pleaded 
the  general  issue,  and,  in  addition,  filed  two  special 
pleas,     viz. : 

1.  ''And  for  further  plea  the  defendant  says  that, 
before  the  commencement  of  this  suit,  to  wit,  on 
December  15,  1894,  the  plaintiff  commenced  another 
suit  ao:ainst  it  in  the  Circuit  Court  of  Washington 
County  for  the  very  same  cause  of  action  now  stated 
in  his  declaration,  and,  at  the  April  term,  1895,  of 
4a— 11  p 
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said  Court  said  suit  was  tried  upon  its  merits  and 
judgment  was  rendered  for  the  plaintiff  for  $250 
and  costs,  from  which  judgment  defendant  company 
prayed  and  perfected  an  appeal  to  the  Suprei^e 
Court  at  Knoxville.  And  the  defendant  avers  that 
the  parties  in  this  suit  and  the  former  suit  are  the 
same,  and  that  said  former  suit  is  still  {ending  in 
the   Supreme   Court   of   the   State   of   Tennessee. 

2.  "And  for  further  plea,  the  defendant  says  that 
the  plaintiff  sued  the  defendant  in  the  Circuit  Court 
of  Washington  County,  at  Jonesboro,  on  December 
15,  1894,  for  the  very  same  cause  of  action  now 
stated  in  his  declaration,  and  thaf,  at  the  April  term, 
1805,  of  said  Court,  said  suit  was  tried  upon  its 
merits,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $250  and  costs,  as,  by  the  records  and 
proceedings  of  said  Court,  more  fully  appears,  and 
said   judgment   still    remains    unreversed/' 

The  present  suit  was  tried  at  the  August  term, 
1895,  upon  the  general  issues  and  the  special  pleas 
just  recited.  The  trial  Judge  charged  the  jury, 
among  other  things,  as  follows,  to  wit:  '^\s  to  de- 
fendants second  and  third  pleas,  I  charge  you  that, 
if  you  find  plaintiff  conmienced  a  suit  iK^fore  the 
bringing  of  this  suit,  on  Decenil)er  15,  1894,  against 
defendant  for  this,  the  same  cause  of  action,  and 
such  suit  was  tried  and  determined  upon  its  merits, 
then  such  pleas  would  be  good,  and  you  would  find 
for  defendant;  but,  ]x)f ore  *  these  pleas  of  former 
suit   could    aid    defendant,    vou    must    find    that    such 
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suit  was  for  the  same  cause  of  action,  arising  from 
the  same  wrongful  act  of  defendant.  If  said  former 
suit  pleaded  was  for  a  cause  of  action  other  than 
for  personal  injury  to  the  plaintiff  or  to  recover 
money  incident  to  such  personal  injury,  although 
arising  from  same  act  of  defendant,  it  could  not 
be   considered   in   bar   of    a   recovery   in   this  action/' 

The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $1,250.  The 
company  appealed,  and  the  only  error  assigned  is 
upon  the  charge  of  the  Circuit  Judge  in  respect  of 
the  effect  upon  this  suit  of  the  former  suit  to  re- 
cover damages  for  the  loss  of  the  wagon  and  team. 
The  argument  of  counsel  for  plaintiff'  in  error  is 
*'that  an  entire  claim  or  demand,  arising  out  of  a 
single  transaction,  cannot  be  divided  into  separate  and 
distinct  claims,  and  two  suits  maintained,  and  that, 
in  this  respect,  there  is  no  difference  between  action 
founded  in  tort  and  action  upon  a  contract.''  He 
therefore  insists  that,  if  plaintiff  sues  for  only  a  part 
of  an  entire  cause  of  action,  and  obtains  judgment 
for  such  part,  in  neither  case  can  he  maintain  an- 
other action  founded  upon  the  same  cause  of  action. 
The  first  judgment  will  be  a  positive  bar  to  the 
subsequent   action. 

In  support  of  his  position,  counsel  cites  Freeman 
on  Judgments,  in  which  it  is  said,  viz.:  '*A  single 
tort  can  be  the  foundation  for  but  one  claim  for 
damages.  .  .  .  All  damages  which  can,  by  any 
possibility,    result    from   a    single    tort    form   an   indi- 
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visible  cause  of  action.  Every  cause  of  action  in 
tort  consists  of  two  parts,  to  wit:-  the  unlawful  act, 
and  all  damages  that  can  arise  out  of  it.  For  dam- 
ages alone,  no  action  can  be  permitted.  Hence,  if 
a  recovery  has  once  been  had  for  the  unlawful  act, 
no  subsequent  suit  can  be  maintained.  There  must 
be  a  fresh  act,  as  well  as  fresh  damages.''  1  Free- 
man on  Judgments,  Sec.  241;  2  Black  on  Judgments, 
Sec.,  738;  T/i/>?nj?Mon  v.  Bice,  Thompson's  Tenn. 
Cases,  127;  7  I.«a,  407;  6  Bax.,  320;  Canwm^  v. 
ffurtrm,  4  Hum.,  108;  Saddlei*  v.  AppJe^  9  Hum., 
342;  Tarhox  v.  Ilnrtrmtein,  4  Bax.,  80;  2  Chitty 
PL,  850;  Knawlton  v.  K  Y.  R.  R.  Co.,  147  Mass., 
605;    Code   (M.   &   V.),    ^3441. 

Counsel  for  the  plaintiff  below  concede  the  gen- 
.  eral  proposition,  but  his  insistence  is  that  the  same 
wrongful  act  may  give  rise  to  two  or  more  causes 
of  action.  Counsel,  in  support  of  the  proposition, 
cites  Black  on  Judgments,  in  which  it  is  said,  viz. : 
<*  While  a  party  is  not  allowed  to  split  up  an  en- 
tire and  inseverable  cause  of  action,  and  prosecute 
it  by  piecemeal,  nor  to  present  only  a  portion  of 
the  grounds  on  which  relief  is  sought,  and  save 
the  rest  for  a  second  suit  if  the  first  fail,  yet  this 
rule  does  not  require  that  distinct  causes  of  action, 
each  of  which  by  itself  would  authorize  independ- 
ent relief,  should  be  presented  in  a  single  suit,  al- 
though they  exist  at  the  same  time,  and  might  be 
considered   together."       Sec.    744. 

The    same    author,     at    Section    740,     says:     <*  We 
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have  seen  that,  as  a  rule,  only  one  cause  of  action 
can  arise  from  one  tort.  But  there  are  exceptional 
cases,  in  which  the  same  act  may  occasion  several 
distinct  ^  injuries,  and  these  may  be  made  the  basis 
of  as  many  separate  suits.  Thus,  damage  to  goods 
and  injuries  to  the  person,  although  caused  by  one 
and  the  same  wrongful  act,  are  infringements  of 
different  rights,  ^  and  give  rise  to  distinct  causes  of 
action;  and,  therefore,  the  recovery  of  compensa- 
tion for  the  damage  to  the  goods  is  no  bar  to  an 
action  subsequently  commenced  for  the  personal  in- 
jury." Brnm^deri  v.  HumpliTey^  L.  R.,  14  Q.  B. 
Div.,  141;  Waggoner  v.  White^  11  Heis.,  741;  En- 
cyclopedia Pleading  and  Practice,  Vol.  1.,  p.  159; 
Bigelow   on   Estoppel,    p.    173. 

We  have  thus  presented  the  contentions  of  the 
respective  parties,  together  with  the  authorities  cited, 
which  have  been  reinforced  with  arguments  of  great 
ability.  We  find,  howevei',  that,  on  account  of  the 
state  of  the  pleadings,  we  are  precluded  from  de- 
ciding  the   very   interesting   question    presented. 

In  the  first  place,  the  plea  in  bar  of  rt\H  adjudt- 
cata  is  not  availing,  for  the  reason  that  the  former 
judgment  pleaded  was  not  final.  The  record  dis- 
closes that  when  the  second  plea  was  filed,  the  judg- 
ment  in   the   former    suit    had    been   api^ealed   to   this 

» 

Court,  and  was  still  pending  and  undetermined.  In 
order  to  sustain  the  plea  of  pes  adjndlcata^  it  must 
be  averred  and  proved  that  the  former  judgment 
was   final. 
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The  other  plea  of  former  suit  pending  is  a  plea 
in  abatement,  and  was  waived  or  overruled  by  the 
plea  of  not  guilty.  The  record  shows  that  the  pleas 
of  not  guilty,  former  suit  pending,  and  res  adj^idlxxita^ 
were  all  filed  at  the  same  time,  and  the  issues  pre- 
sented by  these  respective  pleas  were  tried  by  the 
jury  conjointly.  Whatever  may  be  the  practice  in 
Courts  of  Chancery  in  treating  the  plea  of  former 
suit  pending  as  a  s}^cial  plea  in  bar,  it  is  well 
settled  that,  in  Courts  of  law,  such  a  defense  can 
only  be  presented  by  a  plea  in  abatement,  which  is 
overruled    by   a   plea   to   the  merits. 

Mr.  Gibson,  in  Suits  in  Chancery,  note  to  Sec. 
333,  says:  ''This  is  manifestly  not  a  plea  in  bar 
logically  considered,  for,  if  successful,  it  does  not 
l>ar  the  suit,  but  only  abates  it,  and  if,  after  the 
plea  is  allowed,  the  former  suit  is  dismissed  by  the 
complainant,  he  can  bring  a  third  suit  in  the  Court 
allowing  the  plea,  against  the  same  parties  and  for 
the  same  purpose,  and  the  dismissal  of  both  or 
either  of  the  former  suits  cannot  be  pleaded  in  bar 
of  the  third  suit."  He  admits,  however,  that,  un- 
der the  practice  in  Chancery,  it  is  treated  as  in  the 
nature  of  a  plea  in  bar,  and  may  be  incorporated 
in  an  answer,  since  it  does  not  go  to  the  jurisdic- 
tion  of   the   Court. 

Mr.  Chitty,  in  his  work  on  Pleading,  lays  down 
the  rule  that  the  pendency  of  a  former  action  must 
be  pleaded  in  abatement.  Vol.  I.,  p.  453.  Caruth- 
ers,    in    the    History   of    a    Lawsuit,    classifies   such   a 
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plea  as  a  plea  in  abatement,  and  states  that  its  effect 
is  to  abate  or  quash  the  writ,  the  declaration,  of 
course,  going  with  it.  Sees.  185,  186.  Joh7iso7i  v. 
Irby,    8    Hum.,    654. 

Moreover,  a  plea  in  abatement  cannot  be  pleaded 
at  the  same  time  with  a  plea  in  bar,  for  the  plea 
in  bar  is  inconsistent  with  the  plea  in  abatement, 
and  the  latter  is  overruled  by  the  former.  Wood 
V.    Belcher,    7    Yer.,     105,     106;     G7*ove    v.    Jenkins, 

9  Yer.,    7,  8;    Waggoner   v.   MemphU   Dry  Dock    Co., 

10  Heis.,    503. 

We  conclude,  therefore,  that  the  question  pre- 
sented in  the  plea  in  abatement,  and  which  has  been 
80  elaborately  argued  by  learned  counsel,  is  not  be- 
fore this  Court,  since  the  plea  in  abatement  was 
overruled  or  waived  by  the  plea  to  the  merits  of 
the    case. 

Affirmed. 
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Bank   v.    Matson. 

{KnoxvlU^.       November    13,    1895.) 

Appeal.     Decree  not  jirmL 

A  decree  releasing*  one  who  appeared  as  joint  maker  on  one  of 
several  notes  in  suit,  and  givin^^  judgment  against  the  other 
maker  on  that  and  the  other  notes,  and  ordering  a  mortga^, 
securing  the  same,  foreclosed,  is  not  final  for  the  purposes  of 
appeal,  either  as  of  right  or  in  the  Chancellor's  discretion. 


FROM     WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washington 
County.      John   P.    Smith,    Ch. 

Isaac   Harr  for   Bank. 

Carr   &   Reevks   for   Matson. 

Wn.KES,  J.  This  bill  was  Hied  to  obtain  judg- 
ment on  several  notes,  and  foreclose  a  mortgage  to 
secure  them.  On  one  of  these  notes,  Johnson  ap- 
peared as  joint  maker  with  Matson,  and  made  defense 
that  he  had  been  released  by  the  cre<litor8'  taking  a 
deed  of  trust  from  the  principal  and  extending  time 
without  his  consent.  The  Chancellor  held  that  John- 
son  was   released,    but   gave  judgment   against  Matson 


'    SEPTEMBER  TERM,   1895.  633 

Bank  v.  Matson. 

on  that  and  other  notes,  and  ordered  the  deed  of 
trust  foreclosed.  Thereupon,  complainant  was  per- 
mitted to  appeal  from  so  much  of  the  decree  as  re- 
leased Johnson,  and  it  has  brought  this  case  here  as 
to  Johnson  alone,  and  assigned  errors.  The  cause 
has  been  heard  by  the  Court  of  Chancery  Appeals, 
and  that  Court  is  of  opinion  the  appeal  is  prema- 
ture, and  should  be  dismissed.  We  concur  in  this 
opinion.  The  effect  of  the  appeal  would  be  to 
split  up  the  case,  leaving  par);  of  it  undetermined  in 
the  Court  below  against  Matson,  and  part  in  this 
Court  against  Johnson.  It  may  be  that  when  the 
land  of  Matson,  the  principal,  is  sold,  there  will  be 
no  occasion  to  further  pursue  Johnson,  the  surety. 
We  do  not  think  the  decree  final,  from  which  an 
appeal  would  lie  as  matter  of  right,  nor  that  it  is 
a  case  within  the  jurisdiction  of  the  Chancellor  to 
grant   an   appeal. 

It   must,    therefore,    be  dismissed    at   cost  of   appel- 
lant. 
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*  Tradesman   Publishing   Co.   r.   Car  Wheel  Co. 

(Kyioj^nUe.     November    21,    1895.) 

1.  f  CoRi*oRATioNS.     InHolvciiU  and  asHet^  Itecome  a  JLced  tru»t  fund 

fur  craHtonft  when. 

A  corporation  which  haii  executed  deeds  of  trust  conveying  its 
entire  property,  because  of  insufficient  funds  to  meet  the  de- 
mands coming*  due,  and  has  suspended  business  and  turned  its 
property  over  to  the  trustees,  is  insolvent  so  as  to  constitute 
its  assets  a  fixed  trust  fund  for  pro  raUi  distribution  among  its 
creditors,  and  invalidate  the  preferences  made  by  such  trust- 
deeds.     (Po«t.  pp,  (f42-648.) 

Cases  cited  and  approved:  Marr  v.  Bank,  4  Cold.,  471;  Moseby  v. 
Williamson,  .5  Heis.,  286;  Comfort  u  Patterson,  2  Lea,  673;  Bank 
V.  Lumber  Co.,  91  Tenn.,  15;  Smith  v.  Insurance  Co.,  2  Tenn. 
Chy.,  737. 

2.  Same.     General  crediUtr'H  liill  lien  to  uHjid  up,  when. 

A  creditor,  without  first  obtaining  judgment  on  his  demand,  can, 
under  our  statutes,  maintain  a  general  creditor's  bill  to  wind 
up  the  affairs  of  a  corporation  as  insolvent,  which  had  sus- 
pended business  on  account  of  its  inability  to  meet  its  obliga- 
tions as  they  fell  due,  and  had,  after  such  suspension,  con- 
veyed its  entire  property  by  trust-deeds,  and  turned  same  over 
to  the  trustees.     (PosU  W-  €48-650.) 

Code  construed:  UAIQS,  5037,  5038  (M.  <&  V.);  22  S'^Sl,  4294,  4295 

(T.  &  S.). 

Case  cited  and  approved:  Smith  v.  Insurance  Co..  6  Lea,  569. 

3.  Samb.     What  coJisUtntes  an  act  of  insolvency. 

The  conveyance  by  trust-deeds,  of  a  corporation's  entire  prop- 
erty and  surrender  of  possession  thereof  to  the  trustees,  after 
its  suspension  on  account  of  inability  to  meet  its  obligations 
as  they  fell  due,  constitutes  an  overt  act  of  insolvency.  {PosU 
p.  651.) 

*  This  cnsp  is  selected  for  report  aud  annotation  by  the  L.  R.  A. 

t.\s  to  preferences  among  creditors  given  by  insolvent  corporations,  see  review  of 
conflicting  authorities  in  note  to  Lyons-Thomas  Hardware  Co.  r.  Perry  Stove  Co. 
(Texas),  22  L.  R.  A..  802.— Reporter. 
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4.  ^AMB.    Director" it  UtibUity  who  assents  to  indebtedness  in  excess  of 

t/te  '*  capUal  stf)€k  paid  in. "     What  is  '  *  capital  stock  paid  in, " 

The  capital  stook  of  a  corporation,  within  a  provision  of  its  char- 
ter that  if  its  indebtedness  shall  exceed  the  capital  stock  paid 
in,  the  directors  assenting  thereto  shall  be  individually  liable 
for  snch  excess,  is  the  amount  subscribed  and  paid  by  the 
stockholders,  and  not  the  amount  of  all  the  assets  upon  hand 
available  for  payment  of  debts,  no  matter  how  derived.  {Post^ 
pp.  e5t-S57.) 

Cases  cited  and  approved:  Bank  v.  State,  9  Yer.,  490;  Street  Bail- 
road  Co.  I).  Morrow,  87  Tenn.,  406;  Insurance  Co.  v.  Insurance 
Co.,  11  Hum..  1;  Memphis  17.  Ensley,  6  Bax.,  553;  Gaslight  Co.  v. 
Nashville,  8  Lea,  406;  97  U.  S.,  697. 

5.  Same.     Same.     What  constitutes  indebtedness. 

The  term  "indebtedness"  in  a  provision  of  the  charter  of  a  cor- 
poration declaring  that  if  its  indebtedness  shall,  at  any  time, 
exceed  the  capital  stock  paid  in,  the  directors  assenting 
thereto  shall  be  individually  liable  for  the  excess,  includes  the 
bonded  debt  of  the  company.     (Post,  pp.  657,  658.) 

Case  cited:  113  U.  S.,  302. 

6.  Same.     Same.     Enforced  by  geneiul  creditor's  bilU 

Where  the  liability  of  the  directors  of  a  corporation,  under  a 
statute  for  the  excess  of  its  Indebtedness  over  the  capital  stock 
paid  in,  is  a  specific  liability  in  favor  of  the  creditors  whose 
debts  were  illegally  contracted,  it  is  a  fund  for  the  benefit  of 
all  such  creditors,  and  a  bill  to  enforce  it  must  be  filed  for  the 
benefit  of  all  creditors  so  situated,  and  not  for  one  or  more  of 
them  separately.     (Post,  pp.  668,  659.) 

Cases  cited  and  approved:  Moulton  v.  Connell-Hall-Mc Lester  Co., 
93  Tenn.,  377;  93  U.  S.,  231;  20  Wall.,  520. 

7.  Same.     Same,     vr/wit  assent  Is  required. 

The  assent  of  a  director  rendering  him  liable,  under  a  clause  of 
the  charter  of  a  corporation  that  if  its  indebtedness  shall  ex- 
ceed the  capital  stock  x>aid  in,  the  directors  assenting  thereto 
shall  be  individually  liable  to  the  creditors  for  the  excess, 
must  be  given  in  his  capacity  as  a  director,  acting  concur- 
rently with  the  authority  of  the  official  board  at  an  ofiicial 
meeting,  but  the  ofiicial  minutes  are  not  the  only  evidence  of 
such  assent.     (Post,  pp.  660-663.) 

Cases  cited  and  approved:  Allison  v.  Coal  Co.,  87  Tenn.,  62;  Hand 
V.  Cole,  88  Tenn.,  402. 
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8.  Same.     Statutes  making  directors  liable  strictly  cfyiisti-ucd. 

Doctrine  reaffirmed  that  statutes  creating  liability  of  directors 
for  debts  of  corporations  are  in  derogation  of  common  law  and 
penal  in  their  nature,  and  are  strictly  construed.  {Post,  pp. 
660-S63, 

Cases  cited  and  approved:  Allison  v.  Coal  Co.,  87  Tenn.,  62;  Hand 
V.  Cole,  88  Tenn.,  402. 

9.  Same.     Dlrec-tors*  liability  for  dividends  declared. 

That  the  indebtedness  of  a  corporation  exceeds  its  capital  stock 
paid  in  at  the  time  of  the  declaration  of  a  dividend,  will  not 
render  directors  liable  to  creditors,  under  a  provision  of  the 
charter  that  creates  such  liability  for  declaring  and  paying 
any  dividend  when  the  company  is  insolvent,  or  when  such 
dividend  will  diminish  the  amount  of  the  capital  stock,  when 
the  dividend  is  declared  from  profits  estimated  upon  the  ba.sis 
that  the  assets  are  reasonably  worth,  or  honestly  believed  to 
be  worth,  largely  more  than  the  company's  indebtedness. 
{Post,  pp.  663-665, ) 

10.  Same.     Same. 

The  conduct  of  directors  in  declaring  dividends  is  to  be  viewed, 
for  the  purpose  of  fixing  their  individual  liability  to  creditors, 
in  the  light  of  the  financial  status  of  the  company  at  the  time 
the  dividend  is  declared,  and  is  not  to  be  determined  by  its 
ultimate  insolvency,  due  to  a  general  paralysis  of  business- 
(Po»t,  p.  665,) 

11.  Lease.     Purchaser  not  liable  for  re7it4U. 

The  purchaser  of  a  lease  of  realty  at  judicial  sale,  made  at  the 
lessor's  instance,  for  rents,  is  not  liable  for  subsequently  accru- 
ing contract  rentals.     {Post,  pp.  666-668.) 

12.  Receiver.     Adoption  of  lease. 

Permission  of  a  receiver  for  the  temporary  occupation  of  prop- 
erty leased  to  the  corporation  will  not  constitute  an  adoption 
of  the  lease  by  the  receiver,  so  as  to  bind  the  assets  in  his 
hands.     {Post,  pp.  6f;8-670.) 

Cases  cited:  130  U.  S.,  223;  Uf)  U.  S.,  636;  101  N.  Y.,  585. 

13.  Same.     Rents  not  payahle  as  oiwrating  expenses. 

Rents  accruing  for  property  leased  by  a  corporation  from  the 
ap|K>intment  of  a  receiver  of  its  property  until  confirmation  of 
a  sale  of  the  leasehold,  do  not  constitute  a  prior  charge  upon 
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the  funds  in  the  -  hands  of  the  receiver,  where  he  has  not 
adopted  the  lease,  on  the  ground  that  tl^ej  are  an  operating 
expense.     {PoHt.  pp.  668^-671.) 


FROM     KNOX. 


Appeal    from    Chancery    Court    of     Knox    County. 
Henry   R.    Gibson,    Ch. 

L.    A.     Gratz    and    Tully   R.    Cornick   for    Pub- 
lishing  Company. 

Lucky   &    Sanford,    Comfort  &   Spilman,    Green 
&   Shields,    McCampbell   &  Johnson    for    Creditors. 

Webb    &    McClung.  and    Washburn,    Pickle     & 
Turner   for   Directors. 

McAlister,  J.  This  is  a  creditors'  bill,  filed,  first,  *^ 
to  have  the  Knoxville  Car  Wheel  Company,  declared 
an  insolvent  corporation  and  its  assets  equally  dis- 
tributed among  all  its  creditors;  and,  second,  to  hold 
the  directors  of  said  company,  who  are  made  de- 
fendants, individually  liable  for  all  debts  created  in 
excess  of  the  capital  stock  paid  in.  The  complain- 
ant also  seeks  to  have  annulled  certain  mortgages, 
for  the  reason,  first,  that  they  were  executed  by 
said  corporation  after  its  ascertained  insolvency,  and, 
second,  because  preferences  are  thereby  created  in 
favor    of    certain    debts   for   which    the    directors    are 
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sureties.  The  directors  are  also  sought  to  Ire  held 
liable,  u|)on  the  ground  that  they  had  declared  and 
received  certain  dividends  from  said  cor|K)rati<>n  at  & 
time  when  it  was  insolvent.  It  is  alleged  in  the 
bill  that,  on.  June  11),  1SS2,  said  car  wheel  com- 
pany issued  bonds  to  the  amount  of  J^100,000, 
and,  to  secure  said  bonds,  executed  a  trust-deed  on 
all  of  its  real  and  persimal  proj)erty  to  R.  C.  Jack- 
son, Us  trustee,  and  that  this  trust-deed  would  ma- 
ture July  1,  1892.  It  is  then  alleged  that,  on 
January  27,  lsj)2,  said  corporation,  being  then  in- 
solvent, executed  a  trust-deed  to  R.  S.  Payne, 
trustee,  conveying  other  real  and  personal  proj)erty 
to  secure  the  sum  of  J?81,872.2'3  due  the  East  Ten- 
nessee National  Hank,  the  Mechanics'  National  Ikink^ 
the  City  National  Bank,  and  Daniel  Briscoe  &  Co. 
It  is  further  alleged  that,  on  January  27,  1892,  said 
corporation,  l)eing  insolvent,  executed  to  L.  11.  Spill- 
man,  trustee,  a  deed  of  trust  on  other  real  and 
personal  proj)erty  to  secure  the  sum  of  ^23,025.77 
due  to  Knoxville  Savings  Bank,  City  Natiimal  Bank, 
McNulty  &  Ransom,  and  Peter  Staul).  It  is  then 
charged  that  the  last  two  deeds  of  trust  were  exe- 
cuted for  the  purpose  of  giving  the  creditors  therein 
secured  an  illegal  preference,  and,  having  been  made 
by  an  insolvent  corporation,  are  fraudulent  in  law. 
There  is  no  charge  of  fraud  or  bad  faith.  On  the 
contrary,  the  bill  recites,  viz.:  ''C\)mplainant  ex- 
pressly disclaims  any  reflection  -  upon  the  integrity 
and   high    character    of    the    individuals    who    compose 
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the  directors  of  said  defendant,  the  Knoxville  Car 
Wheel  Company,  or  of  the  individuals  and  officers 
of  the  corporation  who  constitute  its  creditors  of  the 
preferred  class,  but  the  charge  is  that  the  effort  to 
thns  prefer  one  class  of  creditors  of  a  corporation 
over  others  less  favored  and  influential  is  illegal  and 
void,  and  will  not  be  tolerate<l  ))y  a  Court  of 
Equity.^' 

It  is  next  alleged  that  the  capital  stock  of  said 
company  is  $107,000,  while  its  indebtedness  amounts 
to  *190,000  (less  $10,000  paid  by  said  Spillman, 
trustee),  and  that  said  directors  assented  to  the  cre- 
ation of  said  indebtedness,  and  are  therefore  liable 
for  the  sum  of  $73,000,  the  excess  of  debts  over 
the  paid  in  capital  stock;  that  it  will  be  necessary 
to  sell  all  of  the  property  of  said  company  to  pay 
debts,  and,  if  that  shall  not  suffice,  then  said  di- 
rectors are  liable  for  the  excess  of  the  indebted- 
ness above  the  capital  stock.  The  bill  asks  the  ap- 
pointment of  a  receiver,  the  marshaling  of  assets, 
and  the  sale  of  the  corporate  projHjrty,  and  that 
the  trust-deeds  to  Payne  and  Spillman  be  adjudged 
void.  L.  H.  Spillman  was  appointed  tem|)orary  re- 
ceiver  for   the    coriK)ration. 

The  defendant  car  wheel  company  answered  the 
)>ill,  and,  among  other  defenses,  denied  its  insol- 
vencv,  and  averred  that  its  assets  were  worth  more 
than  double  its  debts,  and  that  its  business  had  been 
uniformly  profitable  until  the  recent  j)anic  which 
swept  over    the   country,    causing   the   railroads   to  cut 
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off  their  purchases  and  to  default  in  the  payments 
of  gootls  already  jjurchased;  that  this  fact  so  de- 
pleted its  revenues  that  it  was  deemed  best  to  tem- 
porarily susi>end  operations  until  business  should  re- 
sume its  normal  conditions;  that  it  had  always  done 
a  good  business,  and  paid  the  interest  on  its  bonded 
debt,  and  promptly  met  all  of  its  obligations;  that 
it  was  in  no  sense  insolvent,  and  its  suspension  of 
business  was  only  temporary,  and  was  not  intended 
to   be   permanent. 

On  May  28,  1892,  the  directors  filed  a  joint  de- 
murrer and  answer  to  the  bill.  The  defenses  are 
that  they  never  assented  to  the  creation  of  complain- 
ant's debt,  and  they  further  deny  that  the  indebted- 
ness of  the  company  exceeds  the  capital  stock  in 
the  sense  of  the  statute,  denying  that  the  Iwnded 
deT)t  of  the  company  can  be  computed  in  ascertain- 
ing the  liability  of  the  directors  under  the  statute, 
but  that  only  the  floating  debt  is  to  be  considered. 
They  further  insist  that  the  company  has  assets  suf- 
ficient to  pay  all  its  bonded  and  floating  debt,  and 
to   redeem    all    its   stock. 

On  May  23,  1892,  the  Mechanics'  National  Bank, 
Cit}^  National  Bank,  Knoxville  Savings  Bank,  Daniel 
Briscoe  &  Co.,  beneficiaries  under  the  trust-deeds 
aforesaid,  filed  their  answers  to  the  original  bill,  in 
which  they  deny  the  insolvency  of  the  car  wheel 
company,  aflirra  the  validity  of  the  trust-deeds  se- 
curing their  debts,  and  resist  the  appointment  of  a 
receiver,    and    reserve    the    right    to   insist    upon    the 
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liability  of  the  directors  for  their  debts,  if  it  should 
become    necessary. 

It  appears  that  on  June  6,  1892,  upon  motion  of 
comj)lainant,  and  uf)on  the  pleadings  hereinbefore 
stated,  the  Chancellor  declared  the  car  wheel  com- 
pany an  insolvent  corporation,  appointed  L.  H.  Spill- 
man  permanent  receiver,  enjoined  the  company  from 
exercising  its  corporate  franchises,  and  assumed  juris- 
diction to  wind  up  the  affairs  of  said  company  as 
an  insolvent  corporation.  A  reference  was  ordered, 
to  ascertain  *  assets  and  debts.  On  July  20,  1893, 
the  Clerk  and  Master  filed  his  general  report,  show- 
ing, viz. :  First,  the  assets  of  the  car  wheel  com- 
pany, on  May  1,  1892,  were  $317,424.73;  second, 
the  secured  debts,  including  bonds  and  the  debts 
mentioned  in  the  trust-depds  to  R.  S.  Payne  and 
L.  H.  Spillman,  $162,100.61;  third,  the  unsecured 
debts,  $17,468.03.  Total  debts,  $179,568.54.  Com- 
plainants excepted  to  so  much  of  the  Clerk's  report 
as   fixed    the   assets   of   the   company  at   $317,424.93. 

On  June  25,  1894,  a  decree  was  pronounced  by 
the  Chancellor  adjudging  the  trust-deeds  to  Payne 
and  Spillman  void  and  that  the  directors  were  war- 
ranted in  paying  the  dividends  to  stockholders  and 
were  not  liable  to  the  creditors  of  the  company  on 
that  account.  The  Court  reserved  the  question  of 
liability  of  the  directors  upon  the  ground  that  the 
debts  exceeded  the  assets,  and  referred  the  cause  to 
the  Master  to  report,  first,  the  paid-up  capital  stock 
of   the   corporation;    second,    what   debts   were   created 
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in  excess  of  the  capital  stock  with  the  assent  of  the 
directors.  August  7,  1894,  the  Clerk  reported,  viz.: 
First,  the  paid-up  capital  stock  of  the  car  wheel 
company  was  1^107,000;  second,  the  indebtedness  has 
exceeded  the  paid-up  capital  stock  at  all  times  since 
April  30,  1885,  and  that  all  the  debts  were  created 
with  the  assent  of  the  directors  at  a  time  when 
the  indebtedness  exceeded^  the  paid-up  capital  stock, 
though  there  were  assets  sufficient  to  pay  the  debts. 
August  10,  1894,  a  decree  was  entered  overruling 
the  exceptions  filed  to  this  report  by  the  directors, 
the  Chancellor  adjudging  that  the  capital  stock  was 
$107,000,  and  that  all  debts  created  after  April  30, 
1885,  were  created  at  a  time  when  the  debts  ex- 
ceeded the  capital  stock,  and  were  created  with  the 
assent   of   the   directors. 

The  car  wheel  company  and  the  directors,  C.  H. 
Brown,  W.  P.  Washburn,  W.  W.  Woodruflf,  D.  A. 
Carpenter,  and  M.  L.  Ross,  ap)>ealed,  and  have  as- 
signed errors.  The  defendant  banks  whose  debts 
were  preferred  in  the  deeds  of  trust  have'  ])rought 
the  case  up  by  writs  of  error,  and  assign  errors 
upon  the  action  of  the  Chancellor  in  adjudging  their 
preferences  illegal  and  in  ordering  siiid  deeds  to  lie 
set   aside. 

The  second  assignment  is  that  the  Chancellor  erred 
in  adjudging  the  car  wheel  company  an  insolvent 
corporation  at  the  date  of  the  execution  of  the 
second  trust-deeds  herein  attacked,  and  in  holding 
the   latter    void   for    that    reason,    and    on    account    of 
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illegal  preferences.  It  is  insisted  that  the  car  wheel 
company  was  solvent  and  a  going  concern,  and  it 
had  the  right  to  make  preferential  assignments  to 
its  creditors,  and  that  said  deeds  of  trust  are  there- 
fore  valid. 

Mr.    Morawetz,    in    his   work    on   Private   Corpora- 
tions,   referring  to  the    cases   which   hold   that  corpo- 
rate  preferences    are   valid,    says:     "This    doctrine,    in 
the   opinion   of    the   writer,    is   wholly   indefensible   on 
principle.      The    capital    provided   for   the   security   of 
the   creditors    of    a    corporation    is    a   fund    held    for 
the   benefit   of    all    the    creditors    equally.       That   the 
unsecured   creditors    of    a    corporation   are   entitled   to 
an    equal    distribution    of    the    common    security    has 
often    been    recognized    by   the   Courts    of    Equity   in 
adjusting    the    rights    of    creditors    among   themselves 
and  in  relation  to  the  company's  shareholders.     After 
a   corporation   has    become    insolvent,    and    has   ceased* 
to   carry   on   business,   the   rights   of    its   creditors   be- 
come  fixed.       If    a   corporation,   whose   assets   are   not 
sufficient   to    satisfy   all   of    its    creditors    in   full,    can 
prefer    certain    creditors,    leaving    others    unpaid,    this 
must   be   by   virtue    of    a    power    reserved    by   impli- 
cation   to    the    company    and    its    agents.       But    this 
power   cannot  justly  be   included   in   the  general  ix)w- 
ers  of    management   which   a   corporation    must   neces- 
sarily  possess    over    its    property   in    order    to    carry 
on    its   business    and    further    the    purposes   for   which 
the   company   was   formed.      The    purposes   of    a   cor- 
poration  are   not   furthered   in   any  manner   by  giving 
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it  or  its  agents  the  power,  after  tlie  company  has 
l)ocome  insolvent,  and  *  has  ceased  to  carry  on  busi- 
ness, and  after  the  shareholders  liave  lost  their  in- 
terests in  the  corporate  estate,  to  prefer  a  jwrtion 
of  the  creditors,  according  to  interest  or  mere  whim, 
and  to  pay  their  claims  in  full,  leaving  the  others 
wholly  without  redress.'"  2  Morawetz  on  Cor.,  Sec. 
803. 

The  settled  law  of  this  State  is  that  the  assets 
of  an  insolvent  corporation  become,  from  the  date  of 
its  assured  insolvency,  a  tixed  trust  fund  for  equal 
pro  rata  distribution  among  its  creditors,  unless  oth- 
erwise provided  by  law  or  fixed  by  valid  contract 
Jffrr  V.  Bank,  4  Cold.,  471;  Moufhy  v.  Will minson, 
5  Heis.,  286;  Comfort  v.  Patfermn,  2  Lea,  672; 
Bank  V.  Lumber  Co.,  91  Tenn.,  15;  Smith  v.  In- 
surance C<f,,  2  Tenn.  Ch.,  737.  It  has  been  held, 
however,  in  this  State  that,  although  the  liabilities 
of  a  corporation  may  greatly  exceed  its  assets,  it 
is  not  insolvent  in  such  sense  as  that  its  assets  be- 
come a  trust  fund  for  pro  rata  distribution  among 
it  creditors,  so  long  as  it  continues  to  be  a  going 
concern,  and  conducts  its  business  in  the  ordinary 
way.  There  must  Ix;  some  j>ositive  act  of-  insol- 
vency, such  as  the  filing  of  a  bill  to  administer  its 
assets,  or  the  making  of  a  general  assignment,  or 
the  permanent  cessation  to  do  business.  Comfort  v. 
JfcTe.r.    7   Lea,    660. 

With  this  preliminary  statement  of  the  law,  we 
proceed   to   inquire   whether,    at   the   date   of   the   exe- 
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cution  of  the  trust-deeds  in  question,  to  wit,  on  th^ 
twenty-seventh  of  January,  1892,  the  Knoxville  Car 
Wheel.  Company  was  an  insolvent  corporation,  and 
if  this  fact  had  been  signalized  by  a ,  suspension  of 
its  corporate  business  and  the  transfer  of  all  its 
available    assets. 

The  complainants  took  the  deposition  of  Chas.  H. 
Brown,  the  president,  secretary,  treasurer,  and  gen- 
eral manager  of  the  corporation.  It  appears,  from 
the  testimony  of  Mr.  Brown,  that  this  corporation 
had  lost  money  continuously  since  October,  1890. 
This  witness  further  testified  that,  about  January  30, 
1892,  the  company  suspended  business.  He  was  then 
asked:  '^Why  did'  you  suspend?"  His  answer  was: 
*' Because  I  did  not  have  the  money,  outstanding 
.notes  went  to  protest,  and  bills  became  payable 
faster  than  we  could  make  collections.  The  railroads 
were  all  in  a  cramped  condition,  and,  instead  of 
paying  their  bills  at  the  first  of  the  month,  as  they 
had  done,  they  kept  us  waiting,  and  we  are  waiting 
for  some  of  them  yet."  The  witness  was  then  aske<i 
if  the  deeds  of  trust  were  executed  for  the  purpose 
of  giving  preferences.  He  answered:  "I  believe  it 
to  be  construed  that  way."  Question:  •  ^'Did  you, 
before  suspending,  consult  with  the  directors  as  to 
the  advisability  of  suspending?"  Answer:  "Yes, 
sir;  I.  called  the  directors  together,  explained  the 
financial  situation,  that  notes  were  coming  due  and 
no  funds  to  meet  them,  and  the  East  Tennessee 
National  Bank   had   refused   to    let   us   have   anv   more 
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4noney.  We  then  decided  to  aBsign,  or,  at  least, 
to  execute  trust-deeds.  The  trust-deeds  were  not 
executed  until  after  the  company  suspended.'"  Wit- 
ness states  his  impression,  without  giving  actual 
figures,  that  the  company  had  sufficient  assets  to 
cover  the  liabilities  left  unsecured  after  the  execution 
of  the  deeds  of  trust.  He  is  asked  to  specify  any 
assets  reserved  by  the  company  to  pay  the  unse- 
cured debts.  The  witness  is  unable  to  mention  any 
item,  but  says,  *'the  only  way  to  find  out  would  be 
to  take  the  deeds  of  trust  and  the  balance  sheet 
and  check  them  off."  When  the  balance  sheet  is 
checked  off,  it  is  ascertained  that  the  principal  items 
not  contained  in  the  deeds  of  trust  are  the  items 
of  account  due  from  the  Georgia  Railroad  Company 
and  the  Ducktown  Sulphur,  Copper  &  Iron  Com-* 
pany,  and  which  had  been  transferred  by  authority 
of  the  directors,  January  25,  1892,  to  the  Mechan- 
ics' National  Bank,  and  the  item  of  account  against 
the  Richmond  Locomotive  &  Machine  Works,  trans- 
ferred to  W.  R.  Turner,  to  secure  the  payment  of 
a  note  in  favor  of  William  Fain,  administrator, 
which    was   then   past   due. 

The  record  discloses  that  in  these  deeds  of  trust 
the  company  had  conveyed  its  entire  plant,  including 
the  wheels  on  hand  and  those  in  process  of  manu- 
facture, its  tools,  stock  in  trade,  all  accounts  and 
])ills  receivable,  and  lands  owned  by  the  company 
which  were  not  then  under  mortgage.  The  prop- 
erty   conveyed   in   the   deeds   of    trust   apparently   em- 
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braced  everything  owned  by  the  corporation.  The 
trustees  were  placed  in  possession  of  the  property 
conveyed  to  them,  and  the  business  of  the  com- 
pany  was   suspended. 

It  further  appears  that,  during  the  year  ending 
April  30,  1891,  the  company  had  sustained  a  ncjt 
loss  of  $12,831.04,  and  during  nine  months  from 
April  30,  1891,  to  February  1,  1892,  it  had  sus- 
tained a  net  loss  of  $20,987.83,  making  a  total  loss 
sustained  by  the  company  during  the  twenty-one 
months  preceding  the  suspension  of  business  on  Jan- 
uary 30,  1892,  of  $33,818.87.  On  the  latter  date 
the  directors  ordered  the  factory  to  be  closed, 
stopped  all  salaries,  except  the  salary  of  a  book- 
keeper, which  was  to  be  continued  only  until  such 
time  when  the  books  were  written  up.  The  presi- 
dent of  the  company  was  requested  to  remain  in 
charge  during  the  month  of  February,  the  salary 
to  be  arranged  hereafter,  and  he  was  authorized  to 
reopen  the  machine  shop,  and  to  complete  «uch  un- 
finished work  as  was  on  hand,  and  also  empowering 
him  to  sell  the  Carter  County  property,  which  was 
all  covered  by  the  trust-deeds  made  to  Jackson  and 
Payne.  On  March  30,  1892,  the  directors  author- 
ized the  execution  of  an  additional  deed  of  trust 
to  secure  payment  of  claim  of  Jennifer  Iron  Com- 
pany  for    $1,080. 

It  further  appears  that  no  meetings  of  the  di- 
rectors were  held  from  March  30,  1892,  to  May 
10,    1892,    when   the   present    bill   was   filed.       During 
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this  time  no  preparations  were  made  for  the  resump- 
tion of  business,  but  there  was  everj'  indication  of 
permanent  suspension  and  a  final  liquidation  of  the 
affairs   of    the   comjmny, 

The  claim  of  the  company  that  it  was  solvent, 
is,  in  our  opinion,  based  largely  upon  extravagant 
valuations  of  its  assets,  and  especially  upon  an  over- 
estimate of  the  value  of  certain  lands  owned  by  the 
company  in  Carter  County.  The  valuation  put  upon 
this  land  by  the  stockholders  was  entirely  arbitrary, 
and  without  any  sufficient  reason  to  justify  such  an 
exaffjrerated  figure.  The  evidence  shows  that  there 
was  no  market  for  such  real  estate  in  1892;  that, 
on  account  of  the  general  depression  in  business,  it 
was  impossible  to  sell  real  estate,  and  that  such  an 
asset  was  entirely  unavailable.  When  this  bill  was 
filed,  the  company's  matured  and  unsettled  floating 
indebtedness  exceeded  ^70,000;  its  bonded  indebted- 
ness of  )?10(),0()0  would  mature  in  two  months;  the 
entire  assets  of  the  company  were  covered  with  deeds 
of  trust,  and  the  company  was  entirely  without  re- 
sources   to   li(iiiidate   this   heavy   indebtedness. 

The  (juestion,  then,  is  whether  a  creditor,  on  May 
10,  1S92,  after  the  trust-deeds  had  l)een  executed 
and  the  assignees  had  taken  i)ossession  of  the  entire 
property  of  the  company,  could  tile  and  maintain  a 
bill  to  wind  up  the  affairs  of  the  company  as  an 
insolvent  corporation.  We  think  the  right  to  main- 
tain  the  bill    is   clear   and    uncjuestionable. 

Complainant,    without  obtaining   a   ju<lgment  at  law 
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upon  its  demand,  had  the  undou})ted  right  to  file 
this  bill  and  have  the  company  wound  up  as  an 
insolvent  corporation,  and  its  assets  distributed  rata- 
bly among  all  the  creditors.  As  stated  in  the  brief, 
**  while  this  bill  was  originally  filed  only  to  collect 
a  debt  of  $400,  there  are  now  before  the  Court 
$190,000  of  creditors,  on  whose  behalf  it,  was  also 
filed,  and  who  now  join  with  the  original  complain- 
ant in  the  demand  that  it  be  sustained,  and  the 
assets  of  this  insolvent  corporation  applied  to  the  pay- 
ment   of   its  just   debts." 

The  bill  is  clearly  maintainable  under  the  follow- 
ing  sections   of   the   (M.    &   V.)    Code: 

**5037.  The  creditors  of  a  corporation  may  also, 
without  first  having  obtained  a  judgment  at  law,  file 
a  bill  in  the  Court  of  Chancery,  to  attach  the  prop- 
erty of  the  corporation,  and  subject  the  same,  by 
sale  or  otherwise,  to  the  satisfaction  of  their  debt, 
when  the  corporate  franchises  are  not  used,  or  have 
been    granted   to   others   in    whole   or    in   part." 

"5038.  In  such  cases  the  Court  may  appoint  a 
receiver,  take  an  account  of  the  aflFairs  of  the  cor- 
poration, and  apply  the  i)roperty  and  effects  to  the 
payment  of  debts  j)?'o  rafa,  and  divide  the  surplus, 
if   any,    among   the   stockholders." 

"4168.  A  corporation  is  not  dissolved  by  the 
nonuse  or  assignment  to  others,  in  whole  or  in  part, 
of  its  jx)wers,  franchises,  and  privileges,  unless  all 
the  corporate  property  has  been  appropriated  to  the 
payment   of   its   debts;    and   any    creditor,    for   himself 
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and  other  cre<litor8,  whether  he  has  recovered  judg- 
meut  or  not,  or  any  stockholder,  for  himself  and 
other  stockholders,  may  tile  a  bill,  under  the  provis- 
ions of  this  chapter,  tt)  attach  the  corporate  property, 
and  have  such  property  applied  to  the  payment  of 
the  debts  of  the  corporation,  and  any  surplus  di- 
vided   among   the   stockholders. ' ' 

In  Smith  V.  Injiuraart*  Co,^  tJ  Lea,  569,  it  was 
said  that,  under  these  sections  of  the  Code,  *'the 
Court  may  find  [as]  a  fact  that  the  corporation  is 
insolvent,  or  has  ceased  to  do  business,  or  has 
granted  its  franchises,  in  whole  or  in  part,  to  others, 
and,  upon  the  adjudication  of  any  of  these  facts,  the 
right  to  administer  its  effects  fqr  the  tenefit  of  cred- 
itors  follows/' 

We  are  also  of  the  opinion  that  the  execution 
of  these  deeds  of  trust,  under  the  circumstances, 
was  an  overt  act  of  insolvency,  and  was  a  prefer- 
ential diversion  of  the  corporate  assets  to  the  pay- 
ment of  debts  of  one  class  to  the  exclusion  of 
other  classes.  The  execution  of  the  deeds  of  trust, 
under  the  circumstances,  was  a  confession  of  in- 
solvency. We  therefore  adjudge  the  several  deeds 
of  trust  executed  by  the  car  wheel  company  to  Payne, 
Spillman,  and  McMillan  void,  and  the  decree  of  the 
Chancellor   in   setting   them    aside   was   correct. 

We  do  not  decide,  and  do  not  wish  to  be  so 
understood,  that  a  corporation,  although  actually  in- 
solvent, so  long  as  it  is  a  going  concern,  may  not 
deal    with   its    property   and    transfer   it   for    value,    in 
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due  course  of  business,  to  general  creditors.  A 
mere  excess  of  liabilities  over  assets  would  not 
alone  be  sufficient  to  justify  an  interference  and 
stoppage  of  business  at  the  suit  of  a  creditor. 
*<A  corporation  is  authorized  to  continue  the  man- 
agement of  its  affairs,  to  deal  with  its  property, 
and  to  assign  it  for  value  in  due  course  of  business, 
notwithstanding  its  actual  insolvency,  so  long  as  there 
is  an  honest  intention  and  a  reasonable  expectation 
on  the  part  of  the  company  of  redeeming  its  for- 
tunes; and  it  is  only  when  a  corporation  is  about 
to  defraud  its  creditors  by  waste  of  its  assets,  or 
when  the  insolvency  of  the  company  is  hopeless,  so 
that  further  prosecution  of  the  enterprise  would 
clearly  be  at  the  expense  of  the  creditors,  that  the 
latter  may  interfere  to  protect  their  lien.''  2  Mor. 
Cor.,  Sec.  786  (2d  Ed.);  Wait  on  Ins.  Cor.,  Sec. 
34,  quoting  the  above  with  approval;  Spelling  on 
Cor.,  Vol.  II.,  Sec.  712.  ''It  has  accordingly  been 
held  that  a  corporation  which  is  insolvent  and  un- 
able to  pay  all  of  its  creditors  in  full  may  con- 
tinue  its  oi)erations,  and  pay  off  debts  in  regular 
course  of  business,  though  a  part  of  the  creditors 
be  thereby  deprived  of  their  security."  2  Mora- 
wetz   on   Cor.,    p.    786. 

We  hold,  however,  that  this  corporation,  at  the 
date  of  the  filing  of  the  bill,  was  not  only  actually 
insolvent,  but  had  committed  an  overt  act  of  in- 
solvency  by   preferential   assignments   to   creditors. 

The   next   question    presented   is   in   respect   of    the 
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individual  liability  of  the  directors.  The  charter  of 
the  Knoxville  Car  Wheel  Company  contains  the  fol- 
lowing clause,  to  wit:  ''If  the  indebteclness  of  said 
company  shall  at  any  time  exceed  the  capital  stock 
paid  in,  the  directors  assenting  thereto  shall  be  in- 
dividually liable  to  the  creditors  for  said  excess.'' 
The  Chancellor  found  that  the  capital  stock  of  the 
company  subscribed  and  paid  in  amounted  to  $107,- 
000,  and  that  all  debts  created  after  April  30,  1885, 
were  in  excess  of  the  capital  stock  paid  in;  that 
the  directors  had  assented  to  the  creation  of  such 
indebtedness,  and  were  individually  liable.  He  de- 
creed, however,  that  this  liability  upon  the  part  of 
the  directors  was  secondary,  and  that  the  sum  could 
not  be  ascertained  until  the  property  of  the  corpo- 
ration was  sold  and  its  proceeds  distributed.  The 
finding  of  the  Chancellor  that  the  capital  stock  of 
the  company  was  $107,000,  is  fully  sustained  by 
the  record.  The  capital  stock  is  shown  by  the  first 
re|X)rt  made  by  the  secretary  and  treasurer  of  the 
company  to  stockholders,  on  May  19,  1882,  to  l>e 
$107,000,  and  it  appears  at  the  same  sum  in .  every 
subsecjuent  annual  report  from  that  time  to  Febru- 
ary 1,  1892,  upon  which  date  the  last  report  was 
made.  The  capital  stock  is  proven  to  have  been 
$107,000  l)y  C.  11.  Brown,  who  was  secretary  and 
treasurer  or  president  of  the  cor[)oration  from  its 
organization. 

It    is    insisted   in    behalf   of    complainants   that   the 
excess   of    indebtedness    over    capital   stock    for    which 
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the  directors  are  liable  amounts  to  the  sum  of  $73,- 
000.  It  is  conceded  by  defendants  that  if  the  term 
indebtedness  employed  in  the  statute  should  be  held 
to  embrace  the  fixed  bonded  indebtedness  of  the 
company,  as  well  as  its  floating  debts,  then  its  in- 
debtedness does  exceed  the  capital  stock  paid  in. 
The  insistence  in  behalf  of  the  directors  on  this 
branch  of  the  case  is  twofold,  to  wit:  First,  that 
the  term,  capital  stock  paid  in,  includes  not  merely 
the  capital  stock  paid  in  by  the  8ubscril)er8,  but  the 
entire  capital  and  available  assets  of  the  company; 
second,  that  the  term,  indebtedness,  used  in  the  stat- 
ute, does  not  include  the  bonded  indebtedness,  but 
merely  the  floating  debts  of  the  company.  The 
proper  solution  of  this  ^  question  involves  the  deter- 
mination of  the  correct  meaning  of  the  terms,  *  *  in- 
debtedness" and  *' capital  stock  paid  in,"  as  employed 
in  the  charter  of  the  company.  What,  then,  is  the 
meaning,  in  this  connection,  of  the  term  *<  capital 
stock   paid    in?" 

The  insistence  of  defendants'  counsel  is  that  the 
assets  on  hand  and  avaihible  for  payjnent  of  debts, 
no  matter  hosv  derived,  must  constitute  the  fund 
called  '^capital  stock  paid  in."  In  support  of  this 
contention,  counsel  cites  Beach  on  Corix)rations,  Vol. 
IL,  Sec.  465,  viz.:  '^In  respect  to  corporate  cap- 
ital, the  word  *  capital '  is,  in  general,  used  in  sig- 
nifying the  sum  paid  in  by  the  subscribers,  with 
the  addition  of  all  gains  and  profits  realized,  with 
such  diminutions  as  have  resulted  from  losses  incurred 
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in  transacting  business.  In  this  sense,  the  capital 
of  a  corporation  is  the  fund  with  which  it  transacts 
its  liusiness,  and  embraces  alt  its  property,  real  and 
{)ersonal,  ex)nstituting  the  assets  of  the  corporation, 
such  as  are  subject  to  execution  at  law.  So  much 
of  the  capital  as  is  represented  by  the  capital  stock 
issued  must  he  kept  unimpaired  during  the  existence 
of  the  corporation;  but  that  portion  of  the  capital 
which  represents  the  surplus  arising  from  the  opera- 
tion of  business  of  the  corporation  is  subject  to  the 
discretion  of  the  managers  in  regard  to  its  disposi- 
tion. Therefore,  profits  remain  a  part  of  the  fund 
constituting  the  capital  until  actually  divided  among 
the   stockholders. ' ' 

We  do  not  think  the  quotation  from  Beach  sus- 
tains the  position.  It  will  be  observed  that  Mr. 
Beach,  in  this  quotation,  is  dealing  with  the  word 
'^  capital,"  and  he  does  not  treat  this  term  as  synony- 
mous with  ^'capital  stock."  In  the  very  next  sec- 
tion the  same  author  says,  viz.:  '* There  is  a  dis- 
tinction between  the  capital  of  a  corporation  and  its 
capital  stock,  though  they  are  often  used  as  inter- 
changeable  terms. ' ' 

The  capital  stock  is  clearly  not  the  same  as  prop- 
erty possessed  by  the  corporation,  for  the  capital 
stock  remains  fixed,  although  the  actual  property  of 
the  corporation  varies  in  value,  and  is  constantly  in- 
creasing or  (liminishin«:  in  amount.  What  the  amount 
of  the  capital  shall  be  is  in  the  discretion  of 
the    managers,    but    the    amount   of    the   capital    stock 
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is  limited,  and  determined  bv  the  charter  and  the 
laws  governing  it.  It  follows,  therefore,  that  ,the 
limit  imposed  upon  the  capital  stock  of  the  corpo- 
ration does  not  restrict  the  amount  of  projierty 
which  it  may  own.  (]^ach  on  Private  Corjx)rations, 
Vol.  II.,  Sec.  4:66.)  This  distinction  is  clearly  shown 
in  Section  791  of  Morawetz  on  Corporations,  in  these 
words:  "The  amount  of  the  capital  stock  of  a  cor- 
poration is  usually  fixed  at  a  definite  sum  by  the 
charter,  or  other  instrument,  which  has  been  agreed 
to  by  the  shareholders,  as  containing  the  essential 
conditions  of  their  association.  It  is  so  fixed,  partly 
for  the  purpose  of  determining  the  scope  of  the 
company's  business  and  the  relative  rights  and  obli- 
gations of  its  shareholders  as  among  themselves,  and 
partly,  also,  for  the  jnirpose  of  obtaining  commer- 
cial credit  on  behalf  of  the  corj)oration  by  indicating 
to  it  what  security  has  been  provided  with  those  who 
deal  with  it.  Every  person  who  becomes  a  share- 
holder in  a  corporation,  and  every  person  who  deals 
with  a  corporation,  understands  that  the  fund  con- 
tributed,  or  agreed  to  be  contri>)uted,  as  the  com- 
pany's capital  shall  be  charged  with  the  payment  of 
corporate  debts.  It  is  likewise  understood,  where 
there  is  no  express  provision  to  the  contrary,  that 
the  funds  so  charo^ed  shall  be  the  onlv  securitv  for 
creditors,  and  that  the  shareholders  shall  not  be  in- " 
dividually  liable  for  the  corporate  debts  and  obli- 
j^ations.  Every  contract  entered  into  by  the  corjx)- 
ration,    therefore,    includes    (1)    an    iinj)lied    agreement 
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that  the  coinjiany's  i-apital  >\ni\\  J>c  hehl  ami  used 
as  a  trust  funiL  o  juitaMy  j)k*  I<rf<l  as  •  security  for 
the  c<ir|K>rate  <U*f»ts;  i2i  an  iinplk'^l  repre>entation 
that  the  eomiwiny's  capital  has  lK?en  jKiid  in,  or 
su}>MTil>e<L  as  in-Iicated  by  the  e<)ni|>any's  charter, 
and  tliat  the  fund  contribute*!,  or  subscriljecl,  has 
lx?en  preservetl  for  the  puqxises  for  which  it  was 
provided."-  **  Capital  stm'k  is  the  sura  fixed  by  the 
corjK)rate  charter  as  the  amount  jwud  in,  or  to  be 
|)aid  in,  by  the  st(K-khoIders,  for  the  prosecution  of 
the  l)usiness  of  the  corjxjration,  and  for  the  l>enefit 
of  corjx)rate  cre<iitors.  The  capital  stock  is  to  be 
clearly  distincruished  from  the  amount  of  property 
jK)sses.se<l  by  the  cor|K>ration.  Occasionally  it  happens 
that,  under  the  terms  of  statutes  relating  to  *  tax- 
ation ■  which  have  licen  drawn  without  regard  to 
the  technical  meaning  of  words,  the  Courts  will  con- 
strue  the  capital  stock  to  mean  *all  the  actual  prop- 
erty of  the  corporation/  But  this  is  for  the  pur- 
|X)se  of  carryinjr  out  the  intent  of  the  statute,  and 
is  not  the  real  nieanin*;  of  the  term.  At  common 
law  the  actual  stock  does  not  varv,  blit  remains 
fixed,  althouirh  the  actual  proi)erty  of  the  corpora- 
tion iiiav  fluctuate  widelv  in  vahie,  and  mav  be  di- 
minished  by  losses  or  increased  bv  gains.'*  Cook  on 
Stockholders,  Vol.  I.,  Sec.  J*.  See,  also,  RaUrmd 
V.  i rill  114 s^  1)7  U.  S. ,  6t*7;  OhfO  IJft-  Innfti'tince  Co, 
V.  Mrrchantti^  Insurtmc**  Cn.^  11  Hum.,  1;  Union 
Biiiil'  V.  KtaU^  9  Yer.,  41»0:  Strfet  litnlroad  Co. 
V.    Mffi'iUNr^    87    Tenn.,    4<U);     Mtinplux    v.    EnaU-y^    6 
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Bax.,  553;  GaHliqht  Co.  v.  ^^mhrnlle,  8  Lea,  406. 
We  therefore  conclude  that  the  term  **  capital  stock 
paid  in ' '  means  the  amount  subscribed  and  paid  by 
the  stockholders,  and  that  amount  is  clearly  shown 
by   the   proof   to    have    been    $107,000. 

The  next  question  presented  is  whether  the  word 
indebtedness  in  the  clause  of  the  charter  imposing 
jiersonal  liability  on  the  directors  assenting  to  an 
indebtedness  in  excess  of  the  capital  stock  paid,  in- 
cludes bonded  indebtedness.  The  Chancellor  so  held. 
The  contention  of  the  directors'  counsel  is  that  the 
term  means  the  floating  indebtedness,  and  does  not 
embrace  the  bonded  debt.  Counsel,  in  order  to 
support  this  contention,  go  into  a  history  of  previ- 
ous legislation  on  this  subject,  but  we  have  been 
unable  to  derive  much  light  from  that  source.  The 
only  material  difference  we  note  between  the  former 
Acts  and  the  statute  in  question  is  that,  in  the  lat- 
ter, the  words  ''paid  in"  have  been  added.  The 
former  Acts  simply  provided  that  the  indebtedness 
should  not  exceed  the  capital  stock.  We  think  the 
addition  of  the  words  ' '  paid  in ' '  strengthens  rather 
than  diminishes  the  force  of  the  argument  that 
bonded  indebtedness  is  within  the  meaning  of  the 
statute.  The  construction  contended  for  by  counsel 
for  the  directors  would  lead  to  this  anomaly,  that 
directors,  having  contracted  indebtedness  to  the  limit 
allowed  by  the  charter,  may  fund  this  liability  in 
bonds,  secure  them  by  a  recorded  mortgage,  and 
then,     without     risk    to    themselves,     incur    additional 

•  42—11  p 
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indebtedness,  and  repeat  the  process  toties  quotle^. 
We  have  been  furnished  with  no  direct  authority  on 
the  point  now  lieing  adjudged.  Counsel,  however, 
cite  SUme  v.  ("hUolniy  113  U.  S.,  302,  where  it 
appears  that  the  indebtedness  with  which  the  direct- 
ors were  sought  to  l)e  charged  under  a  North  Car- 
olina statute  was  a  registered  bonded  indebtedness, 
but  the  precise  point  raised  here  was  not  presented 
or  decided.  We  think  this  section  of  the  charter 
of  the  car  wheel  company  is  unambiguous,  and  the 
term  indebtedness  clearly  includes  the  bonded  debt. 
It  is  insisted  by  defendants'  counsel  that  the  di- 
rectors' liability  does  not  constitute  a  fund  for  the 
benefit  of  creditors  generally,  but  that  it  is  a  spe- 
cific liability  in  favor  of  individual  creditors  whose 
debts  were  illegally  contracted,  and  that  other  cred- 
itors, whose  debts  were  legally  contracted,  cannot 
avail  themselves  of  it.  That  proiK>sition  is  true; 
}>ut,  in  conceding  this,  we  do  not  wish  to  be  un- 
derstood as  agreeing  that  each  creditor  whose  debt 
has  been  illegally  contracted  may  maintain  a  sepa- 
rate suit  against  the  directors  for  the  assertion  of 
his  individual  claim.  We  held  in  Moalton  v.  Orn- 
iiell' Hall -Mc Letter  Co,,  1)3  Tenn.,  377,  that  the  lia- 
bility of  the  directors  is  a  fund  created  by  the 
statute  for  the  ])enefit  of  all  the  creditors  whose 
debts  were  incurred  in  excess  of  the  capital  stock 
paid  in  with  the  assent  of  directors,  and  that  the  bill 
must  be  filed  for  the  l)enefit  of  all  creditors  so  situ- 
ated.    In  this  view,  the  present  bill  is  properly  framed. 
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Homei*  V.  Henning^  93  U.  S.,  231;  SUnxe  v.  6%/^- 
olm^  113  U.  S.,  302;  Pollard  v.  Bailey,  20 
Wall.,  520.  In  Stone  v.  ChrUholnu  93  U.  S.,  Jus- 
tice Matthews,  in  stating  the  reason  of  the  rule, 
said,  viz.:  ^'The  conditions  of  the  {)ersonaI  liabil- 
ity of  the  directors  of  the  corporation,  expressed 
in  the  statute,  are  that  there  shall  be  debts  of  the 
corporation  in  excess  of  the  capital  stock  paid  in, 
to   which    the    directors    sought    to    be    charged    shall 

have    assented To     ascertain 

the  extent  of  the  liability  in  a  given  case  re- 
quires *  an  account  to  be  taken  pf  the  amount  of 
the  corporate  indebtedness,  and  of  the  amount  of  the 
capital  stock  actually  paid  in,  facts  which  the  direct- 
ors, upon  whom  the  liability  is  imposed,  have  a 
right  to  have  determined  once  for  all  in  a  proceed- 
ing which  shall  include  afl  who  have  an  adverse  in- 
terest and  a  right  to  participate  in  the  benefit  to 
result  from   enforcing    the   liability.       .  The 

evident  intention  of  the  provision  is  that  the  liability 
shall  be  for  the  common  benefit  of  all  entitled  to 
enforce  it,  according  to  their  interest,  an  apportion- 
ment which,  in  case  there  cannot  be  satisfaction  for 
all,  can  only  be  made  in  a  single  proceeding,  to 
which  all  interested  can  be  made  parties.  It  is  im- 
material," continues  the  Court,  '<that,  in  the  pres- 
ent case,  it  does  not  appear  that  there  are  other 
creditors  than  the  plaintiff  in  error..  There  can  be 
but  one  rule  for  construing  the  section,  whether  the 
creditors   be   one   or   many." 
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The  next  assignment  is  that  the  Chancellor  erred 
in  decreeing  that  all  the  debts  of  the  company  con- 
tracted after  April  30,  1885,  were  created  with  the 
assent  of  the  directors.  It  maj'  be  conceded  that 
this  assignment  presents  a  question  of  some  diffi- 
culty,t  and  probably  the  determining  issue  in  the 
case.  The  language  of  the  statute  is,  viz.:  ^'If 
the  indebtedness  of  said  company  shall  at  any  time 
exceed  the  capital  stock  paid  in,  the  directors  as- 
senting thereto  shall  be  individually  liable  to  the 
creditors  for  said  excess."'  It  may  be  remarked 
that  this  claus^  is  peculiar  to  charters  of  min- 
ing and  manufacturing  companies,  and  is  a  dis- 
crimination, to  some  extent,  against  this  class  of 
domestic  corporations.  It  has  been  uniformly 
held  that  such  statutes,  being  in  derogation  of 
the  common  law,  must  *  be  strictly  construed. 
As  stated  by  Mr.  Cook  in  his  work  on  Stock, 
*'they  [such  statutes]  are  a  wide  departure  from 
established  rules,  and,  though  founded  on  considera- 
tions of  public  policy  and  general  convenience,  are 
not  to  be  extended  beyond  the  plain  intent  of  the 
words  of  the  statute.''  Hatid  v.  Cofe^  88  Tenn., 
402,  403;  2  Spelling  on  Cor.,  Sec.  921;  AUison  v. 
Coal    Co.,    87   Tenn.,    62,    63. 

Says  Mr.  Thompson,  in  his  Commentaries  on 
Private  Corporations,  Sec.  4271:  *'It  is  a  prin- 
ciple of  legal  procedure  that  when  a  pairty  sues 
to  enforce  a  liability  created  by  statute  in  deroga- 
tion   of    the    common    law,    he    must    not    only    dis- 
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tinctly  aver,  but  he  must  make  strict  proof  of  a 
case  within  the  terms  of  the  statute.  The  princi- 
ple operates,  if  possible,  more  strongly  where,  as 
in  the  case  under  consideration,  the  statute  creates 
a  liability  in  the  nature  of  a  penalty.  The  prin- 
ciple is  believed  to  be  a  rule  of  right  rather  than 
a  rule  of  procedure,  and  hence  applicable  in  the 
equitable  as  well  as  the  legal  forum.''  Where  the 
liability  is  imposed  upon  the  directors  assenting 
thereto,  ''the  creditor  ..  .  .  must  both  allege  and 
prove  that  the  directors  against  whom  he  proceeds 
did  assent  to  the  unlawful  contract."  Thomp.  Com. 
Private    Cor.,    4206. 

Again,  the  same  author,  at  Section  4264,  says: 
''On  the  other  hand,  where  the  liability 
is  for  the  excess,  an  interpretation  has  been  fallen 
into  which  assimilates  their  liability  to  that  of  guar- 
antors of  final  payment,  which  is  believed  to  com- 
port best  with  the  real  policy  of  all,  such  statutes, 
by  holding  that  the  eflFect  of  the  statute  is  to  make 
the  directors  individually  liable  for  such  specific  debts 
onlv  as  were  contracted  with  their  assent  in  excess 
of  the  paid-up  capital,  and  which  remained  unpaid 
after  the  exhaustion  of  the  corporate  assets."  Thomp. 
on   Private   Cor.,    Vol.    III.,    Sec.    4264. 

These  principles  have  all  been  recognized  and  ap- 
plied by  this  Court  in  the  case  of  A^lUson  v.  Coal 
Co.,  87  Tenn.,  62,  63.  The  liability  of  a  director 
is  contingent,  and  is  made  to  depend  upon  four  con- 
ditions,   viz.:     (1)    Assent    by   him   to   the   creation   of 
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the  particular  debt  upon  which  he  is  sued,  (2)  that 
the  debt  has  not  been  paid,  (3)  that  the  assets  of 
the  corporation  have  been  exhausted,  (4)  that  the 
particular  debt  is  in  excess  of  the  capital  stock. 
Judge  Lurton,  in  delivering  the  opinion  of  this  Court 
in  AUimn  v.  Cmil  Co.y  said:  "Unless  the  very 
debt  upon  which  it  is  sought  to  hold  the  director 
to  individual  liability  was  created  by  the  assent  of 
the   director,    it   is   not   the   case   provided  for   by  the 

m 

charter."  The  cardinal  inquiry,  then,  upon  this 
branch  of  the  ca«e  is  whether  there  is  proof  in  this 
record  of  assent  by  the  directors  to  the  creation  of 
the  particular  debts  for  which  the  directors  are  sought 
to  be  held  individually  liable  under  this  statute.  It 
is  insisted  by  counsel  for  the  directors  that  the  as- 
sent contemplated  by  the  statute  must  be  given  •  by 
the  directors,  not  as  individuals,  nor  even  as  stock- 
holders, but  in  their  capacity  as  directors.  We  are 
constrained  to  believe,  upon  mature  consideration, 
that  this  construction  is  the  proper  one  to  be  given 
this  statute.  This  construction  accords  with  the  gen- 
eral rule  that  directors  must  act  as  an  official  body. 
Mr.  Cook,  in  his  work  on  Stock,  states  the  rule 
thus:  '*  Moreover,  the  directors  can  contract  and  act 
only  as  a  board  duly  notified  and  assembled.  The 
members  of  the  board  cannot  agree  separately  and 
outside  of  the  meeting,  and  thereby  bind  the  corpo- 
ration. Nor  can  a  minority  of  the  body  meet  and 
bind  the  board.  A  majority  must  be  present,  and 
then    a   majority   of    that   majority   binds   the   corpora- 
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tion.  A  single  director  has  no  power  to  contract 
for  the  cori)oration.'-  Cook  on  Stock  and  Stock- 
holders, Vol.  II.,  Sec.  712.  So,  we  think,  when 
it  is  sought  to  hold  a  director  to  individual  liability 
under  the  provisions  of  this  highly  j)enal  statute,  it 
must  be  shown  that  his  assent  was  given  in  his  ca- 
pacity as  director  acting  concurrently  with  a  ma- 
jority  of  the  official  board.  We  do  not  hold  that 
the  only  evidence  of  this  official  assent  must  be  found 
in  the  minutes  of  the  board,  but  we  do  hold  there 
must  have  been  an  official  meeting  when  assent  was 
given,  whether  it  appears  in  the  minutes  or  other- 
wise. In  other  words,  we  hold  the  officii  min^te^ 
do  not  constitute  the  only  evidence  of  official  assent, 
provided  it  is  made  otherwise  to  appear  that,  at  a 
meeting  of  the  official  body,  the  directors  sought  to 
be  charged  assented  to  the  creation  of  the  particular 
debt.  •  Tested  by  this  rule,  we  find,  upon  an  ex- 
amination  of  the  record,  that  only  one  of  the  debts 
with  which  the  directors  are  sought  to  be  individ- 
ually charged  was  officially  assented  to,  viz. :  that 
in   favor   of   Peter   Staub   for   lease   of   foundry. 

It  is  next  assigned  as  error  that  the  Chancellor 
refused  any  relief  against  the  directors  on  account  of 
the  payment  of  dividends,  amounting  to  $28,000. 
It  is  contended  bv  counsel  that  said  dividends  were 
paid  at  a  time  and  under  circumstances  that  rendered 
the  payment  unlawful,  and  was  a  diversion  of  the 
assets  of  the  corporation.  The  charter  of  this  com- 
pany   provides,    viz.:   **If    the    directors    declare    and 
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}>ay  any  dividend  when  the  company  is  insolvent,  or 
which  declaration  of  a  dividend  would  diminish  the 
amount  of  the  capital  stock,  they  shall  be  jointly 
and  severally  liable  tq  creditors  for  the  amount  of 
dividends  thus  declared.  Any  director  may.  avoid 
liability  by  voting  against  the  dividend,  or  by  filing 
his  objections^  in  writing,  as  soon  as  he  ascertains 
a   dividend   has    been   made." 

The  dividends  in  (juestion  were  paid,  viz.:  April 
30,  1884,  four  per  cent.,  $4,280;  April  30,  1886, 
four  per  cent.,  ^4,280;  April  30,  1887,  four  per 
cent.,  $4,280;  April  30,  1888,  four  per  cent.,  |4,- 
280;  April  30,  1889,  five  per  cent,  $5,350;  April 
30,  1890,  six  per  cent.,  $6,420.  It  is  insisted  that 
the  first  dividend,  paid  April  30,  1883,  was  paid 
out  of  the  proceeds  of  the  l)onds  which  had  been 
sold  by  the  company  at  a  discount  of  twenty-two 
per  cent.,  and  that  the  remaining  dividends  were 
paid  at  a  time  when  the  corporation  was  insolvent, 
and  when  its  indebtedness  exceeded  the  amount  of 
its  paid-up  capital  stock.  The  Chancellor,  upon  the 
hearing,  was  of  opinion  that  the  directors  w-ere  war- 
ranted in  the  payment  of  these  dividends,  and  that 
the  defendants  were  not  liable  to  the  creditors  of 
the  corporation.  It  is  true,  as  argued  by  counsel, 
that,  when  these  dividends  were  declared,  the  indebt- 
edness of  the  corporation  did  exceed  the  amount  of 
capital  stock  paid  in,  but,  under  the  statute  last  cited, 
this  fact  does  not  determine  the  liability  of  direct- 
ors.      The   inhibition  of   the  statute   is  against  declar- 
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ing  dividends  when  the  couijmny  is  insolvent  or  when 
such  dividend  will  diminish  the  amount  of  the  capital 
stock.  If  the  assets  are  reasonably  worth,  or  are  i^ 
honestly  telieved  to  be  worth,  largely  more  than  the 
company's  indebtedness,  and  upon  this  basis  profits 
are  estimated,  the  company  is  not  insolvent,  although 
its  indebtedness  may  exceed  its  capital  stock  paid  in. 
The  record  discloses  that  when  these  dividends  were 
declared,  this  company  was  engaged  in  a  very  ex- 
tensive business,  and  was  realizing  large  receipts 
from  the  sale  of  the  products  of  its  manufacture. 
Its  assets  were  estimated  by  its  directors  to  be 
largely  in  excess  of  the  company's  liabilities,  and 
the  proof  shows  that  said  assets,  which  consisted 
largely  of  mineral  lands,  were  largely  more  valu- 
able then  than  at  a  later  f)eriod.  The  proof  indiaites 
that  during  the  years  covering  the  declaration  of 
dividends  the  company  was  realizing  a  net  profit  on 
it^  business,  and  there  was  no  reason  why  those 
profits  should  not  have  ])een  distributed  among  itsi 
stockholders.  The  conduct  of  the  directors  is  to  be 
viewed  in  the  light  of  the  financial  status  of  the 
company  at  that  i^riod,  and  is  not  to  be  deter- 
mined by  its  ultimate  insolvency,  precipitated,  doubt- 
less, by  the  universal  paralysis  of  business  then 
prevailing  throughout  the  country.  When  the  large 
volume  of  business  transacted  by  this  company  is 
considered,  it  is  not  perceived  how  its  insolvency 
could  have  been  superinduced  by  the  small  divi- 
dends   declared.       We    are    of    opinion    there   was    no 
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error  in  the  action  of  the  Ohanoellor  U{X)d  this 
branch   of    the   case. 

The  next  mattef  for  consideration  arises  upon  the 
answer  and  cross  bill  of  Peter  Stau'b.  As  a  cred- 
itor of  the  car  wheel  company,  Staub,  on  May  13, 
1892,  became  a  party  to  the  original  proceedings, 
and  tiled  an  answer,  in  which  he  admitted  the  ma- 
terial allegations  of  the  bill.  His  answer  was  also 
filed  as  a  cross  bill,  in  which  it  was  alleged  that, 
on  December  31,  1890,  he  leased  to  the  car  wheel 
company  his  foundry  property  on  Hardee  Street,  in 
the  city  of  Knoxville,  for  a  term  of  five  years,  at 
a  rental  of  four  thousand  ($4,000)  dollars  per  an- 
num,   payable   in   monthly   installments   of    $333.33. 

It  is  then  alleged  that  the  company  is  indebted  to 
him  in  the  sum  of  fifteen  hundred  ($1,600)  dollars, 
on  account  of  accrued  rents,  which  he  seeks  to  re- 
cover, and  also  asks  a  decree  for  the  rents  for  the 
unexpired   term   as   the   same   mature. 

It  is  further  alleged  that  the  directors  of  the 
company  assented  to  the  lease,  and  are  individually 
liable  to  him,  for  the  reason  that,  at  the  time  this 
lease  was  contracted,  the  indebtedness  of  the  com- 
pany exceeded  its  paid-in  capital  stock.  Complain- 
ant in  the  cross  bill  also  joined  in  the  prayer  of 
the   original   bill   for   the   appointment  of   a   receiver. 

It  further  appears  that,  on  November  28,  1892, 
Staub  filed  a  petition  in  said  cause,  stating  that,  by 
reason  of  nonuser,  the  foundry  property  was  getting 
out    of    repair,    and    asking    that    proper    repairs    be 
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made  by  the  receiver.  Petitioner  further  prayed  that 
the  leasehold  be  sold,  alleging  that  the  value  of  the 
lease   was   being  deteriorated   each   day. 

It  further  appears  that,  upon  motion  of  counsel 
for  Staub,  the  Chancellor  allowed,  as  a  preferred 
claim,  all  rents  accrued  and  accruing  upon  the  lease- 
hold property  from  May  10,  1892,  date  of  appoint- 
ment of  temporary  receiver  up  to  date  of  confirma- 
tion of  sale  of  leasehold,  which  the  receiver  was 
ordered  to  pay  out  of  any  funds  in  his  hands  be- 
longing to  the  company.  In  accordance  with  the 
decree  of  the  Chancellor,  the  unexpired  term  of  the 
lease  was  sold  by  the  Clerk  and  Master,  and  pur- 
chased by  the  Clark  Foundry  &  Machine  Company 
at  the'  price  of  $4,500.  This  amount  not  being 
suiBcient  to  discharge  balance  of  rent  for  the  unex- 
pired  term,  the  Chancellor  decreed  that  the  company 
should  be  liable  for  the  difference  between  the  amount 
realized  from  the  sale  of  the  leasehold,  and  the  sum 
contracted  to  be  paid  in  the  lease,  and  he  accord- 
ingly pronounced  a  judgment  against  the  company 
for    this   deficit,    amounting    to   the    sum    of    $3,600. 

Two  assignments  of  error  are  based  upon  the  ac- 
tion of  the  Chancellor  in  his  disposition  of  the  matters 
presented  in  this  lease.  The  first  is,  that  he  erred 
in  decreeing  that  the  car  wheel  company  was  in- 
debted to  Peter  Staub  in  the  sum  of  $3,609  on 
account  of  the  unexpired  term  of  the  lease;  that 
this  unexpired  term  had  been  sold  to  the  Clark 
Foundry  &  Machine  Company,   and  the  purchaser  be- 
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came  onerated  with  the  payment  of  the  entire  rental. 
We  think  the  proposition  embodied  in  this  assign- 
ment that  the  purchaser,  after  buying  the  unexpired 
term  of  the  lease  at  chancery  sale,  should,  neverthe- 
less, l>e  charged  with  the  contract  rental  of  the 
original  lease  for  balance  of  term,  carries  on  its*  face 
its   own   refutation. 

The  second  assignment  is  that  the  Court  erred  in 
holding  that  the  rents  accruing  from  the  Staub  lease, 
after  the  appointment  of  the  receiver  up  to  date  of 
confirmation  of  sale  of  leasehold,  constituted  a  first 
charge  u|)on  the  funds  and  property  in  the  receiver's 
hands,  and  ordering  same  paid,  as  an  expense  of  the 
receivership.  In  supi>ort  of  this  assignment,  counsel 
for  appellant  argue  that  complainant,  Staub,  became 
a  party  to  the  original  bill  in  this  cause,  by  which 
the  car  wheel  company  was  enjoined  from  prosecut- 
ing its  business  or  using  its  leasehold  i)roperty,  and 
had  a  permanent  receiver  appointed  and  the  lease- 
hold sold.  In  a  word,  that  the  possession  and 
holding  of  the  leasehold  estate  from  May  10,  1892, 
until  it  was  sold  and  sale  confirmed,  was  all  done 
at  the  instance  and  for  the  benefit  of  Staub,  the 
lessor.  It  is  contended,  however,  by  counsel  for 
Staub  that  the  receiver  took  possession  of  the  prop- 
erty and  proceeded  to  rent  some  of  it  to  tenants. 
The  evidence  wholly  fails  to  show  any  renting  of 
the  property  by  the  receiver,  nor  is  there  any  proof 
that  the  receiver  has  ever  charged  or  received  any 
rent     for     such     occupation.       At     most,     the     recor<l 
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shows  that  one  or  two  persons  were  permitted  to 
occupy  a  j)art  of  the  premises  temporarily.  As 
suggested  by  counsel,  for  aught  that  appears  in 
this  record,  '^this  temporary  use  may  have  been 
for  the  protection  and  preservation  of  the  prop- 
erty.'' It  is  insisted  by  counsel  that  such  tempo- 
rary occupation  of  the  property  by  permission  of 
the  receiver  would  not  be  an  adoption  of  the  lease 
bv  the  receiver  so  as  to  'bind  the  assets  in  his 
hands.  Again,  it  is  insisted  that  the  receiver  had 
no  authority  to  adopt  this  lease,  and,  even  if  he 
had  attempted  to  do  so,  it  would  not  bind  the 
complainant  or  the  creditors.  It  is  then  suggested 
that  complainant,  Staub,  in  none  of  his  pleadings, 
had  ever  claimed  that  the  receiver  was'  liable  for 
the  rents,  or  that  he  had  adopted  the  lease.  '*A 
receiver  derives  his  authority  from  the  act  of  the 
Court  appointing  him,  and  not  from  the  act  of  the 
parties  at  whose  suggestion  or  by  Whose  consent  he 
is  appointed,  and  the  utmost  effect  of  his  appoint- 
ment is  to  put  the  property,  from  that  time,  into 
his  custody  as  an  officer  of  the  Court  for  the  ben- 
efit of  the  parties  ultimately  proved  to  be  entitled, 
but  not  to  change  the  title  or  even  right  of  pos- 
session in  the  property."  Union  Bank  of  Chicago 
V.    Kansas    City   Bank,    136    U.    S.,    223. 

As  observed  in  another  case,  '*the  ordinary  chan- 
cery receiver,  such  as  we  have  in  this  case,  is 
clothed  with  no  estate  in  the  property,  but  is  a 
mere   custodian   of    it   for   the   Court,   and,   by   special 
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authority,  may  become  an  oiHcer  of  the  Court  to 
effect  a  sale  of  the  propeity,  if  that  be  deemed 
necensary,  for  the  l)enefit  of  the  ]>artie8  concerned. 
If  the  order  of  the  Court  under  which  the  receiver 
actb  embraces  the  leasehold  estate,  it  ))ecomes  his 
duty,  of  course,  to  take  {K>ssession  of  it;  but  he 
does  not,  by  taking  such  possession,  become  assignee 
of  the  term  in  any  proper  sense  of  the  word.  He 
holds  that  as  he  would  tiold  any  other  property  in- 
volved, for  and  as  the  hand  of  the '  Court,  and  not  as 
assignee  of  the  term.''  Ga'dher  v.  Stoekhndife^  67 
Md.,  222;  Qmncy  M,  A  I\  H.  Co.  v.  Jlumphreyttj 
145    U.    S.,    636. 

'*In  order  to  ))ind  a  receiver,  or  one  standing  in 
a  like  relation  to  a  leasehold  estate,  for  rents,  he 
must  elect  to  accept  the  lease,  and  he  thereby  be- 
comes vested  with  the  title  to  the  leasehold  inter- 
est."      [71    re    Ot'iM,    101    N.    Y.,    585. 

We  infer,  from  briefs  of  counsel  tiled  in  this 
cause,  that  the  Chancellor  allowed  these  rents  to 
StauY)  as  a  preferred  claim,  upon  the  idea  that  they 
were  properly  chargeable  to  the  receiver  as  an  op- 
erating expense.  We  find  nothing  in  the  I'ecord  to 
warrant  such  an  assumption,  nor  is  there  any  basis 
for  the  other  contention  that  there  was  in  fact  an 
adoption  of  this  lease  by  the  receiver.  In  our 
o))inion,  the  action  of  the  Chancellor  in  allowing,  as 
a  prior  charge  upon  the  funds  in  the  hands  of  the 
receiver,  rents  that  accrued  from  the  ap{X)intment  of 
the    receiver    until    the    confirmation    of    the    sale    of 
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the  leasehold,   was   clearly   erroneous.       The   result   is, 
that    complainants    are    entitled    to    a    decree    against 
Staub   on    his    refunding    bond    for    the    rents    so   im-  • 
properly   allowed   him. 

The  decree  of  the  Chancellor  in  the  particulars 
herein  indicated  will  be  modified,  but  in  all  other 
respects   affirmed. 
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FOR  THE 


MIDDLE  DIVISION. 


NASHVILLE,  DECEMBER  TERM,  1895. 


RoDES  V,    Haynes. 
{Nrnhville.      December    19,    1895.) 

Deed  in  Tbust.     Substitution  of  property. 

A  substitution  by  unregistered  agreement  for  personal  property 
described  in  a  trust-deed  of  other  property  of  like  character 
not  mentioned  therein,  is  void  as  to  judgment  creditors  of  the 
maker  of  the  deed. 

Cases  cited  and  approved:  Bank  v.  Ebbert,  9  Heis.,  153;  10  Md., 
466  (69  Am.  Dec,  170);  54  Am.  Dec.,  595;  46  Am.  Dec,  716. 
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Cited  and  disapproved:  56  Miss.,  745;  55  Miss.,  376;  87  Ind.,  550: 
20  Me.,  408;  71  Me.,  420;  14  Conn.,  355;  31  Mich.,  215. 


FROM     SUMNER. 


Ap{)eal    from    Circuit    Court    of    Sumner    County. 

A.     H.  ,  MUNFORD,     J. 

J.    J.    Turner  for   Kodes. 

J.    A.   Trousdale  and  J.  T.   Durham  for  Havnes. 

Wilkes,  J.  This  is  a  garnishment  proceeding,  Id 
which  judgment  was  rendered  in  the  Court  l>elow 
against  the  garnishee,  upon  his  answer  admitting  in- 
debtedness, and  the  defendants  in  the  original  judg- 
ment  have   appealed   and   assigned   errors. 

The  facts,  so  far  as  need  l>e  stated,  are  that 
Mrs.  Ilaynes  obtained  judgment  against  the  Rodes, 
had  execution  issued  and  returned  inf/Za  hona^  and, 
thereupon,  garnisheed  Allen,  who  answered  that  he 
was  indel)ted  to  the  Rodes,  and  had  in  his  hands 
$56.40  of  their  money,  and  judgment  for  the  amount 
was  thereupon  entered  against  him,  and  he  has  not 
api^ealed.  It  api:)ears  that  the  Rodes  had  executed 
a  deed  of  trust  to  White,  Dudley  &  ('o.,  covering, 
among  other  proj)erty,  a  mare.  It  was  agreed  be- 
tween the  mortgagors  and  mortgagees  that  the  prop- 
erty  might    be  sold   through   the   Tennessee  Sale  Com- 
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pany,  in  foreclosure  of  the  deed  of  trust.  Owing 
to  some  mishap  to  the  mare,  she  was  not  in  condi- 
tion to  sell,  and  the  mortgagors  and  mortgagees 
agreed  to  substitute  for  her  a  horse,  and  this  was 
done,  and  the  horse  was  sold  at  public  sale.  To 
save  expenses,  the  horse  was  sold  along  with  a  lot 
belonging  to  Allen,  and  in  his  name,  and  he  drew 
the  money  from  the  manager  of  the  sale,  and  had 
it  in  his  hands  when  he  was  garnisheed.  Allen  did 
not  know  of  the  mortgage  nor  of  the  substitution 
of  the  horse  for  the  mare.  Rodes  gave  Parmer,  the 
manager,  an  order  to  pay  the  money  to  White, 
Dudley  &  Co.,  but  not  until  after  it  had  been  paid 
to  Allen.  He  also  gave  the  firm  an  order  on  Al- 
len, but  he  did  not  receive  it  until  after  he  was 
garnisheed.  The  contention  is  narrowed  down  to  the 
point  whether  the  horse  substituted  for  the  mare,  or 
his  proceeds,  passed  under  the  trust-deed,  or  other- 
wise, to  White,  Dudley  &  Co.  It  is  insisted  that, 
under  these  facts,  Allen  received  and  held  the  money 
for  White,  Dudley  &  Co.,  and  it  was  theirs,  and 
not  subject  to  garnishment  as  the  property  of  Rodes, 
and  that,  in  fact  and  in  law,  the  money  was  the 
property   of   White,    Dudley   &   Co. 

Many  authorities  are  cited  as  holding  that  acces- 
sions to  mortgaged  property  pass  with  it,  and  arti- 
cles are  held  in  their  finished  state,  although  mort- 
gaged  in  their  unfinished  condition,  and  that  the 
young  of  animals  pass  with  the  dams,  and  that  im- 
provements  are    accessions,    and    pass   with    the    origi- 
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nal  property.  But  none  of  these  cases  are  author- 
ity in  this  case,  where  one  separate  piece  of  property 
is  substituted  for  another  of  the  same  kind.  Un- 
questionably such  a  substitution  would  be  good  be- 
tween the  parties,  but  does  it  apply,  unless  regis- 
tered, as  against  creditors  or  purchasers  from  the 
mortgagor?  There  is  quite  a  conflict  of  authority 
upon  the  question.  We  are  cited  by  counsel  to  ihe 
cases  of  JUarx  v.  Davis^  56  Miss.,  745;  Marx  v. 
Davis,  55  Miss.,  376;  Burghqf  v.  McDonald,  87 
Ind.,  550,  as  holding  that  such  substitution  can  be 
properly  made,  and  is  valid.  In  accord  with  these 
we  have  found  the  cases  of  Abbott  v.  Croodwin,  20 
Me.,  408;  Allen  v.  Good/iuno,  71  Me.,  420;  Holly 
V.  Broum,  14  Conn.,  255;  Fowler  v.  Hoffman^  31 
Mich.,  215.  But  the  weight  and  current  of  au- 
thority  is  to  the  contrary.  Rose  v.  Beoan,  10 
Md.,  466  (69  Am.  Dec.,  170);  Piddfer  v.  Pagcj 
54  Am.  Dec.,  p.  595,  note;  Moody  v.  Wright y  46 
Am.  Dec,  716,  note,  where  the  cases  are  collated. 
Also,  3  Eng.  &  Am.  Enc.  of  Law,  187.  We 
think  reason  and  sound  public  policy  are  in  favor 
of  the  latter  doctrine,  and  to  hold  that  substituted 
property  can,  as  to  third  persons,  be  held  under  a 
deed  of  trust  which  in  no  way  refers  to  it,  in 
lieu  of  that  embraced  by  its  terms,  would  open 
wide   a   door  for   fraud   and   deceit,    and   can   be   sup- 

• 

ported  on  no  good  ground.  It  does  not  appear 
that  the  horse  was  actually  delivered  into  the  manual 
possession    of    White,    Dudley    &    Co.,    nor    is    there 
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any  claim  of  right  to  hold  him  except  on  the  idea 
of  substitution  for  the  mare  under  the  mortgage. 
This,  we  think,  cannot  be  done,  and  such  conclusion 
is  in  accord  in  principle  with  the  holding  of  this 
Court  in  cases  where  stocks  of  goods  are  conveyed 
with  power  to  sell  and  replenish  and  continue  the 
business.  Tenn.  Nat,  Bank  v.  Ehhei%  9  Heis., 
153,  and  other  cases.  If  the  property  thus  sub- 
stituted could  not  be  held  under  the  trust-deed,  we 
can  see  no  ground  upon  which  its  proceeds  could 
be  held  in  the  hands  of  Allen,  in  the  absence  of 
any  notice  to  him,  before  garnishment,  of  its  trans- 
fer from  the  Rodes  to  White,  Dudley  &  Co.  If 
the  property  in  Allen's  hands  would  be  subject 
to  seizure  by  Rodes'  creditors,  so  would  the  pro- 
ceeds  of    such    property. 

We   can    see    no    error    in    the    judgment    of    the 
Court  below,    and   it   is   affirmed,    with   costs. 
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Fry   v.    MgCord  Bros. 

(Xashville.      December    21,  1895.) 

1.  Amendment.     Of  declaration  properly  allowed. 

A  declaration  in  an  action  for  libel  may  be  amended  a  sufficient 
length  of  time  before  trial,  so  that  the  defendant  will  not  be 
surprised  or  prejudiced,  by  adding  averments  which  merely 
show  the  purpose  and  object  of  the  defamatory  publication 
in  a  different  and  more  specific  manner.     {PosU  PP'  SSOSSS.) 

2.  Libel.     Whether  lan^fuage  is  libelmis  per  seU  a  question  of  law. 

Demurrer. 

The  question  whether  the  language  declared  upon  in  an  action 
for  libel  is  libelous  per  «e,  is  one  for  the  Ck)urt  to  determine,  and 
is  properly  raised  by  demurrer,  where  the  language  is  unam- 
biguous in  itself  and  no  special  damages  are  alleged.  (Po«t, 
pp,  682-684.) 

Cases  cited  and  approved:  Bank  v.  Bowdre,  92  Tenn.,  740;  Ban- 
ner V.  State,  16  Lea,  176. 

3.  8.\MK.     When  words  are  libelous  per  se. 

Words  which,  upon  their  face,  and  without  the  aid  of  extrinsic 
proof,  are  injurious,  are  libelous  per  se;  but  if  their  Injurious 
character  appear,  not  from  their  face,  in  their  usual  and  nat- 
ural signification,  but  only  in  consequence  of  extrinsic  cir- 
cumstances, they  are  not  libelous  per  se.     (Post,  pp.  684,  685.) 

Case  cited  and  approved:  Bank  v.  Bowdre,  92  Tenn.,  736. 

4.  Same.     Declaration  insufficietiL 

A  declaration  in  an  action  for  libel  is  insufficient  which  neither 
avers  words  actionable  per  kc,  nor  special  damages.  (Post, 
pp.  685,  686.) 

5.  Same.     Language  helxl  not  to  be  aetUnuible  per  se. 

The  publication  in  an  abstract  of  unsettled  accounts  issued  by  a 
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commercial  agency,  of  a  memorandum  that  a  person  not  a  mer- 
chant or  trader  is  indebted  in  a  certain  sum,  in  connection  with 
a  special  notice  to  the  effect  that  the  information  is  furnished 
in  strict  confidence,  for  the  exclusive  use  and  benefit  of  the 
subscriber,  is  not  libelous  per  ae.     (Post,  pp.  680-682,  685,  686.) 

Cases  cited:  Bank  v.  Bowdre,  92  Tenn.,  723;  53  Am.  R.,  9. 

6.  Same.     SpecUil  cUimagea  not  »uffieleivtly  averred. 

Special  damages  are  not  well  pleaded  by  the  general  averments 
in  a  declaration  in  an  action  for  libels  in  publishing  that  there 
was  an  unsettled  account  against  plaintiff,  to  the  effect  that 
plaintiff  was  damaged  in  a  specified  sum,  and  that  the  purpose 
of  the  publication  was  to  cause  him  to  be  .suspected  and  be- 
lieved to  be  without  integrity  and  unworthy  of  credit  or  public 
confidence  and  social  intercourse;  and  that  he  was  greatly  in- 
jured in  his  good  name  and  credit  and  brought  into  public 
scandal,  infamy,  and  disgrace,  and  was  prevented  from  pro- 
curing any  of  the  necessaries  of  life,  and  has  suffered  great 
anxiety  and  pain  of  mind,  and  become  incapacitated  for  bus- 
iness.    {PoHt,  pp.  686-S91.) 

7.  Same.     Rule  as  to  special  dnmaijes. 

When  a  publication  is  not  libelous  per  se,  special  damages  must 
be  alleged  and  proven,  in  order  to  sustain  the  action.     And 
the  pleadings  must  aver,  and  proof  show  explicitly,  each  item' 
of  special  damages  and  how  it  was  sustained.     {Post,  pp.  688- 
690.) 

Cases  cited  and  approved:  Bank  v.  Bowdre,  92  Tenn.,  734;  17  N. 
Y.,  .54. 

8.  Same.     PubllcatUm  of. 

An  action  for  libel  does  not  lie,  for  want  of  publication,  in  favor 
of  one  who  receives  and  alone  reads  a  letter  containing  libel- 
ous matter  against  himself.  But  a  criminal  prosecution  for 
libel  does  lie  in  such  case.     (Post,  pp.  691,  692. ) 

Code  construed:  ^5552  (M.  &  V.);  J  4762  (T.  &  S.). 

Cases  cited:  Hodges  t\  State,  5  Hum.,  112;  Swindle  v.  State,  2  Yer., 
581;  State  v.  Hollon,  12  Lea,  482;  18  Am.  Dec,  10.5. 

9.  Same.    Same. 

The  mere  sending  of  a  libelous  writing  through  the  mails  in  an 
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unseftled  envelope,  does  not  oonstitute  a  publication  thereof 
that  will  sustain  a  suit  for  damag-es,     (Poat,  pp.  S92-694.) 

Oases  cited  and  distinguished:  20  Am.  St.  Rep.,  130;  39  Neb.,  574. 


FROM    GILES. 


Appeal  from  Circuit  Court  of  Giles  County.  D. 
W.    Broyles,    Sp.    J. 

FussELL  &  Wilkes,  W.  J.  Webster,  R,  P. 
Ables,    and   M.    &   E.    E.    Eslick   for  Fry. 

W.  H.  McCallum,  Z.  W.  Ewing,  Flournoy 
Rivers,    and    H.    R.    Steele   for   McCord   Bros. 

Wilkes,  J.  This  is  an  action  for  libel.  It  was 
tried  in  the  Court  below  before  the  Judge  and  a 
jury,  and  a  verdict  and  judgment  were  rendered  for 
the  plaintiff  for  $400  and  costs,  and  defendants  have 
appealed   and   assigned   errors. 

In  support  of  the  action,  it  is  alleged  that  four 
letters  were  sent  to  plaintiff,  through  the  mails,  in 
unsealed  envelopes,  by  the  Merchants'  Retail  Com- 
mercial Agency,  of  Atlanta,  Ga.,  and  Chicago,  111., 
Atlanta  being  a  branch  office.  After  the  last  letter 
was  sent  to  the  plaintiff,  it  is  alleged  that,  in  pur- 
suance of  a  threat  contained  in  it,  plaintiff's  name 
was  caused  to  be  published  in  a  certain  book  or 
pamphlet.       Upon    the    title    page    of    this    pamphlet 
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appears  printed  these  words:  ''The  Merchants'  Re- 
tail Commercial  Agency,  Chicago,  Illinois,  incorpo- 
rated under  the  laws  of  Illinois.  Abstracts  of  un- 
settled accounts  in  and  for  the  counties  indicated  on 
the  following  pages.'"  The  following  memorandum 
appears  in  the  .jK)dy  of  the  pamphlet:  ''Fry,  J.  P., 
Far.,  Lynnville,  Giles  County,  Tenn.,  $69.75.  Claims 
marked  (*)  are  outlawed."  There  also  appears  in 
the  pamphlet  the  following:  "Special  Notice. — This 
information  is  furnished  in  strict  confidence,  for  your 
exclusive  use  and  benefit,  under  and  subject  to  the 
terms    and    conditions    of    your    subscription*    to    this 

m 

agency.  All  abstracts  remain  the  exclusive  property 
of  this  agency,  and  are  only  loaned  to  you  during 
the  period  covered  by  your  membership,  at  the 
expiration  of  which  they  must  be  surrendered.  If 
any  of  the  within  claims  have  been  settled,  please 
advise  the  agency  promptly  relative  thereto,  and  the 
secretary   of   your   local   l)oard." 

It  is  averred  that  this  publication  is  libelous  per 
He;  that  it  was  intended  to  be  circulated  among  the 
members  of  the  association  throughout  the  county  of 
Giles,  where  plaintiif  lives,  and  elsewhere,  and  that 
its  meaning  was  that  plaintiff  was  indebted,  by  ac- 
count, in  the  sum  of  $69.75,  and  was  evading  pay- 
ment of  the  same;  that  he  was  lacking  in  integrity, 
and  unworthy  of  credit;  that  he  was  a  "dead  beat," 
a  swindler,  a  common  cheat,  and  a  man  who  made 
debts  not  intending  to  pay  them,  and  that  it  was 
so  understood  among   the  members  of   the  association. 
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By  an  amended  declaration  contained  in  a  fifth*  count, 
the  publication  is  set  out  in  detail,  and  it  is  averred 
that  plaintiff  entere<l,  with  others,  into  a  conspiracy 
to  publish,  and  did  publish,  plaintiff  as  a  swindler, 
'*dead  l>eat,''  etc.,  for  the  purpose  of  collecting 
from  him  the  debt  of  $69.75.  Defendants  objected 
to  this  amendment  adding  the  fifth  count  to  the 
declaration. 

The  declaration,  as  thus  amended,  was  demurred 
to,  and  the  demurrer  overruled,  when  defendant 
plead  '*not  guilty,"  and  also  a  special  plea  of  justi- 
fication, admitting  the  publication  of  the  words  in 
the  pamphlet,  but  denying  the  defamatory  meaning 
sought  to  be  attached  to  them,  and  denying  all  re- 
sponsibility or  authority  for  the  letters.  While  the 
letters  are  alleged  to  have  been  sent  by  mail,  in 
o{)en  envelopes,  to  plaintiff,  it  is  not  averred  that 
they   were   ever   read   by   anyone   but   plaintiff. 

It  is  insisted  that  the  publication  must  be  read 
in  connection  with  the  letters,  and  that  they  form 
parts  of  the  same  scheme,  and,  taken  together,  are 
libelous  and  actionable.  On  the  other  hand,  it  is 
insisted  that  the  pamphlet  is  the  only  publication, 
and  that  the  letters  were  never  published,  but  can 
only  be  used  to  interpret  the  meaning  of  the  pam- 
phlet,   if    authorized   at  all. 

We  do  not  think  there  was  any  error  in  allow- 
ing the  fifth  count  in  the  declaration  to  be  filed. 
It  was  in  ample  time  before  the  trial  not  to  oper- 
ate   as    a    surprise    or    to    prejudice    the   defendants, 
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and  th6  matter  of  it  is  germane  to  the  matter  of 
the  original  declaration,  and  only  adds  to  the  purpose 
and  object  of  the  defamatory  publication  in  a  dif- 
ferent and  more  specific  manner.  There  can  be  no 
doubt  but  that,  taking  the  pamphlet  and  letters  to- 
gether as  parts  of  one  publication,  if  both  are  pub- 
lished and  so  averred,  and  giving  to  the  words  the 
meaning  alleged,  in  the  declaration,  the  matter  would 
be  libelous  and  actionable  per  se.  It  is  contended, 
however,  that  the  letters  were  never  published  nor 
authorized,  and  that  the  matter  in  the  pamphlet  is 
not  libelous .  jp^r  se,  and  that  no  special  damages  are 
alleged  in  the  declaration,  and  none  shown  in  the 
proof.  It  is  therefore  insisted  that  the  demurrer 
should  have  been  sustained,  and  the  suit  dismissed, 
because  the  matter  in  the  pamphlet  is  not  libelous. 
per  fie^  nor  is  it  alleged  that  the  letters  were  pub- 
lished, nor  that  any  special  damages  resulted.  The 
contention  is  that  the  words  in  the  pamphlet  simply 
meant  what  they  said,  and  no  more — that  is,  that 
plaintiff  owed  an  account  of  $69.75,  and  that  such 
words  alone  were  not  defamatory  or  prejudicial  to 
plaintiff,  nor  calculated  or  intended  to  provoke  him 
to  wrath,  but  only  to  give  information  to  members 
of  the  association,  to  enable  them  to  extend  or 
withhold  credit  as  they  might  see  fit,  and  thus 
protect  them  in  their  business  in  a  legitimate  way. 
The  gist  of  the  matter  presented  by  the  demurrer 
is  that  the  publication  was  of  the  pamphlet  alone, 
and   not  also   of    the   letters;    that    the   pamphlet   was 
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not    libelous   j}er  se^    and,    no    special    damages    being 
alleged,    the    action    could    not    be    maintained. 

The  first  important  question  that  arises  is,  Are  the 
words,  as  published,  libelous  per  se?  This  is  a  ques- 
tion for  the  Court  to  determine,  and  is  properly 
raised  by  demurrer  when  the  language  is  unambigu- 
ous in  itself.  Bank  v.  Bowdre^  8  Pick.,  740;  Ban- 
iier   V.    The   State,    16   Lea,    176. 

It  has  been  held  that,  in  order  to  constitute  lan- 
guage libelous  per  ne^  it  must  be  **  either  such  as 
necessarily,  in  fact  or  by  presumption  of  evidence, 
occasions  damage  to  him  of  whom  or  whose  affairs 
it  is  spoken/'  Townshend  on  Slander  and  Libel  (4th 
Ed.),  Sec.  146;  Newell  on  Defamation,  p.  181,  Sec. 
14.  ''Such  language  confers  a  p7'inia  facie  right  of 
.action,  and  is  prima  facie  wrong  and  injurious  per 
He,  and  the  .  law  will  presume  damage  without  proof, 
merely  from  implication  or  presumption  from  the 
publication."  Townshend  on  Slander  and  Libel  (4th 
Ed.),  p.  147.  "Language  which,  however,  does  not, 
as  a  necessary  consequence,  occasion  damage  to  the 
party  published  is  not,  per  He,  libelous,  and,  in  such 
cases,  a  right  of  action  exists  only  when,  as  a  nec- 
essary and  proximate  consequence  of  the  publication, 
special  damage  ensues  to  the  party  published.-" 
Townshend  on  Slander  and  Libel  (4th  Ed.),  Sees. 
146-148;    Ba7ik   v.    Bmodre,    8    Pick.,    736.  * 

We  think  a  statement*  in  substance  and  effect  the 
same,  but  in  different  language  is,  that  words  which, 
upon    their    face    and    without    the    aid    of    extrinsic 
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proof  are  injurious,  are  libelous  j>^'  ^^^  t)Ut  if  the 
injurious  character  of  the  words  appear,  not  from 
their  face  in  their  usual  and  natural  signification,  but 
only  in  consequence  of  extrinsic  circumstances,  they 
are  not  libelous  per  se.  In  such  cases,  the  words 
are  said  to  require  an  innuendo — that  is,  a  statement 
of  circumstances  which  give  to  the  words  a  signifi- 
cation and  meaning  which  they  do  not  have  on  their 
face,  but  which  cannot  enlarge,  extend,  or  change 
the  sense  of  the  words.  Newell  on  Defamation,  p. 
619,    Sees.    34,    35. 

If  the  words  published  are  libelous  per  se,  dam- 
ages  follow  as  a  matter  of  law  in  some  amount,  and 
the  jury  must  fix  that  amount  in  view  of  all  the 
surrounding  circumstances.  If  not  libelous  per  se^ 
then  they  are  not  actionable  in  the  absence  of  an 
allegation  of  special  damages,  and  the  suit  must  be 
dismissed. 

Looking  alone  to  the  words  contained  in  the 
pamphlet,  we  are  of  opinion  that,  taken  in  their 
ordinary  and  usual  and  natural  sense  and  meaning, 
they  are  not  libelous  or  injurious  on  their  face  or 
2yer  se.  We  are  also  unable  to  see  anything  libel- 
ous in  the  special  notice  clause  of  the  publication 
in  the  pamphlet,  or  in  the  instructions,  unaided  by 
extrinsic  proof.  The  striking  out  of  the  name  of  a 
party  who  had  paid  his  debt  could  not  be  injurious. 
It  has  been  repeatedly  held  that  information  as 
to  the  standing  of  merchants,  business  men,  and 
other    individuals     can     properly    be    furnished    by    a 
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mercantile  agency,  for  information  to  its  clients  or 
customers,  and  it  is  not  actionable,  unless  false,  de- 
famatory, or  injurious  in  itself.  See  the  authorities, 
collated  in  13  Am.  &  Eng.  Enc.  L.,  414,  note  1. 
It  has  likewise  ))een  held  that  a  ))ublication  that  a 
party  ''owes  a  debt,"  without  more,  is  not  of  itself 
sufficient  to  make  the  publication  libelous  (especially 
when  such  person  is  not  engaged  in  business),  but 
such  words  may  l)e  made  lil)elous  by  proof  of  ex- 
traneous circumstances  if  special  damages  are  shown. 
They  do  not,  however,  without  such  extrinsic  proof, 
imply  dishonesty,  and  are  susceptible  of  an  innocent 
as  well  as  a  defamatory  interpretation.  Z/V/'  v.  I/of- 
lin,  53  Am.  Rep.,  9;  Odgers  on  Slander  and  Lil)el, 
star  page  81.  See,  also,  Newell  on  Defamation,  Sec. 
37,    page    195. 

This  holding  is  not  in  conflict,  but  in  accord,  with 
the  case  of  T/*^  Bank  v.  Boindn*^  8  Pickle,  723,  where 
the  injurious  and  libelous  character  of  the  publi- 
cation clearly  appeared  from  the  words  on  the  postal 
card,  and  were  published  of  merchants  in  active  busi- 
ness; nor  is  it  in  conflict  with  the  other  cases  cited 
by  plaintiff's  counsel  as  illustrations  of  language  ac- 
tionable  and    libelous  per   h^. 

The  next  important  question  then  arising  is  whether 
there  is  any  allegation  of  special  damage  made  in 
the  declaration.  It  is  not  alleged  that  plaintiff  was 
a  merchant  or  engaged  in  trade  or  business  at  the 
time  of  the  publication  and  that  damage  was  done 
him   in    business   or   trade  when   the   words  were  pub- 
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lished.  The  first  count  in  the  declaration,  as  well 
as  the  third,  alleges  no  special  damages,  the  first 
simply  saying  that  plaintiff  was  damaged  ¥5,000, 
and  the  third,  that  the  purpose  was  to  cause  him 
to  be  suspected  and  believed  to  be  without  integrity 
and  unworthy  of  credit  or  public  confidence  and  so- 
cial intercourse,  but  it  wholly  fails  to  allege,  even 
in  a  general  way,  that  any  of  these  results  actually 
followed  or  was  caused  by  the  publication.  In  other 
words,  the  allegation  is  that  the  purpose  was  to  in- 
jure, but  there  is  no  allegation  that  any  injury  en- 
sued,  as   a   matter   of   fact,    even   in   a   general   way. 

The  second  and  fifth  counts  allege  that  plaintiff  is 
greatly  injured  in  his  good  name  and  credit,  brought 
into  public  scandal,  infamy,  and  disgrace,  and  that 
he  was  prevented  from  procuring  any  of  the  neces- 
saries of  life — goods,  wares,  and  merchandise — from 
the  vendors  thereof,  and  that  he  has  suffered  great 
anxiety  and  pain  of  mind,  and  become  incapacitated 
for  business,  and  honce  is  damaged  $5,000;  but  there 
is  no  statement  of  any  instance  in  which  his  credit 
was  impaired  or  credit  was  refused  him  or  in  which 
he  failed  to  procure  the  necessaries  of  life,  or  any 
other  particulars,  nor  any  names  of  any  persons 
given,  nor  any  reason  given  for  the  failure  to  give 
names  or  identify  persons.  These  general  allegations 
of  damage  would  l)e  sufficient  if  the  words  were 
li]>elous  j}^?'  >ie^  but,  if  the  words  are  not  actionable 
jHT  ^f,  are  they  suflSciently  definite  as  allegations  of 
special   damage  ? 
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The  fourth  count  was  stricken  out  on  demurrer. 
As  to  what  constitutes  special  damage,  and  what  is 
meant  by  special  damage,  has  been  the  subject  of 
much  adjudication.  It  is  said  '<s]>ecial  damages  are 
such  as  the  law  will  not  infer  from  the  nature  of 
the  words  themselves."  And  again,  '*the  plaintiff 
must  show  that  his  character  has  suffered  from  de- 
fendant's false  assertions,  and  he  can  only  show  this 
by  giving  evidence  of  some  s|)ecial  damage."  Newell 
on  Defamation,  etc.,  p.  849.  ''Loss  of  customers 
is  s|X5cial  damage,  and  must  l>e  specifically  alleged, 
and  the  customers'  names  stated.  An  indefinite  loss 
of  business  is  considered  general  damages,  and  can 
only  be  proved  where  the  words  are  spoken  of  the 
plaintiff  in  the  w^ay  of  his  trade,  and,  then,  are  ac- 
tionable in  themselves."  Newell  on  Defamation,  Sec. 
43,  p.  868;  Newell  on  Defamation,  p.  634,  Sec.  49; 
Odgers   on   Slander   and   Libel,    star   pages,    302,    303. 

As  to  pleadings,  it  is  held:  ''When  a  publica- 
tion is  not  libelous  j}er  se,  special  damages  must  be 
alleged  and  proven  in  order  to  sustain  the  action." 
Bank  v.  Bcnrdre  Bros.^  8  Pick.,  734,  735;  Town- 
shend  on  Libel  and  Slander,  p.  580,  Sec.  345;  New- 
ell on  Defamation,  p.  856,  Sees.  28,  29,  p.  866, 
Sec.  39;  13  Am.  &  Eng.  Enc.  L.,  p.  435;  Suther- 
land on  Damages,  Sec.  1215.  "An  allegation  stat- 
ing generally  that,  in  consequence  of  the  defendant's 
words,  plaintiff  has  lost  a  large  sum  of  money,  or 
that  his  practice  or  business  has  declined,  is  not  suf- 
ficiently   precise."      Newell    on    Defamation,    etc.,    p. 
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^6\)j  Sec.  4:1;  Odgers  on  Slander  and  Libel,  star 
page,  302.  "The  names  of  the  persons  who  had 
ceased  to  employ  plaintiff,  or  who  would  have  com- 
menced to  deal  with  him  had  not  the  defendant  dis- 
suaded them,  should  })e  set  out  in  the  statement, 
and  they  themselves  called,  as  witnesses,  at  the  trial 
to  state  their  reasons  for  not  dealing  with  plaintiflP, 
for  their  withholding  custom  may  be  due  to  other 
causes.  If  the  plaintiff  cannot  give  the  names  of 
those  who  have  ceased  to  deal  with  him,  and  cannot 
prove  that  their  ceasing  to  deal  with  him  is  due  to 
<lefendant\s  words,  he  must  fail  in  the  suit,  although 
there  has  been  a  falling  off  in  his  ])usiness."  New- 
ell on  Defamation,  p.  867,  Sec.  41.  "Special  dam- 
age nuist  be  explicitly  claimed  in  the  pleadings  and 
proven  at  the  trial,  and  the  plaintiff  is  confined  to 
his  special  damage  laid,  and  he  must  prove  them  as 
laid,  or  fail  in  his  suit,  as  there  are  no  general 
damages  to  which  he  can  have  recourse,  and  the 
jury  will  be  confined  to  such  special  damage  as  •  is 
shown  })y  the  pleadings  and  evidence.  They  cannot 
lawfully  conipensate  the  plaintiff  for  pain,  mental 
anxiety,  or  general  loss  of  reputation  in  cases  where 
the  words  are  not  actionable  themselves,  but  must 
confine  the  assessment  to  the  actual  pecuniary  loss 
strictly  as  alleged  and  proved.-'  Newell  on  Defama- 
tion, Sec.  39,  p.  S6Q',  3  Sutherland  on  Damages, 
Sec.  1215;  Odgers  on  Slander  and  Libel,  star  page, 
302.  "The  damaw  must  be  alleged  with  so  much 
of   certainty    that   the   defendant   may  be   able  to  con- 
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tradict   it   if   untrue."       Newell    on    Defamation,    866, 
Sec.    40. 

The  whole  subject  is  fully  reviewed  in  the  case 
of  Tefwllliger  v.  Wand.H^  17  New  York,  54,  re- 
ported in  72  Am.  Dec,  page  420,  and  the  notes 
thereto,  pages  426  tq  436.  In  this  case,  if  special 
damage  had  been  alleged,  the  letters  sent  to  plaintiff, 
if  authorize<l,  as  well  as  the  parol  proof  as  to  the 
meaning  of  the  words  and  the  circumstances  sur- 
rounding their  publication,  could  all  be  taken  into 
consideration  to  show  the  meaning  of  the  words  pub- 
lished, but  as  no  publication  of  the  letters  is  alleged, 
and  no  sj^ecial  damages  averred,  we  can  only  look, 
as  we  have  done,  to  the  words  in  the  pamphlet,  to 
determine  whether  they  are  libelous  per  ae  or  not. 
The  reason  and  sound  policy  of  this  rule  of  plead- 
ing is  well  illustrated  l)y  the  facts'  developed  in  Uiis 
record,  for .  there  is  no  proof  whatever  that  plain- 
tiff was  damaged  in  his  credit  by  the  publication. 
His  crevlit  had  been  impaired  for  several  years,  and 
gradually  grew  worse,  and,  some  year  or  more  be- 
fore the  publication,  he  failed,  and  after  that,  as 
well  as  after  the  publication,  his  credit  continued  to 
grow  worse,  but  he  states  himself  that  he  does  not 
know  whether  the  continued  and  increasing  decline 
in  his  credit  was  caused  by  the  publication  or  by 
the  fact,  which  became  generally  known,  that  he 
had  failed,  and  there  is  an  utter  want  of  proof  of 
any  single  instance  in  which  credit  was  denied  him 
or     that    he     was    denied    any    of    the    necessaries    or 


DECEMBER  TERM,  1895.  691 

Fry  V.  McCord  Bros. 

comforts   of    life    in    consequence   and   as   a   result   of 
the   publication. 

It  is  proper  to  state  that  there  is  a  marked 
difference  between  civil  and  criminal  actions  for  libel, 
so  far,  at  least,  as  the  question  of  publication  is 
concerned.  In  the  former,  publication  must  be  made 
to  some  third  person  or  in  such  public  manner  as 
to  reach  third  persons,  but  in  criminal  proceedings, 
publication  may  be  made  by  communicating  the  printed 
matter  alone  to  the  party  libeled.  Code  (M.  &  V.), 
§  6552;  Bodies  v.  T/ie  hate,  5  Hum.,  112;  Swindle 
T.  The  State,  2  Yer.,  581;  The  State  v.  //^?//^n, 
12  Lea,  482;  Newell  on  Defamation,  p.  236,  Sec. 
6;  Townshend  on  Slander  and  Libel,  Sec.  198,  note 
4.  The  reason  for  this  difference  is  that,  in  a  civil 
action  of  libel,  the  gravamen  of  the  action  is  the 
pecuniary  damage  to  the  character  or  credit  of  the 
party  libeled,  but  in  a  criminal  action  the  ground 
of  the  offense  is  the  liability  of  the  words  written 
to  provoke  a  breach  of  the  peace.  In  the  civil 
action  the  only  publication  that  could  injuriously 
affect  the  credit  and  character  is  that  made  to  third 
persons,  as  no  damage  to  credit  or  character  could 
result .  from  a  letter  or  writing  known  only  to  the 
party  to  whom  it  is  sent  and  not  communicated  to 
others.  State  v.  Avery,  18  Am.  Dec,  105.  In 
criminal  actions,  however,  it  is  evident  that  the  lia- 
bility to  provoke  a  breach  of  the  peace  is  as  great 
when  the  letter  is  seen  only  by  the  party  to  whom 
it    is    sent    as    it    is    when    communicated   to   others. 
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Ilonce  it  has  1)een  held  that  an  indictment  must 
ohar«2:e  that  the  intention  in  sendins:  the  letters  was 
to  provoke  a  breach  of  the  peace  when  the  fact  is 
that  such  letters  have  not  been  read  or  seen  bv 
some  third  person.  IIod(jei<  v.  The  State^  5  Hum.,  112. 
Again,  as  to  the  mode  of  publication,  it  has 
been  held  that  sending  a  libel  on  a  jwstal  card  is 
a  publication,  inasmuch  as  the  writing  is  open  to 
the  inspection  of  otJiers  besides  the  party  to  whom 
it  is  addressed.  Newell  on  Defamation,  p.  246,  Sec. 
26;  Townshend  on  Slander  and  Libel,  p.  418.  But 
we  have  been  cited  to  no  authority  holdin«:  that  the 
sending  of  a  writing  in  an  unsealed  envelope,  to  the 
party  himself,  stands  upon  the  same  ground,  and 
l)ecomes  a  libel  in  a  civil  sense,  in  the  absence  of 
averment  and  proof  that  it  was  read  or  heard  read 
by  others,  and  we  are  of  opinion,  in  the  ab- 
sence of  such  averment  and  proof,  such  letter 
is  not  a  publication  upon  which  a  civil  action  can 
be  based.  Newell  on  Defamation,  p.  238,  Sec. 
10;  Townshend  on  Slander  and  Libel,  Sees.  96,  101, 
108.  The  cases  of  Meutze  v.  TrHte7\  20  Am.  St, 
R.,  120,  and  3f(fj<ters  v.  Lee,  39  Neb.,  574,  are 
cited  and  strongly  relied  on  by  plaintiffs.  The  lat- 
ter case  appears  not  to  have  been  decided  upon  the 
ground  of  the  libelous  character  of  the  publication, 
but  rather  'upon  the  idea  that  the  defendants  had 
entered  into  an  illegal  conspiracy,  by  which  they  ob- 
ligated themselves  not  to  credit  persons  listed  in  the 
publication,    under   j^nalty   of    a   fine    of    twenty   dol- 


against,  xoe  aeoL;  none  are  averreu  id  mis  case,  in 
that  case  the  letters  were  incloBed  in  red  -envelopes, 
which  had  matter  printed  on  their  backs,  in  large 
type,  to  attract  special  attention,  showing  they  were 
being  used  to  collect  bad  debts.  There  was  noth- 
ing averred  to  have  been  upon  the  backs  of  the 
envelopes  used  in  this  case.  The  pamphlet  had 
printed  matter  on  its  face,  to  the  effect  that  the 
association  was  not  a  "collecting  agency,'^  but  used 
its.  influence  to  make  debtors  pay  their  debts,  which 
is  wholly  wanting  in  this  case.  It  was  held  that 
the  matter  printed  on  the  backs  of  the  envelopes  in 
that  case  was  libelous,  as  it  could  have  been,  and 
probably  was,  read  by  persons  not  members  of  the 
association,  and,  hence,  the  letters  were  held  to  lie 
published.  It  appeared  that  the  pamphlet,  in  that 
case,    went   into   the   hands   of    persons   outside   of   the 
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association,    which   is   not    averred    in    this    case.       So 

that,    if    we   should   agree  with   the   conclusion   of   the 

Court   in    that   case   on    the   facts   stated,    still   it    is  a 
« 
very    different    case   from    the    one    at    bar,    and    not 

conclusive   or   strongly    j^ersuasive.  . 

We  think  it  proper,  also,  to  notice  some  state- 
ments made  in  the  text  of  Newell  on  Defamation, 
p.  856,  Sec.  28,  and  p.  867,  Sec.  42.  It  is  there 
stated,  in  general  language,  that  it  is  not  necessary 
to  prove  special  damages  in  any  action  of  libel,  and 
that  no  averment  of  actual  damages  of  any  kind  is 
essential,  inasmuch  as  the  law  infers  it  to  have  oc- 
curred in  such  cases.  The  language  found  in  the 
first  of  these  references  is  copied,  literally,  from 
Odgers   ofi    Lil^el    and    Slander,    star   page,    297.      If 

it   is  intended  to   hold,    by  this   general  language,   that 

• 

in  no  case  of  libel  is  it  necessary  to  allege  si>ecial 
damages,  it  is  opposed  to  the  entire  text  of  both 
writers,  and  is  not  sustained  by  any  authority  what- 
ever in  the  way  of  adjudicated  cases.  The  only 
case  cited  in  support  of  the  text  is  in  Newell  on 
Defamation,  867,  Sec.  42,  being  the  case  of  Ingram 
V.  Lawmn^  reported  in  6  Bing.  (N.  C),  212.  Upon 
an  examination  of  that  case,  it  will  be  found  that 
it  is  in  no  sense  an  authority  for  the  general  state- 
ment made  that  in  no  case  of  libel  is  it  necessary 
to  allege  special  damages.  In  that  case  the  publica- 
tion was  made  of  a  ship  merchant  and  owner  actively 
engaged  in  trade,  and  touched  his  business  as  such 
merchant  and  trader  injuriously.  In  all  such  cases 
it   is   universally    held    that    the    language    is    lil)elous 
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per  scy  and  hence  no  allegation  of  special  damage 
need  be  made,  and  this  decision  is  placed  by  all  the 
Judges  upon  the  ground  that  the  words  were  pub- 
lished of  a  merchant  and  trader,  and,  for  that  rea- 
son, no  allegation  of  special  damage  need  be  made, 
The  text  referred  to  is  not  sustained  by  this  or  any 
other  authority,  in  the  broad  sense  which  its  lan- 
guage imports,  and  is  contrary  to  the  unbroken 
weight  of  authority  that,  in  libel  as  well  as  in 
slander,  there  must  bo  allegation  and  proof  of  spe- 
cial damage  when  the  words  are  not  actionable  2?er 
86.  It  is  everywhere  held,  and  universajly  conceded, 
that  words  spoken  or  written  of  persons  engaged  as 
merchants  or  traders  may  be  libelous  and  actionable 
pel*  %e  if  they  touch  them  in  their  trade,  when  they 
would  not  be  of  a  person  not  a  merchant  or  a 
trader.  Newell  on  Defamation,  p.  68,  Sec.  8;  New- 
ell on  Defamation,  p.  ^^^i^  Sec.  36;  Townshend  on 
Slander  and  Libel,  Sec.  132,  p,  116;  Townshend  on 
Slander   and   Libel,    Sec.    179,    p.    221. 

It  follows  that  the  publication  in  this  case,  being 
only  of  the  matter  in  the  pamphlet,  and  the  plain- 
tiflF  not  being  averred  to  be  a  merchant  or  trader, 
and  the  words  not  being  lil)elous  per  ne^  and  no 
special  damages  having  been  alleged  to 'justify  proof 
of  extrinsic  circumstances,  there  was  no  proper  cause 
of  action  stated  in  the  declaration,  and  the  demurrer 
should  have  been  sustained,  and  suit  dismissed  in  the 
Court   below. 

The  judgment  of  the  Circuit  Court  will  therefore 
be   reversed,    and   suit   dismissed   at   plaintiff 's   cost. 
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McClaren   v.    Roller  Mill  Co. 

{NiwhviUe.     December    21,    1896.) 

Corporations.    Not  insolvent  when. 

A  milling'  corporation,  the  value  of  whose  properties  have  been 
reduced  below  the  amount  of  its  indebtedness  by  an  accidental 
destruction  of  its  plant  by  fire,  does  not,  for  a  period  of  four 
months  thereafter,  become  insolvent  in  such  sense  that  its  as- 
sets are  a  fixed  trust  fund  for  pro  rata  distribution  among*  its 
creditors,  and  incapable  of  being  diverted  or  applied  to  any 
particular  debt,  to  the  exclusion  of  others,  by  the  act  either  of 
the  company  or  of  a  creditor,  when  the  officers  and  directors 
continued  to  hold  meetings  for  the  discussion  of  the  company's 
affairs,  which  were  involved  in  litigation,  and  to  collect  and 
disburse  funds,  and  to  transact  such  other  business  as  the  sit- 
uation afforded. 

Cases  cited  and  approved:  Comfort  v.  McTeer,  7  Lea,  652;  Bank 
V.  Lumber  &  Mfg.  Co.,  91  Tenn.,  12;  Tradesman  Pub.  Ca  i?. 
Car  Wheel  Co.,  atite,  p.  634;  150  U.  S.,  371;  11  U.  S.  C.  C.  A., 
320. 


FROM     SUMNER. 


Appeal   from   Chancery   Court   of    Sumner   County. 
J.    S.    Gribble,    Ch. 

Wilson   &   Pardue   for   Complainants. 

DisMUKES    &    Seay,    J.    J.    Turner,    and    B.     D. 
Bell   for   Creditors. 


a^ets  distributed  ratably  among  the  general  credit- 
ors of  the  corporation.  The  contention  of  com- 
plainants is,  that  the  Union  Roller  Mill  &  Elevator 
Company,  at  the  time  the  garnishments  were  served 
by  the  defendant  creditors,  was  an  insolvent  corpo- 
ration, and  that  there  had  been  such  overt  acts  of 
insolvency  as  to  convert  the  assets  of  the  corpora- 
tion into  a  trust  fund  for  the  benefit  of  all  the 
creditors.  On  the  other  hand,  the  defendant  cred- 
itors insist  that,  at  the  time  their  judgments  were 
obtained  and  the  insurance  fund  impounded,  the  said 
corporation  was  still  a  going  concern,  and  that  they 
were  therefore  entitled  to  pursiie  all  the  ordinary 
legal  and  equitable  remedies  for  the  enforcement  of 
their  claims.  They  therefore  insist  upon  the  prior- 
ity  of  their  liens  as  against  the  general  creditors  of 
the  corporation.  The  Chancellor,  upon  final  hear- 
ing,   decreed  that  the    defendant    creditors,    by  virtue 
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of  their  garnishments,  acquired  priority  over  the 
other  creditors  of  the  corporation,  and  ordered  the 
payment  of  their  judgments  in  full  out  of  the 
funds  due  from  the  Phoenix  Insurance  Company. 
Complainants  apj)ealed.  The  Court  of  Chancery  Ap- 
peals affirmed  the  decree  of  the  Chancellor,  and  the 
case  is  before  this  Court  upon  the  appeal  of  Charles 
Baker,  executor  of  Mrs.  Rhoda  Baker,  one  of  the 
general    creditors. 

The  only  question  we  are  called  upon  to  decide, 
as  conceded  by  appellant's  counsel  at  the  bar,  is, 
whether,  upon  the  facts  found  by  the  Court  of 
Chancery  Apj>eals,  the  Union  Mill  &  Elevator  Com- 
pany was,  at  the  date  of  the  garnishment  judg- 
ments, a  going  concern.  The  general  principle  is 
well  settled  that  the  property  of  a  private  corpo- 
ration is  not  charged  by  law  with  any  direct  trust 
or  specific  lien  in  favor  of  general  creditors,  and 
such  a  corporation,  so  long  as  it  is  in  the  active 
exercise  of  its  fimctions,  may  exercise  as  full  do- 
minion and  control  over  its  property  as  an  individ- 
ual. So  a  creditor,  while  the  corporation  is  a 
going  concern,  although  actually  insolvent,  is  enti- 
tle<i  to  pursue  the  ordinary  legal  and  equitable  rem- 
edies for  the  enforcement  of  his  claims.  But  when 
a  corporation  is  dissolved,  or  determines  to  discon- 
tinue the  prosecution  of  its  business,  or  makes  a 
general  assignment,  or  commits  any  other  overt  act 
indicative  of  positive  and  assured  insolvency,  its 
property   is    thereafter    affected    by   an    equitable   lien 
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or  trust  for  the  benefit  of  all  of  its  creditors,  and 
individual  creditors  may  be  restrained  by  injunctions 
against  the  appropriation  of  corporate  assets  to  the 
payment  of  their  claims.  Sutton  Mfg.  Co,  v. 
Ilittohiiimn^  11  U.  S.  C.  C.  A.  Rep.,  320;  Hollis 
V.    Iron,    150    U.    S.,    371. 

The  Court  of  Chancery  Appeals,  through  Judge 
Neil,  found  the  facts  as  follows,  to  wit:  '*  On  Oc- 
tober 15,  1893,  the  mill  and  its  contents  were 
burned.  After  this,  the  corporation  seems  to  have 
transacted  no  business,  except  to  collect  in  such  of 
its  assets  as  it  could,  and  to  pay  debts  from  time 
to  time.  Meetings  of  the  board  of  directors  were 
held  from  time  to  time,  but  the  nature  of  the  busi- 
ness transacted  at  these  meetings  does  not  clearly 
appear,  except  that,  at  one  of  these  meetings,  the 
action  of  the  treasurer  in  paying  a  debt  to  defend- 
ant, McLaren,  was  ratified,  and  there  seems  also  to 
have  been  a  rep6rt,  at  one  of  their  meetings,  upon 
the  condition  of  the  company.  From  this  report, 
some  of  the  directors  thought  the  company  was  in- 
solvent, but  others  did  not  think  so,  and  no  steps 
were  taken  to  wind  it  up  until  a  suit  was  brought 
against  the  corporation  by  some  persons  who  had 
deposited  wheat  in  the  mill,  aqd  was  decided  in  their 
favor.  From  the  testimony  of  Mr.  McGavock,  who 
had  been  secretary  and  general  manager  at  the  time 
the  wheat  was  deposited,  the  managing  officers  of  the 
corporation  became  satisfied  that  the  corporation  was 
liable   for   the   wheat   debts,    and,    if  so,   that  it  would 
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not  pay  out.  Thereupon,  this  bill  was  filed  February 
17,  1893,  to  wind  up  the  affairs  of  the  companj", 
as  an  insolvent  concern.  At  the  time  the  garnish- 
ments were  run,'^  continues  the  Court,  "the  corpo- 
ration was  transacting  its  business  in  the  ordinary 
way,  so  far  as  it  was  able,  in  view  of  the  fact 
that  the  mill  had  burned  down.  It  was  doing  all 
that  was  left  to  do  under  such  circumstances.  It  ' 
was  endeavoring  to  collect  in  what  was  owing  to  it 
— the  insurance  policies,  principally — and  was  pajing 
debts  from  time  to  time,  when  demanded,  but  did 
not  pay  in  every  instance;  was  holding  corporate 
meetings,  and,  in  these  meetings,  considering  its  af- 
fairs. So  far  as  we  are  able  to  see  from  the  proof, 
this  corporation  was,  at  the  time,  transacting  what 
business  was  left  it  to  do  under  the  circumstances, 
the  mill  having  been  burned,  as  every  other  business 
concern  would  have  done  in  the  same  situation.  It 
appears  from  the  proof  in  this  cause  that,  at  the 
time  referred  to,  the  corporation  was,  in  fact,  in- 
solvent, but  we  do  not  think  there  was  such  an 
overt  act  of  insolvency  as  would,  within  the  author- 
ities, constitute  its  assets  a  trust  fund  for  the  ben- 
efit of  its  creditors  in  such  a  way  as  to  prevent 
any  creditor  from  acquiring  a  priority  by  proper 
and  diligent  proceedings."  Citing  Comfort  v.  Mc- 
Teer,  7  Lea,  652-660.  Also,  Bank  v.  Lumber  tfe 
Manufacturing  Co,^  7  Pick.,  12,  in  which  it  was 
said,  viz.:  "A  corporation  is  not  insolvent  in  such 
sense   that    its    assets    become    a    fixed    trust   fund   in 


DECEMBER  TERM,  1895.  701 

McClaren  v.  RoUer  Mill  Co. 

1 

tlie  hands  of  its  officers  for  pro  rata  distribution 
among  its  creditors,  so  long  as  it  continues  to  be  a 
going  concern,  conducting  its  business  in  the  ordi- 
nary way,  although  it«  debts  may  greatly  exceed  its 
assets/'  See,  also,  Tradesmen  Pub.  Co,  v.  Car 
Whed    Co,,    ante,    p.    634. 

This  Court  is,  of  course,  bound  by  the  finding 
of  the  Court  of  Chancery  Appeals  in  respect  of  the 
facts,  and  we  are  entirely  satisfied  with  the  conclu- 
sions  of   law    drawn   from    the   facts   so   ascertained. 

Let   the   decree    ])e   affirmed. 
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Bank   v,    Evans. 

{XiiM/ivUle.      January    8,    1896.) 

1.  Attachment.     Concetilment  as  gi-^mnds  for. 

That  concealment  of  a  debtor  which  will  justify  an  attachment 
of  his  property  under  J  4193  (M.  &  V.)  Ck>de  must  be  clandes- 
tine and  Intentional  and  for  the  purpose  of  CTadlng-  service  of 
legtil  process.     (PoaU  P-  703. ) 

Code  construed:  §  4192  (M.  &  V.);  §  3455  (T.  &  S.). 

Case  cited  and  approved:  Bennett  v.  Avant,  2  Sneed,  151. 

2.  Court  of  Chancery  Appeals.     What  Ut  a  finding  of  fact. 

The  finding  by  the  Court  of  Chancery  Appeals  that  a  debtor  con- 
cealed himself  clandestinely  and  intentionally  and  for  the 
purpose  of  evading  the  service  of  process  so  as  to  justify  an 
attachment  of  his  property  under  J  4192  (M.  &  V.)  Code,  though 
deduced  as  an  inference  from  other  facts  and  circumstances 
set  out  in  the  opinion,  is  such  finding  of  fact  by  that  Court  as 
is  conclusive  upon  this  Court,  and  precludes  inquiry  as  to  the 
correctness  of  the  inference  drawn.     {P(mt,  pp.  705,  706.) 

Act  construed:  Acts  1895,  Ch.  76,  Sec.  11. 


FROM     SUMNER. 


Appeal     from     the     Chancery     Court     of      Sumner 
County.       J.    S.    Gribble,    Ch. 

Wilson   &   Pardue   and   C.    R.    Head   for   Bank. 

DisMUKES   &   Seay   for    Evans. 
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McAlister,  J.  This  is  an  attachment  bill,  filed 
in  the  Chancery  Court  of  Sumner  County,  for  the 
purpose  of  subjecting  a  storehouse  and  stock  of 
groceries  to  the  satisfaction  of  complainant's  debt. 
The  ground  laid  for  the  attachment  was  that  the 
defendant  was  concealing  himself  so  that  the  ordi- 
nary  process  of  law  could  not  be  served  upon  him. 
A  plea  in  abatement  was  filed  by  Evans  traversing 
the  ground  of  attachment.  The  Chancellor  decreed 
that  the  plea  was  not  supported  by  the '  evidence, 
and  sustained  the  attachment.  Defendant  appealed, 
and  the  decree  of  the  Chancellor  was  aflirmed  by 
the  Court  of  Chancery  Appeals.  The  case  is  now 
before   this   Court   upon   the   appeal   of  the  defendant. 

The  only  question  presented  for  determination  is 
whether,  upon  the  facts,  the  defendant  was  conceal- 
ing himself  so  that  the  ordinary  process  of  law 
could  not  be  served  upon  him.  The  uniform  con- 
struction of  this  statute  (Su})sec.  4,  §  4192,  M.  & 
V.  Code)  by  this  Court  is  that  it  contemplates  a 
clandestine  and  intentional  concealment,  so  as  to  avoid 
legal  process.  Bemiett  v.  Ava/tt,  2  Sneed,  151. 
The  Court  of  Chancery.  Appeals  so  construed  the 
statute.  That  Court,  through  Judge  Barton,  found 
the  facts  to  be  'Hhat  the  defendant,  Evans,  was 
doing  business  in  the  town  of  Gallatin  as  a  retail 
grocery  merchant;  that  he  had  become  embarrassed, 
and  was  being  pressed  to  some  extent  by  his  credit- 
ors; that,  on  April  17,  1893,  he  left  Gallatin,  leav- 
ing  the   store    in    charge    of    two    clerks,    and    telling 
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one  of  his  clerks  that  he  was  ffoinjr  to  Nashville, 
and  would  ])e  back  that  evening,  hut  he  remaine<l 
awav  for  some  two  weeks.  Failin«:  to  return  as 
])ronuse(l,  his  wife  and  his  nei)hews,  l)ecoming  un- 
easy, eanie  to  Nashville,  and,  with  the  assistance  of 
a  detective,  made  an  unsuccessful  search  for  him, 
and,  hearing  no  tidings,  returned  to  Gallatin.  AVhere- 
upon,  on  April  21,  four  days  after  his  departure, 
his  creditors,  lielieving  him  to  have  absconded,  sue<l 
out  atta<'hments  against  his  property.  The  defend- 
ant's explanation  of  the  matter  is,  that  he  came  to 
Nashville  on  business,  for  the  pur[)ose  of  seeing  cer- 
tain cr<Mlitors  and  arranging  matters  with  them.  Upon 
reachintr  Nashville,  he  unfortunately  became  intoxi- 
cated    to    such    an    extc?nt    that    he    ^vas    utterly    oblivi- 

« ■ 

ous  of  all  moral  and  social  obligations,  and  remained 
in  that  condition  for  i)robably  two  weeks.  It  is  in- 
sisted in  his  l)ehalf  that  this  temj)orary  withdrawal 
and  absence  from  his  usual  walks  of  life,  without 
the  knowledge  or  consent  of  his  family  or  creditors, 
wa«  not  with  any  purpose  or  intent  of  concealing 
hihiself  or  of  avoiding  legal  process.  Defendant  left 
on  Monday  evenin^:.  On  the  morning:  before  he  left 
he  told  the  clerk  in  charge  that  he  was  going  to 
town  and  go  down  in  the  country.  In  the  after- 
noon he  seems  to  have  changed  his  mind,  and  told 
his  clerk  he  was  going  to  Nashville,  and  would  be 
back  that  niofht  at  ei^jht  or  nine  o'clock.  He  took 
with  him  what  money  he  had  on  hand — some  $235. 
He   also   procured   an   attorney   to   accompany   him    to 


meet.  He  had  overcirawn  his  account  in  bank  some 
$726.43,  and  had  promised,,  some  days  before,  to 
make  his  account  good  by  the  Saturday  before  or 
certainly  on  Monday,  the  day  he  left.  After  reach- 
ing Nashville,  he  disappeared  so  effectually,  for  a 
week  or  ten  days,  that  none  of '  his  creditors  were 
able  to  hear  of  his  whereabouts."  The  Court  of 
Chancery  Appeals  set  out  other  facts  and  circura 
stances  touching  the  disappearance  of  the  defendant, 
but  we  have  stated  the  main  features  of  their 
port.  The  inference  drawn  by  the  Court  of  Chancery 
Appeals  from  these  findings  of  fact  is,  that  the  de- 
fendant had  intentionally  concealed  himself  to  avoid 
the  ordinary  process  of  law,  and  they  discard  the 
explanation  of  defendant  that  he  was  intoxicated  to 
such  an  extent  that  he  was  incapable  of  appreciating 
bis  situation. 

The  only  question  we  are  asked  to  decide  is, 
whether  the  Court  of  Chancery  Appeals  was  war- 
ranted, upon  the  facts  found  by  them,  in  deducing 
'an  inference  of  intentional  concealment  on  the  part 
of  defendant,  Evans.  This  is  obviously  such  a 
question  as  we  are  precluded  from  reviewing,  in  view 
of     the     statutory     jurisdiction     conferred     uixin     that 
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Court  as  the  final  arbitrators  of  facts  in  equity 
causes  assigned  them  by  this  Court.  The  jurisdic- 
tion of  that  Court  is  not  limited  to  a  determina- 
tion of  the  probative  effect  of  direct  testimony,  but 
it  is  within  their  province,  like  that  of  a  jury,  to 
make  all  legitimate  and  reasonable  inferences  in  re- 
spect of  intent  from  facts  and  circumstances  put  in 
evidence.  As  stated  by  Mr.  Elliott  in  his  General 
Practice,  Vol.  I.,  Sec.  435:  **  Intent,  purpose,  or 
design  is  a  question  of  fact  Jor  the  jury.  .  . 
Thus,  the  question  of  the  intent  with  which  a  per- 
son accused  of  burglary  entered  the  house  is  for 
the  jury;  so  is  the  intent  of  one  charged  with  con- 
spiracy, obtaining  money  under  false  pretenses,  and 
the  like.  The  rule  is  the  same  in  civil  actions. 
The  question  of  domicile,  of  the  revocation  of  a 
will,  and  of  dedication  are  usually  questions  of  faot, 
or  of  mixed  questions  of  law  and  fact,  to  be  de- 
termined by  the  jury;  and  so  are  questions  of  in- 
tent to  abandon  a  homestead,  to  evict  a  tenant,  and 
the   like,"    etc. 

It  is  the  opinion  of  this  Court  that  the  finding 
of  the  Court  of  Chancery  Appeals  in  respect  of 
the  intention  of  the  defendant,  Evans,  in  concealing 
himself,  is  not  a  conclusion  of  law,  but  an  infer- 
ence of  fact,  which  that  Court  had  the  exclusive 
right  to  draw,  upon  the  facts  found  in  the  record, 
and    which    is   binding   upon    this   Court. 

The   decree   is   therefore   affirmed. 


{Nashville.      January   7,    1896.) 

1.  JuRrTBiAL.    StatviM  r^^atiny  to  demand  far  eoiwMulAfmal. 
Dootrioe  reaffirmed  that  oar  statutes  requiring  litigants  to  de- 
maud  jury  trial,  and  reffulatinff  time  and  manner  of  making 
the  demand,  are  constitntional.     (Post,  p,  106.) 

Acts  construed:  Acta  1M89,  Ch.  330;  Acts  1BT5,  Cb.  4. 
Cases  cited  and  approved:  Garrison  u.  HoUlns,  3  Lea,  6S4;  Ji'ravis 
V.  Railroad,  9  Lea,  331. 

2.  Sakr.     Ineffectual  demand  for. 

The  demand  for  jury  trial,  though  made  on  the  first  day  of  a 
trial  term,  is  ineSeetual  under  the  provisions  of  our  stAtntes, 
and  must,  upon  objection,  be  disallowed,  when  it  is  made  by 
mere  motion  in  open  Court,  without  entry  thereof  on  the  trial 
docket,  and  after  the  case  has  been  called  and  both  parties 
have  announced  themselves  ready  for  trial.  (Poit,  pp.  709,  710.) 
'  Acts  construed:  Acta  1889,  Ch.  230;  Acts  1875,  Ch,  4, 
Cases  cited  and  approved:  Kailrpad  v.  Martin,  85  Tenn.,  134; 
Travis  «.  Railroad,  9  Lea,  331;  Railroad  it,  Foster,  10  Lea,  351. 


FROM     UUHPHRBYS. 


Appeal   from  Circuit  Court  of  Humphreys  County. 
.     H.     MUNPORD,     J. 

T.    L.    Lanier   for   McGuire. 

H.  C.   Carter  and  J.  D.  B.   DeBow  for  Hailroad. 
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McAi-iSTEB,  J.  The  plaintiff,  McGuire,  recovered 
a  judgment  in  the  Circuit  Court  of  Humphreys 
County  against  the  defendant  company  for  the  8um 
of  1^129,  for  the  negligent  killing  of  certain  stock. 
The  company  appealed,  and  has  assigned  errors. 
The  first  assignment  is  based  upon  the  action  of  the 
trial  Judge  in  allowing  a  trial  by  jury  without  a 
compliance  on  the  part  of  plaintiff  with  the  statute 
in   such   cases   made   and   provided. 

Chapter  220,  Acts  188<»,  provides,  viz.:  **That 
hereafter  all  suits  now  {)ending  in  the  Courts  of  this 
State,  or  which  may  hereafter  be  brought,  either 
party  desiring  a  trial  by  jury  shall  be  entitled  to  a 
jury,  provided  he  call  for  the  same  on  the  first  da}- 
of  any  term  at  which  the  suit  stands  for  trial,  and 
have  an  entry  made  on  the  trial  docket  that  he  calls 
{or  a  jury,  and,  unless  such  demand  is  made,  and 
entry  thereof  on  the  trial  docket,  it  shall  be  the 
duty  of  the  Court  to  try  the  case  without  a  jury.'' 
This  Act  is  an  amendment  to  an  act  i)assed  Febru- 
ary 11,  1875,  in  which  it  was  declared  that  a  fail- 
ure to  demand  a  jury,  as  aforesaid,  shall  be  deemed 
and  held  conclusively  an  agreement  of  the  parties  to 
submit  all  issues  and  questions  of  fact  to  the  decis- 
ion of  the  Judge,  without  a  jury.  The  Act  of 
1875  was  held  constitutional  by  this  Court  in  Ga?'- 
7*i^on  v.  IIoUhiH^  Burton  cfc  f>>.,  2  Lea,  684;  Trains 
V.  Railroad^  9  Lea,  231.  See,  also,  Thompson  on 
Trials,  Sec.  2;  Elliott's  General  Practice,  Vol.  IL, 
Sees.    504,    506,    950. 


J 


been  called  for  tiial,  and  both  sides  had  announced 
ready.  The  Circuit  Judge  overruled  defendant's  ex- 
ceptions, and  granted  a  trial  by  jury.  In  this  ac- 
tion we"  think  there  was  error.  No  entry  was 
made  upon  the  trial  docket  demanding  a  jury,  as 
required  by  the  Act  of  1889,  nor  was  any  demand 
naade  at  all  until  the  case  had  been  called  for  trial, 
and  both  sides  had  announced  thems.elve8  as  ready. 
If  the  plaintiff  was  entitled  to  a  jury  at  that  time, 
he  could  have  made  his  demand  at  any  stage  of  the 
trial,  and  the  requirement  of  the  statute  that  an 
entry  must  be  made  upon  the  trial  docket  demand- 
ing a  jury,  would  be  a  dead  letter.  It  has  been 
held  by  this  Court  that  the  statute  is  imperative, 
and  must  l>e  observed.  9  Lea,  231;  Hailroad  v. 
Morhm,    85   Tenn.,    134;    10    Lea,    351. 

Says  Mr.  Elliott,  in  his  work  on  General  Prac- 
tice, Vol.  II,,  Sec.  950,  viz.:  "The  Legislature 
may  rightfully  provide  for  trial  by  the  Court  in 
civil  proceedings  where  the  parties  agree  to  waive  a 
jury,  and  may,  within  limits,  regulate  the  mode  of 
asking  a  jury  trial.  ,  .  .  It  is  competent  for 
the  Legislature  to  provide  that,  if  the  party  doe.s 
not   ask    a    jury    in    proper    person   or    in   an   appro- 
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priate  mode,  be  shall  be  deemed  to  waive  a  right 
to  a  jury  trial.  Sees.  504,  506.  So,  in  this  State, 
demand  for  a  jury  must  be  seasonably  asserted,  and 
unless  the  entry  is  made  on  the  trial  docket,  the 
statute  provides  that  it  shall  be  the  duty  of  the 
Court  to   try   the   case   without  a  jury.''' 

The  judgment  Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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FouTCH  V.    State. 

(Nashville,      February   27,    1896.) 

1.  Homicide,    l^oi  every  killlTig  by  one  who  provokes  a  quairel  is  a  felo- 

nU>u8  homicide. 

If  a  party  brings  on  a  quarrel  with  another  with  no  felonious 
intent  or  malice  or  premeditated  purpose  to  kill  or  do  great 
bodily  harm,  and  a  difficulty  results,  in  which  the  person  with 
whom  he  brought  on  the  quarrel  assaults  the  provoking  party, 
or,  by  overt  act,  so  menaces  him  as  to  endanger  his  life,  or 
threaten  him  with  gi'eat  bodily  harm,  or  sO  as  to  induce  the 
belief  of  the  party  thus  assailed  or  menaced  that  he  was  in 
danger  of  death  or  great  bodily  harm,  and  upon  reasonable 
grounds,  and  he  thereupon  kills  his  assailing  or  menacing  ad- 
versary, it  is  not  murder.     (Post^  vj),  714,  715. ) 

2.  Same.     Same. 

It  constitutes  reversible  error  for  the  Court  to  charge,  in  a  case 
whose  facts  call  for  a  charge  upon  the  point,  that  *4f  one  pro- 
vokes a  combat,  or  produces  the  occasion  to  kill,  and  kills  his 
adversary,  it  is  murder,  no  matter  to  what  extremity  he  (the 
slayer)  may  have  been  reduced  in  the  combat."  The  correct 
proposition  is  that,  **in  order  to  make  a  man  guilty  of  murder 
who  is  the  'aggressor,'  or  *in  fault,'  or  who  'provokes  a  diffi- 
culty,' in  which  his  adversary  is  killed,  he  must  have  provoked 
it  with  intent  to  kill  his  adversary,  or  to  do  him  great  bodily 
harm,  or  to  afford  him  a  pretext  for  wreaking  his  malice  upon 
his  adversary."     {Post,  pp.  715,  716.) 

Cases  cited  and  approved:  Smith  v.  State,  8  Lea,  403;  Daniel  v. 
State,  10  Lea,  361;  58  Ga.,  212;  88  Va.,  172;  31  Miss.,  504;  5  S. 
W.  Rep.,  343;  24  S.  W.  Rep.,  611. 

3.  Self-defense.    Notivithstanding  fault 

A  defendant  cannot  be  denied  the  right  to  rely  on  the  plea  of 
self-defense  merely  because  he  was  in  any  sense,  justly  or  un- 
justly, the  "aggressor"  or  '*in  fault"  or  "provoked  the  diffi- 
culty "  in  which  another  was  slain.     In  order  to  deny  him  the 
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rig'ht  to  relj  on  the  plea  of  &e]f-defense,  it  most  appear  that 
he  wa*»  the  *'  ajrgressor  "or  "in  faolt ""  or  ••  provoked  the  dilB- 
cnltv  "  in  such  way  and  with  sach  intent  as  the  law  con  tern- 
plates  in  the  nse  of  these  terms,  it  is  not  every  ''aggression  " 
which  prcKiuces  a  difiicultj  that  is  an  unlawful  one  within  the 
meaning-  of  this  phrase;  nor  is  it  every  fault  which  a  man 
might  commit  that  precludes  him  from  defending  himself 
when  violently  assaulted  or  menaced;  nor  is  it  every  '"provo- 
cation of  a  difficulty  **  which  robs  him  of  the  right  of  self- 
defeuse.  HLs  right  depends  upon  the  character  and  intent  of 
his  act.  I..anguage  used,  however  opprobrious,  is  not  suffi- 
cient to  deny  him  the  right.  If  defendant's  act  is  an  assault, 
or  the  menace  of  one  by  an  overt  act,  or  the  provocation  of  a 
difficulty  with  the  intent  to  inflict  death  or  great  bodily  harm 
in  the  event  it  is  resisted,  made  of  malice  to  bring  about  that 
result  and  enable  the  provoking  party  to  wreak  his  vengeance 
upon  the  assailant,  that  is  an  '*  aggression  *'  or  ''  fault  ^  or 
"provoking  a  difficulty**  within  the  legal  sense  and  meaning 
of  the  terms,  and  if  the  combat  is  provoked,  or  the  occasion 
to  kill  is  pnxluced  on  this  account,  with  this  intent,  and  for 
this  purpose,  defendant  cannot  rely  upon  the  plea  of  self- 
defense;  otherwise  he  can.     {Po«t,  pp.  71^722.) 

Cases  cited  and  approved:  Daniel  v.  State,  10  Lica,  261;  Copeland 
r.  State,  7  Hum.,  479;  Fitzgerald  v.  State,  1  Leg.  Rep.,  53;  59 
Miwi.,  250;  14  Tex.  App.,  486;  70  Iowa.  657;  24  S.  W.  Rep.,  611; 
8«  Va.,  172;  31  Miss.,  504. 


FROM    DEKALB. 


Api)eal  from  the  Circuit  (Jourt  of  DeKalb  County. 
M.    I).    Smallman,    Judge. 

Attorney-general    Pickle,    Dan    Williams,    and    J. 
J.    Turner   for   State. 

Robert   Cantrell  and   J.    J.    Ford  for  Foutch. 
Wilkes,    J.     The   defendant    was    con^'icted   in   the 


A  l>i'icf  statement  of  the  facts  is,  that  defendant 
sbot  and  killed  Stanton  Maione,  on  December  25, 
1893,  no  one  witnessing  the  killing  but  the  partici- 
pants. Maione  made  a  dying  declaration  as  to  bow 
the  killing  occurred,  and  defendant  testified  as  a  wit- 
ness for  biniself.  It  is  sufficient  to  say  of  the  ver- 
sions given  by  these  two,  that  Malone's  declaration 
made  it  an  unlawful  and  defendant's  a  lawful  kill- 
ing. Maione,  whom  the  record  shows  to  have  been 
a  lewd  and  lascivious  man,  had  insulted  the  sister 
of  defendant  by  an  indecent  proposal,  the  exact  terms 
of  which  are  much  controverted,  but  the  fact  itself 
is  not  disputable.  He  had  immediately  gone  to  the 
brother  and  had  words  with  him  about  it,  during 
which,  as  decedent  claims  in  his  dying  declaration, 
he  askeil  the  brother  to  go  and  see  her  and  fix  the 
matter  up.  This  conversation  occurred  at  William 
Fontch's,  where  deceased  remained  for  dinner.  De- 
fendant went  to  see  his  sister  and  returned.  He 
brought  liack  with  him  a  double-barreled  shotgun, 
which  he  left  at  the  barn,  and  afterwards  he  and 
deceased  went  to  the  barn,  where  the  difficulty  and 
shooting  occurred.  At  whose  instance  they  went  to 
the     barn     is     a    matter    of    controversy,    the    parties 
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giving  different  versions  of  this,  but  however  that 
may  be  is  not  now  material  to  be  considered,  inas- 
much as  defendant,  in  either  aspect  of  the  fact,  has 
a  right  to  a  correct  charge.  The  theory  of  the 
State  was  that  there  was  no  defense  or  need  for 
defense  on  the  part  of  defendant,  who  was  never, 
at  any  time,  assaulted  or  menaced  by  overt  act  of 
deceased,  and  that  there  was  no  question  of  self- 
defense  in  the  case;  and,  further,  that  whether  defend- 
ant was  so  assaulted  or  menaced  by  deceased,  that 
defendant  brought  on  the  difficulty,  and,  therefore, 
could  not  rely  on  the  plea  of  self-defense.  On  the 
contrary,  defendant  insisted  that  he  did  not  bring 
on  the  difficulty  and  that  he  acted  in  self-defense, 
but  that  if  he  were  in  any  fault  or  such  an  ag- 
gressor, it  could  not  preclude  him  from  relying  on 
the  plea  of  self-defense,  inasmuch  as,  pending  their 
difficulty,  however  it  originated,  defendant  menaced 
him  with  such  overt  act  of  violence  as  threatened 
his  life  or  great  bodily  harm,  and  he  then  shot  in 
self-defense,  as  he  might  lawfully  do.  These  were 
the  respective  theories  of  the  State  and  defendant, 
supported  by  evidence  tending  to  show  the  facts  as 
each   side   claimed   them   to   have   existed. 

Under  these  circumstances  and  upon  these  facts, 
the  Circuit  Judge  charged,  among  other  things,  as 
follows:  '-If  a  party  brings  on  a  quarrel  with  no 
felonious  intent,  or  malice  or  premeditated  purpose  of 
killing  or  doing  bodily  harm,  and  a  difficulty  re- 
sults,   in    which    the    person   with   whom    he    brought 


.  -  ■♦ 


DECEMBER  TERM,  1895.  715 

r  Foutch  V.  State. 

on  the  quarrel  is  killed,  it  will  not  be  murder,  let 
the  result  be  what  it  may."  But  ''if  one  pro- 
vokes a  combat,  or  produces  the  occasion  to  kill, 
and  kills  his  adversary,  it  is  murder,  no  matter 
to  what  extremity  he  (the  slayer)  may  have  been 
reduced  in  the  combat."  The  first  proposition  is 
not  technically  accurate.  The  Judge  should  have 
said:  '*If  a  party  brings  on  a  quarrel  with  an- 
other with  no  felonious  intent,  or  malice  or  pre- 
meditated purpose  to  kill  or  do  great  bodily  harm, 
and  a  difficulty  results,  in  which  the  person  with 
whom  he  brought  on  the  quarrel  assaults  the  pro- 
voking party,  or  by  overt  act  so  menaces  him  as 
to  endanger  his  life,  or  threaten  him  with  great 
bodily  harm,  or  so  as  to  induce  the  belief  of  the 
party  thus  assailed  or  menaced  that  he  was  in  dan- 
ger of  death  or  great  bodily  harm,  and  upon  rea- 
sonaMe  grounds,  and  he  thereupon  kills  his  assailing 
or   menacing   adversary,    it  is   not  murder." 

The  second  proposition  charged  by  the  trial  Judge 
is  contradictory  to  the  first,  and  is  not  the  law. 
It  is  true  that  such  statements  are  to  be  found  in 
many  books,  that  if  one  be  the  ''aggressor"  or  be 
"in  fault"  or  "provoke  a  difliculty,"  he  cannot 
rely  upon  the  plea  of  self-defense;  but  such  gen- 
eral statements  are  only  true  when  taken  in  the 
limited  sense  in  which  thev  must  be  understood  and 
with  the  qualifications  with  which  judicial  utterances 
that  gave  them  existence  have  guarded  their  applica- 
tion. 
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In  order  to  make  a  man  guilty  of  murder  who 
is  the  ** aggressor"  or  ''in  fault/'  or  who  "pro- 
vokes a  difficulty,"  in  which  his  adversary  is  killed, 
ho  must  have  provoked  it  with  the  intent  to  kill  his 
adversary,  or  to  do  him  great  bodily  harm,  or  to 
afford  him  a  pretext  for  wreaking  his  malice  upon 
his  adversary.  Sm!th  v.  States  8  Lea,  402;  Dan- 
iel v.  State,  10  Lea,  261;  Brown  v.  State,  58  Ga., 
212;  JIatih  v.  Commonwealth,  88  Va.,  172;  Cotton 
V.  State,  31  Miss.,  504;  Had  ford  v.  Comm4mw€alth 
(Ky.),  5  S.  W.  Rep.,  343;  MasHte  v.  Coimnonxoealth, 
24   S.    W.    Rep.,    611. 

In  order  to  deny  to  such  party  the  right  to  rely 
on  the  plea  of  self-defense,  it  must  appear  that  he 
was  the  ' ' aggressor  "  or  "in  fault ' '  or  " provoked 
the  difficulty''  in  such  way  and  with  such  intent 
as  the  law  contemplates  in  the  use  of  these  terms. 
It  is  not  every  "aggression"  which  produces  a  diffi- 
culty that  is  an  unlawful  one  within  the  meaning 
of  this  phrase,  nor  is  it  every  "fault"  which  a 
man  might  commit  that  precludes  him  from  defend- 
ing himself  when  violently  assaulted  or  menaced,  nor 
is  it  every  "provocation  of  a  difficulty"  which 
robs  him  of  the  right  of  self-defense.  Cases  al- 
ready cited  and  hereinafter  citeil  illustrate  the  true 
meaning;  and  show  the  sense  in  which  these  words 
must  be  understood.  Thev  are  really  intended  to 
imply  the  same  thing,  and  what  they  do  mean  may 
l)e  best  indicated  by  suggestion  of  some  things  they 
do   not   mean,    taking   them    up   sejiarately. 
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First,  as  to  the  *' aggressor:"  It  is  not  intended 
that  everyone  shall  be  held  in  law  to  be  an  *' ag- 
gressor" who  says  something  provoking  to  another 
which  does  cause  a  difficulty,  for  oftentimes  such 
an  '* aggression"  is  a  just  one,  and,  sometimes,  a 
necessary  one;  but,  even  when  it  is  neither  just  nor 
necessary,  the  use  of  opprobrious  language  to  an- 
other is  not,  for  this  reason  alone,  an  "aggression" 
in  the  sense  of  the  law,  for  no  mere  words,  how- 
ever opprobrious,  will  justify  an  assault,  or  the  overt 
menace  of  an  assault,  and,  hence,  if  one  only  uses 
such  words,  and  is  assaulted  op  so  menaced,  he  may 
defend  himself;  and  the  same  thing  is  true  of  one 
''in  fault."  He  might  be  in  such  and  other  sup- 
posable  ''fault,"  and  yet  not  be  deprived  of  a  like 
right  of  self-defense — as,  though  one  has  threatened 
or  abused  him,  he  cannot  go  to  him  and  assault 
him  for  it — so  when  he  uses  to  another  opprobrious 
words,  that  other  cannot  assault  him  or  menace  him 
by  overt  act  of  violence,  and  deny  him  the  right 
of  defense.  As  to  "provoking  a  difficulty:"  It  is 
not  every  provocation,  just  or  unjust,  which  he  may 
offer  that  will  justify  an  assault  upon  him,  or  the 
menace  of  one  from  which  he  cannot  defend  him- 
self; and  to  this  also  the  limitations  as  to  mere 
words  used  apply.  After  all,  the  "aggression," 
the  "fault,"  or  the  "provocation"  depends  upon 
its  character  and  its  intent.  If  it  is  an  assault,  or 
the  menace  of  one  by  an  overt  act,  or  the  provo- 
cation  of    a   difficulty   with   intent   to    inflict   death   or 
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great  bodily  barm  in  tbe  event  it  is  resisted,  made 
of  malice  to  bring  about  that  result  and  enable  the 
provoking  party  to  wreak  his  vengeance  upon  the  as- 
sailant, that  IB  an  << aggression''  or  <<faulf  and 
a  ** provoking  of  a  difficulty"  within  the  legal  sense 
and  meaning  of  the  terms.  If  the  <<  combat  is  pro- 
voked," or  **the  occasion  to  kill  is  produced,"  in 
the  language  of  the  charge,  on  this  account,  with 
this  intent  and  for  this  purpose,  defendant  cannot 
rely  upon  the   plea  of    self-defense;    otherwise  he   can. 

The  5  Lea  case  cited  was  this:  Alsup  had  been, 
so  far  as  the  altercation  was  concerned,  in  one  sense 
the  aggressor,  but  was  not  as  to  the  first  assault. 
He   was   held  entitled   to   the   plea  of   self-defense. 

In  the  8  Lea  case,  which  was  one  for  assault 
and  battery,  the  Smiths  had  gone  to  the  prosecutor 
and  provoked  an  altercation  with  him  and  called  him 
a  liar.  Prosecutor  then  picked  up  an  ear  of  corn, 
but  dropped  it,  and  advanced  on  Smith,  who  struck 
him.  Smith  was  held  entitled  to  rely  on  such  a 
plea. 

In  the  case  of  Daniel  v.  The  State,  10  Lea,  261, 
the  charge  was  malicious  shooting.  The  Circuit  Judge 
had  charged  the  jury  that  a  j)erson  cannot  be  al- 
lowed to  provoke  a  difficulty  by  his  own  improper 
conduct,  or  join  willingly  and  voluntarily  in  a  com- 
bat, and  then  escape  under  the  plea  of  self-defense, 
and,  if  done  willingly  and  voluntarily,  it  would  make 
no  difference  which,  in  fact,  struck  the  first  blow,  as 
both   would   be   guilty,    if   both    joined   in   the   combat 
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voluntarily  and  mutually.  This  Court  approved  and 
applied  the  doctrine  of  the  Smith  case,  and  held  that 
this  charge  was  erroneous,  and  said  that,  <<if  the 
provocation  is  sought  for  and  induced  by  this  act 
of  the  slayer,  in  order  to  aflford  him  a  pretext  for 
wreaking  his  malice,  it  would  not  extenuate  the 
offense."  The  Court  also  said:  '^Provoking  words 
and  gestures  might  be  used  from  heat  of  blood,  in 
a  sudden  quarrel,  and  a  fight  might,  under  such 
circumstances,  be  engaged  in,  during  \^hich  a  party 
might  have  the  right  to  defend  himself  from  impend- 
ing danger  of  death  or  great  bodily  harm."  Nor 
is  the  rule  changed  because  defendant  had  a  danger- 
ous weapon  and  used  it.  This  is  a  fact,  like  all 
others,  to  be  considered,  but  not  of  itself,  to  de- 
prive defendant  of  the  right  of  self-defense  otherwise 
existing.  Fitzgerald  v.  The  State^  1  Leg.  Rep.,  53; 
Aldndge  v.  The  State ^  69  Miss.,  260;  Cartwright 
V.  Tlie  State^  14  Texas  App.,  486;  State  v.  Perlgo^ 
70  Iowa,  667;  Massie  v.  The  Cmnmmiwealth^  24 
S.    W.    Rep.,    611. 

In  the  case  cited  of  Fitzgerald  v.  The  State^  1 
Leg.  Rep.,  63,  the  special  Judge,  Howell  E.  Jackson, 
held  the  charge  of  the  trial  Judge  erroneous,  and 
that  it  should  have  l)een  that  if  the  defendant,  who 
had  armed  himself  with  a  pistol,  advanced  to  his 
mother's  gate  determined  or  intending  not  to  fight, 
unless  for  his.  defense  and  protection,  and  a  violent 
and  dangerous  assault  was  made  upon  him,  which 
threatened    him    with    death     or    great    bodily    harm. 
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without  his  seeking  or  provoking  it,  and  he  killed 
his  adversary  to  prevent  his  own  death  or  save  him- 
self from  great  bodily  harm,  it  would  be  a  killing 
in  self-defense."  Citing  Copeland  v.  Tho  StaU^  7 
Hum.,    479. 

In  AldnJ(je  v.  The  St-ate^  59  Miss.,  250,  the 
Court  held  that  a  person  who  enters  a  combat  armed 
with  a  dea<ily  concealed  weapon,  may  use  it  to  pro- 
tect his  life,  if  his  adversary,  who  struck  the  first 
blow,  resorts  to  such  a  weapon,  and  will  not  be 
guilty  of  assault  with  intent  to  murder,  unless  he 
intended  from  the  first  to  use  the  weapon,  if  neces- 
sary, to  overcome  his  antagonist,  and  it  was  held 
to  ])e  error  to  instruct  the  jury  that  they  might 
convict  either  of  assault  with  intent  to  murder  or 
of  assault  and  battery,  because  he  enters  a  combat 
armed  with  a  dangerous  weapon  not  exposed  to  view, 
so  as  to  put  his  adversary  on  his  guard,  and,  in 
the  fight,  strikes  him  with  it,  intending  to  kill  or 
injure   him. 

In  Cartwright  v.  The  State,  14  Texas  App.,  486, 
it  is  held  that  it  does  not  always  follow  that  a 
homicide  cannot  be  justified  or  excused  because  the 
slayer,  by  his  own  wrongful  acts,  produced  a  ne- 
cessity to  take  the  life  of  the  deceased  in  order  to 
preserve  his  own,  and  that  consideration  must  be 
addressed  to  the  nature  and  quality  of  the  wrongful 
acts  by  which  it  is  claimed  the  right  of  self-defense 
is  forfeited  or  abridged;  and  that  the  right  of  self- 
defense   is   not   impaired    by  mere   preparation  for  the 
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perpetration  of  a  wrongful  act,  unaccompanied  by  any 
demonstration,  verbal  or  otherwise,  of  the  wrongful 
purpose. 

In  the  case  of  T/ie  State  v.  Perigo^  70  Iowa, 
657,  the  defendant,  after  having  held  the  deceased 
at  bay  with  a  pistol,  stated  that  it  was  not  loaded, 
thus  leading  the  deceased  to  make  an  assault  upon 
him,  in  resisting  which  he  shot  and  killed  the  de- 
ceased. Held,  that  this  would  not  preclude  him  from 
the  plea  of  self-defense  if  the  killing  could  otherwise 
be  justified  on  that  ground,  unless  his  purpose  in 
stating  that  his  pistol  was  not  loaded  was  to  create 
an  occasion  or  excuse  for  taking  the  life  of  deceased, 
and  an  instruction  that  malice  was  proved  by  the 
selection  and  use  of  a  deadly  weapon  in  a  deadly 
manner,    without    lawful    excuse,    was   held   erroneous. 

In  Ila^h  V.  Tlie  Cmnraonicealth^  88  V'a.,  172,  it 
was  held  to  be  error  to  charge  that  a  man  cannot, 
in  any  case,  justify  the  killing  of  another  upon  the 
pretense  of  self-defense,  unless  he  is  without  fault 
in  bringing  on  the  necessity  of  so  doing  on  himself, 
and  the  proper  charge  would  have  been  that,  al- 
though the  slayer  provoked  the  combat  or  produced 
the  occasion,  yet,  if  it  was  done  without  any  fe- 
lonious intent — for  instance,  merely  an  ordinary  bat- 
tery or  trespass — the  accused  may  avail  himself  of 
the   plea   of    self-defense. 

In  Cotton  V.  The  State,  31  Miss.,  504,  it  is  held 
that  the  fact  that  the  accused  sought  and  brought 
about   the   difficulty,    being    at    the    time    armed    with 
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a  deadly  weapon,  with  which  he  killed  the  deceased, 
deed  not  necessarily  render  him  guilty  of  murder, 
for,  if  he  commence  the  contest,  intending  at  the 
outset  to  inflict  little  or  no  violence  on  his  antag- 
onist, he  may  justifiably  slay  the  other  party  if  the 
danger  of  his  own  destruction  be  immediate  and  im- 
pending and  otherwise  unavoidable,  and  when  the 
necessity  to  kill  does  not  exist,  if  the  killing  be 
not  in  pursuance  of  a  premeditated  design  to  take 
life,    but  on   a  sudden    quarrel. 

Without  considering  other  errors  in  the  charge  of 
the  Court,  which  should  all  be  remodeled  on  the 
line  herein  indicated,  it  is  sufficient  to  say  that  the 
error  here  pointed  out  is  fatal  to  the  conviction, 
and  the  judgment  must  be  reversed  and  cause  re- 
manded. 
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State  v.   Old. 

{Nmhville.       March    20,    1896.) 

1.  iLLEaAL  Voting.    Proof  of  payment  of  poll  tax  omitted. 

A  voter  is  indictable  for  misdemeanor,  and  his  ballot  is  illegal 
and  cannot  be  received,  or,  if  received,  cannot  be  counted,  who, 
though  having  paid  the  poll  tax  assessed  against  him  for  the 
year  next  preceding  the  election,  fails  to  give  the  judges  of  the 
election  where  he  offers  to  vote  that  satisfactory  evidence  of 
such  payment  which  is  prescribed  by  the  statutes,  to  wit:  either 
(1)  the  original  receipt  therefor,  or  (2)  his  written  affidavit,  diQy 
signed,  of  payment  and  loss  of  receipt,  or  (3)  a  certified  copy 
of  the  receipt  by  the  Trustee,  where  payment  was  made  to  him 
directly,  or  (4)  the  Trustee's  certificate  that  the  records  of  his 
office  show  payment  to  a  deputy  collector  or  Constable. 

Constitution  construed :  Art.  IV.,  Sec  1. 

Acts  construed:  Acts  1890,  Ch.  26  (Ex.  Ses.);  Acts  1891,  Ch.  222; 
Acts  1891,  Ch.  23  (Ex.  Ses.). 

2.  Constitutional  Law.     LeQislatf/ve  power  to  define  and  declare 

^* satisfactory  evidence"  of  payment  of  poll  tax. 

The  Legislature  had  undoubted  power,  and  it  was  its  plain  duty, 
under  Art.  IV.,  Sec.  1,  of  the  Constitution  of  1870,  to  define 
and  declare  what  shall  constitute  ^*  satisfactory  evidence ''  of 
payment  of  poll  taxes  to  be  adduced  by  voters  before  judges 
of  election.  The  **  freedom  of  elections  and  the  purity  of  the 
ballot  box "  demanded  such  legislation.  The  statutes  passed 
for  this  purpose  afford  just  and  plain  rules,  convenient  and 
easy  of  observance,  and  well  calculated  to  promote  uniformity, 
and  to  prevent  fraud  and  oppression  in  the  conduct  of  elec- 
tions.    (Posty  pp.  733,  734.) 

Case  cited  and  approved:  Cook  v.  State,  90  Tenn.,  407. 


FROM    WAYNE. 


Appeal    in    error   from   Circuit   of   Wayne   County. 
Ed.    D.    Patterson,    Judge. 
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Attorney-general    Pickle   for   State. 
1—   for   Old. 

Snodgrass,  C.  J.  Defendant  was  indicted  in  the 
Circuit  Court  of  Wayne  County  for  illegal  voting. 
The  charge  was  that,  in  a  certain  election,  held  on 
the  fifteenth  of  October,  1895,  in  the  fourth  civil 
district  of  Wayne  County,  to  elect  a  Justice  of  the 
Peace,  the  defendant,  being  over  the  age  of  twenty- 
one  years  and  having  had  a  poll  tax  assessed  against 
him  for  the  year  next  preceding  the  election,  which 
he  had  paid,  did  unlawfully  vote  in  said  election 
without  furnishing  to  the  judges  thereof  satisfactory 
evidence  that  he  had  paid  said  poll  tax,  to  wit: 
That  he  did  not  present  to  the  judges  of  said  elec- 
tion his  original  poll  tax  receipt,  or  a  duly  certified 
duplicate  and  copy  of  the  same,  or  the  duly  au- 
thenticated certificate  of  a  constable  or  deputy  col- 
lector, as  required  by  law,  nor  make  affidavit  in 
writing  signed  by  him  that  he  had  paid  his  poll 
tax  and  that  his  receipt  therefor  was  lost  or  mis- 
placed. This  indictment  was  quashed,  on  motion  of 
defendant,    and   the   State    appealed   in   error. 

The  correctness  or  incorrectness  of  the  judgment 
depends  upon  the  question  whether  Chapter  23  of 
the  Acts  of  the  extra  session  of  the  Legislature  of 
1891  is  or  is  not  constitutional.  There  is  no  doubt 
of  the  application  of  that  Act,  nor  is  there  any  ob- 
jection to  the  manner  of  its  passage.  On  August 
7,    1891,   Grovernor   Buchanan   issued   his   proclamation 
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convening  the  General  Assembly  in  extraordinary 
session.  The  law  in  controversy  was  included  in 
the  call,  and  the  manner  of  its  subsequent  passage 
by  the  Legislature  thus  convened  by  the  Governor, 
its  regular  enactment  by  that  body,  and  its  approval 
by  the  Governor,  are  not  questioned.  It  was  pro'perly 
passed  on  the  eighteenth  and  approved  on  the  nine- 
teenth of  September,  1891.  Acts  Ex.  Session  1891, 
pages  45-48.  Nor  is  there  any  question  of  the 
Validity  of  the  indictment  thereunder,  as  to  form 
or   terms. 

The  first  section  of  the  Act  provided  ' '  that 
Chapter  222  of  the  Acts  of  the  regular  session, 
approved  March  30,  1891,  regulating  the  elective 
franchise  [which  Act  was  itself  an  amendment  of 
the  Acts  of  1890,  Ex.  Sess.,  Ch.  26,  p.  67],  in 
accordance  with  Art.  IV.,  Sec.  1,  of  the  Consti- 
tution of  the  State,  be  so  amended  as  to  require 
that  the  satisfactory  evidence  to  be  furnished  by 
the  voter  to  the  judges  of  the  election,  whether 
general  or  special,  whether  national,  State,  county, 
or  municipal,  that  he  has  paid  the  poll  tax  contem- 
plated by  the  Constitution  assessed  against  him,  if 
any,  for  the  year  next  preceding  said  election,  shall 
consist  of  the  original  poll  tax  receipt  or  a  duly 
certified  duplicate  and  copy  of  same,  or  the  duly  au- 
thenticated certificate  set  out  in  Section  8  [which  pro- 
vided for  a  Trustee's  certificate  and  its  form],  when 
said  tax  has  been  paid  to  a  Constable,  and  not  to 
said   Trustee,    properly    certified     by    the   Trustee,    or 
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shall  make  affidavit  in  writing  and  signed  by  the 
voter  that  he  has  paid  his  poll  tax  and  that  his 
receipt  is  lost  or  misplaced,  which  affidavit  shall  be 
filed  with  the  said  judges  and  by  them  attached  and 
made  an  exhibit  to  the  returns  of  said  election/' 
The  fifth  section  of  this  Act  provided  <*th8t  any 
person  voting,  or  any  judge  of  any  election  per- 
mitting, knowingly,  any  person  to  vote  in  the  same 
without  first  having  complied  with  the  provisions  of 
vSection  1  of  this  Act  (the  section  just  quoted)  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  fined  not  less  than  fifty  dollars  and 
imprisoned  in  the  county  jail  or  workhouse  ninety 
days.'' 

A  reference  to  the  indictment  clearly  shows  that 
it  states  an  offense  under  this  Act;  and,  if  the  Act 
])e  valid,  is  clearly  good.  The  objection  of  the  de- 
fendant is  that  the  Act  is  unconstitutional,  and  this 
involves  the  consideration  of  the  constitutional  pro- 
visions which  it  is  urged  on  the  one  hand  invalidate 
and  on  the  other  authorize  this  statute.  These  are 
embodied  in  Art.  IV.,  Sec.  1,  of  the  Constitution 
of    1870.      That   section   reads  as   follows: 

*^  Every  male  citizen  of  the  age  of  twenty-one 
years,  being  a  citizen  of  the  United  States,  and  a 
resident  of  this  State  for  twelve  months,  and  of  the 
county  wherein  he  may  offer  his  vote  for  six  months 
next  preceding  the  day  of  election,  shall  be  entitled 
to  vote  for  members  of  the  General  Assembly  and 
other  civil   officers  of   the  county  or   district  in  which 
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he  resides;  and  there  shall  be  no  qualification  at- 
tached to  the  right  of  suffrage,  except  that  each 
voter  shall  give  to  the  judges  of  election  where  he 
offers  to  vote  satisfactory  evidence  that  he  has  paid 
the  poll  taxes  assessed  against  him  for  such  preced- 
ing period  as  the  Legislature  shall  prescribe,  and  at 
such  time  as  may  be  prescribed  by  law,  without 
n^hich  his  vote  cannot  be  received.  And  all  male 
citizens  of  the  State  shall  be  subject  to  the  pay- 
ment of  poll  taxes  and  the  performance  of  military 
duty,  within  such  ages  as  may  be  prescribed  by 
law.  The  General  Assembly  shall  have  power  to 
enact  laws  requiring  voters  to  vote  in  the  election 
precincts  in  which  they  may  reside,  and  laws  to  se- 
cure the  freedom  of  elections  and  the  purity  of  the 
ballot   box." 

Independently  of  the  conclusion  of  this  provision, 
'  it  cannot  be  successfully  denied,  and  is  not  disputed, 
that  the  Legislature  would  have  had  the  right  to 
make  the  furnishing  of  *< satisfactory  evidence"  of 
the  payment  of  poll  tax  a  prerequisite  to  voting, 
and  its  nonfurnishing  an  indictable  offense,  and  the 
original  Act  of  1890,  which  we  have  cited,  confined 
itself  to  these  general  terms.  The  first  amendatory 
Act  of  1891  provided  that  the  ^<  satisfactory  evi- 
dence" should  consist  of  the  original  poll  tax  re- 
ceipt, or  a  duly  certified  copy,  or  an  affidavit 
that  the  voter  had  paid  his  poll  tax,  and  that  his 
receipt  was  lost  or  misplaced.  Acts  1891,  p.  436. 
The     Act     we     are     considering     enumerated     these. 
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and  added  provision  for  certificate  when  paid  to  -a 
Constable — not  an  enlargement,  but  rather  an  explan- 
atory provision  covering  case  of  such  payment,  which 
might  have  been  of  doubtful  construction  under  the 
first   Act   of    1891. 

The  objection  made  to  the  Act  is  not  that  the 
Legislature  could  not  prescribe  that  **  satisfactory 
evidence"  should  be  furnished,  nor  is  it  objected 
that  the  Legislature,  in  prescribing  that  such  evi- 
dence should  l^e  a  receipt  for  payment,  or  a  ceili- 
fied  copy,  or  the  affidavit  of  the  voter  that  he  had 
paid  the  tax,  and  had  such  receipt  which  was  lost 
or  misplaced,  was  the  requiring  of  evidence  not  sat- 
isfactory, or  the  requirement  of  evidence  difficult  to 
make,  or  which,  in  any  event,  could  exclude  the 
voter  from  the  exercise  of  his  right  to  vote.  It 
is  obvious  that  to  require  the  original  alone,  or 
either  the  original  or  copy  of  receipt,  as  the  only- 
evidence,  might  make  voting  a  matter  of  difficulty, 
and,  in  case  of  loss,  an  impossibility;  but  when  to 
these  is  added  the  provision  that  the  voter's  own 
affidavit  of  their  loss  is  sufficient  to  enable  him  to 
vote  without  them,  it  is  obvious  that  no  hindrance 
is  imposed  to  his  free  and  unobstructed  right  of 
suffrage.  It  cannot  be  denied  that  the  original 
receipt  was  good  evidence,  nor,  in  its  absence,  that 
a  certified  copy  is  good  evidence.  It  is  only  in 
favor  of  the  right,  however,  that  the  Legislature 
makes  them  '^  satisfactory , "  for  it  might  be  true 
that  a  voter   might   have   either,   and   yet   not   in   fact 
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have  paid  the  tax.  So,  it  is  true  that  his  affidavit 
might  be  false,  and  still  it  is  made  evidence.  In 
other  words,  the  Legislature  has  left  with  the  voter, 
unhampered  and  unhindered,  the  opportunity,  as  well 
as  the  right,  to  furnish  such  satisfactory  evidence 
in  the  kind  of  evidence  prescribed,  and  having  done 
so,  have  no  more  nor  less  discharged,  than  it  was 
authorized  to  do,  its  constitutional  duty.  If,  under 
the  guise  of  requiring  satisfactory  evidence,  it  had 
acted  arbitrarily,  and  contrary  to  the  spirit  of  the 
constitution,  if  not  to  its  letter,  its  action  might 
well  have  been  held  void,  but  when  it  adopts,  even 
under  that  part  of  the  constitutional  article  requir- 
ing the  offering  of  satisfactory  evidence,  only  the 
production  of  that  evidence  which  all  mankind  would 
deem  to  be  such  as  the  voter  could  easiest  inake, 
and  which  is  most  naturally  expected  to  establish 
the  fact  to  be  shown,  it  could  not  be  held  that  the 
Legislature  had  transcended  its  power  under  the  con- 
stitution, had  the  first  clause  of  Section  1  of  Article 
IV.    stood   alone. 

But  the  clause  in  question  does  not  stand  alone. 
It  was  obvious  to  the  constitution  makers  that  fraud 
and  force  might  be  attempted  in  our  elections  as 
they  had  been  everywhere  else,  and  so  it  was  deemed 
proper,  though  it  was  probably  not  essential  (for, 
in  the  absence  of  restriction  by  the  Constitution, 
the  Legislature  would  have  possessed  general  power 
on  this  subject,  as  all  others  of  legislative  nature), 
to  add    specific   power   to   enact  laws    ' '  to   secure  the 
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freedom  of  electiooB  and  the  purity  of  the  ballot 
box,'^  thus,  putting  its  constitutional  authority  be- 
yond cavil  under  the  general  terms  of  the  Constitu- 
tion as  to  '< satisfactory  evidence;"  but,  under  such 
terms,  repeated  only  and  literally  in  a  statutory  en- 
actment (as  was  the  case  in  the  Act  of  1890),  and 
leaving  this  phrase  to  be  construed  as  might  best 
accord  with  the  capacity,  judgment,  and  partizan 
bias  (where  it  might  exist)  of  all  the  thousands 
of  judges  of  elections  who  would  thereafter  have 
to  construe  and  give  it  effect,  it  is  clear  that  no 
greater  source  of  oppression  and  impurity  of  the 
ballot  box  could  be  conceived  than  might  be  origi- 
nated in  diverse  and  improper  construction  and  exer- 
cise of  such  undefined  power  by  the  judges  of 
election.  Voters  might  be  denied  the  privilege  of 
suffi'age  upon  the  most  false  and  flimsy  pretexts  of 
the  insufficiency  of  their  evidence  of '  payment  of 
poll  tax,  and,  on  the  other  hand,  might  ba  per- 
mitted improperly  to  exercise  it  upon  the  most  un- 
satisfactory, and,  indeed,  upon  no  evidence,  provided 
the  judges  of  election  should  hold  themselves  satis- 
fied  with   whatever   was   offered   or    with   none. 

The  framers  of  the  Constitution,  therefore,  did 
not  intend  to  leave  the  Legislature,  by  any  restric- 
tion, powerless  to  prevent  this  result,  but  especially, 
along  with  this  declared  authority  to  legislate  on 
the  poll  tax  provision  so  as  to  designate  the  time 
preceding  election  for  which  it  should  be  paid  and 
ages     within   which    it   should    be   paid,    authorized   it, 
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on  this  and  all  other  subjects,  to  enact  such  laws  as 
Tvould  secure  the  freedom  of  elections  and  the  purity 
of  the  ballot  box.  Within  proper  limits,  the  Legis- 
lature is  the  judge  of  what  such  laws  should  be, 
and  it  was  clearly  within  their  province  to  say  that 
this  was  such  a  law.  Cook  v.  State,  6  Pickle,  407. 
It  is  obvious,  too,  that  it  is  so  in  fact.  We  have 
already  shown  that  the  evidence  which  the  Act  de- 
clares to  be  satisfactory  is  that  most  naturally  and 
most  easily  obtainable,  and  to  be  made  by  the  voter, 
and  that  only  which  ordinarily  and  by  common  con- 
sent is  assumed  by  all  to  be  the  acceptable  evidence 
of   the   fact   of   payment. 

But  we  have  also  suggested  that  while,  for  all 
convenient  and  practical  purposes,  it  is  the  most 
available  and  best  evidence,  it  is  not,  in  fact,  the 
}>est.  The  best  evidence  which  could  be  requii'ed, 
perhaps,  by  any  judge  of  election  would  be  the 
actual  payment  in  their  presence,  by  the  voter,  of 
his  tax  to  the  collector.  Now,  suppose,,  under  the 
Constitution,  the  Legislature  had  no  power  to  pre- 
scribe what  should  be  satisfactory  evidence,  and  the 
phrase  left  in  general  terms  to  the  judges  of  elec- 
tion for  their  construction  and  their  guidance,  and 
that  some  or  all  judges  would  be  satisfied  with  no 
less  evidence  than  that  suggested,  it  is  obvious  that 
such  view  would  be  subversive,  practically,  of  the 
right  of  suffrage.  So,  other  modes  of  proof  might 
he  demanded — ^as,  that  the  voter  should  produce  wit- 
nesses,   to    prevent    imposition   of    forged    receipts   on 
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the  judges,  and  then  witnesses  of  the  good  charac- 
ter of  these,  that  the  judges  might  be  thoroughly' 
satisfied.  And  so  illustrations  might  be  multiplied 
of  the  various  constructions  which,  naturally  and  in- 
nocently, different  judges  of  elections  might  put  upon 
these  words,  to  say  nothing  of  the  multiplied  frivo- 
lous and  false  constructions  which  extreme  partizan 
officials  might  give  to  them  to  defeat  or  obstruct 
the  votes  of  those  who  should  be  of  another  political 
party   than   that   of   the   judges. 

And,  too,  in  the  matter  of  permitting  voters  to 
cast  their  ballots  on  '<  satisfactory  evidence"  of  poll 
tax  payment,  what  a  diversity  of  construction  would 
prevail  I  In  one  case  the  mere  statement  of  the 
voter  would  be  deemed  satisfactory,  in  another  not; 
and  so  of  unsworn  statements  of  other  witnesses  for 
the  voter.  And,  again,  because  some  one  of  the  judges, 
or  others,  knew,  or  did  not  know,  that  he  had  voted 
at  a  former  election  in  same  year,  or  because  he 
was  good  for  the  tax,  he  is  presumed  to  have  paid 
it,  or,  being  honest,  that  presumption  is  indulged; 
or  because  somebody  would  say  that  they  had  heard 
the  collector  say  this  tax  was  paid,  or  that  all  poll 
tax  of  the  given  county  was  paid,  hence  no  special 
evidence  in  the  particular  case  is  required,  etc. 
These  illustrations,  too,  might  be^  multiplied  indefi- 
nitely, but  the  ones  given  are  sufficient  to  show 
how  differently  and  erroneously  might  be  construed 
and  applied  the  general  terms  used  in  the  Constitu- 
tion  if    it   was   not    permitted   to   be   given   one   easy, 
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fixed,    plain,     and    natural    limitation    by    the    I^egis- 
latiire;    or,    speaking    more    accurately,    if    the    Legis- 
lature was  not  permitted  to  prescribe  just,  plain,  easily 
ol3servable    offerings    of  ^  proof    as    the    ''satisfactory 
evidence"    of    the   Constitution,    and   thus   destroy   the 
facility   to    suppress   the   freedom   of    elections   and   to 
sully   the   purity   of    the   ballot   box,    which    lurks    be- 
neath the  dangerous  limits  of  this  general  phraseology. 
Jt   was   not   only,    therefore,    within    the    power   of 
the    Legislature,    but   it   was   the   duty   of    that   body, 
to    pass  some  such  law  as   would  define  this  evidence, 
and    compel    judges    of    election    to    accept    it    when 
offered,    in    all    cases    alike,    and    thus    enable    every 
voter   in   Tennessee   to   cast    his    free    and    unhindered 
ballot,    and,   at   the   same   time,   to   prevent  the   denial 
to    any    voter,    however     low    and    humble,     ignorant 
or   illiterate,    of   such   right   by   the   adoption   of    such 
method   of   evidence   as   he  could   get,   or,   if   he  could 
not   get,    could   give   himself,    when   he   went  to   vote, 
and   thus    make   it   impossible   for   him   to   be    cheated 
out    of    the   privilege   of    voting,    under    the    constitu- 
tional   provision    on    this    question.       On    the    general 
question   of   the    validity   and   strict   binding   effects   of 
such    laws    as    require    not    merely    the    existence     of 
certain   facts,    but   particular   proof    of    their   existence 
to   be   made,    as   a   prerequisite  to  voting,    there   is  no 
doubt,    and    we    refer    to    a    few    of    the    authorities 
where    the    question    is    more    elaborately    considered. 
It    is    too    well    settled    now    to    need    argument    or 
extended     statement.       Payne     on     Elections,     §451; 
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Brightly 's  Leading  Cases  on  EHections,  p.  452;  Cu- 
sack'H  Election,  136  Pa.  St  Rep.,  476;  Coolejr's 
Const.  Lim.,  p.  758;  13  Penn.  Co.  Ct.  Bep.,  544; 
In   re   Duffxfy    4   Brewster. 

And,  that  a  vote  cast  without  such  prerequisite 
proof  of  fact  is  illegal,  though  the  fact  existed,  is 
well  recognized.  Some  of  the  cases  referred  to,  and 
numerous   others,    cover   this   proposition. 

These  are  on  the  general  subject,  but  the  express 
language  of  our  Constitution  is  not  (merely)  that 
the  voter  shall  pay,  but  that  ^'he  shall  give  to  the 
judges    of    election   satisfactory   evidence    of    payment, 

without  which  hi»  vote  cannot  be  re- 
ceived.'' The  statute,  in  pursuance  of  this  pro- 
vision, requires  the  giving  of  such  satisfactory 
evidence,  and  makes  the  failure  to  do  so  an  in- 
dictable offense. 

The  Court  makes  neither  the  Constitution  nor  the 
law,  but  upon  it  is  devolved  the  duty  of  applying 
them,  and,  so  doing,  we  are  left  no  alternative  bat 
to   hold   the   indictment   in   this  case   valid. 

The  judgment  of  the  Circuit  Court  is,  therefore, 
reversed,   and   the   case   remanded   for   trial. 
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1.  Antagonistic  to  origfinal  pleadings,  not  allowed  without 
full  and  satisfactory  explanation 301 

2.  Introducing  new  cause  of  action  does  not  relate  to  com- 
mencement of  suit :. 612 

3.  Of  declaration  in  libel  suit,  properly  allowed,  when 678 

ANCESTOR  AND  HEIR. 
See  Pareftit  and  CfiiUL 

ANIMALS. 

1.  Liability  of  railroads  for  killing  by  train  on  unfenced 
track 311 

2.  Liability  of  owner  of  notoriously  mischievous  stock  de- 
fined   339 

3.  Killing  dog  by  railroad  train 413 

ANSWER. 

Filing  of,  does  not  waive  plea  to  jurisdiction,  when L...  514 

APPEAL. 

See  Court  of  Chancery  Appeals. 

1.  Appeal  cases  from  Justices  of  the  Peace  stand  for  trial  in 
Circuit  Court  at  first  term 357 

2.  Prayed  but  not  granted  confers  no  jurisdiction  upon  ap- 
pellate Court 391 

3.  Decree  not  final  for,  when 632 

ARBITRATION. 
Clause  for,  in  building  contract,  construed  and  applied 538 
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ASSENT. 

See  Corponitlons. 

ASSESSMENT. 

See  TaxatUtn. 

ASSETS. 

See  Insolvent  Delttor. 

ASSIGNEE. 

See  Assignment. 

ASSIGNMENT.      . 

1.  Assignee  stands  in  shoes  of  assignor,  example 93 

2.  Appointee  under  an  insurance  policy  stands  as  an  assignee 
thereof 280 

3.  Of  contract  for  grain  rent  of  an  unsevered  crop  is  not  a 
pledge,  but  a  mortgage,  and  requires  registration 369 

4.  Assignee  of  usurious  note,  who  makes  the  loan,  can  sue 
upon  original  consideration 497 

ASSIGNMENT,  GENERAL. 

Void,  if  it  fails  to  state  that  all  the  debtor *s  property  is  em- 
braced   _..   331 

ASSIGNMENT  OF  ERROR. 

1.  Upon  the  facts  insufficient  in  form. 2 

2.  That  verdict  is  against  the  charge,  effect _ 311 

ASSURANCE  OF  TITLE. 

See  Adverse  PossessUyti. 

ATTACHMENT. 

See  Ckimishment. 

1.  Of  corporate  property,  after  appointment  of  receiver  in 
another  State,  valid,  when 172 

2.  Between  nonresidents  who  are  residents  of  same  State  .  _  172 

3.  Prevails  over  insolvent  proceedings  in  another  State 173 

4.  Debtor's  concealment  justifies,  when 702 

5.  Finding  of  concealment  by  Court  of  Chancery  Appeals, 
conclusive,  when 702 
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ATTORNEY  AT  LAW. 

1.  Agreement  that  fees  of,  for  filing  creditor's   bill,  shall 

be  paid  out  of  general  fund  not  abrogated,  when _  514 

2.  Depositors  of  insolvent  bank  not  personally  liable  for  at- 
torney's fee  for  filing  creditors'  bill  to  wind  it  up 514 

3.  Entitled  to  reference  to  ascertain  amount  of  fees  to  be 
paid  out  of  fund  in  Court _ 514 

4.  Fees  of,  provided  for  in  married  woman's  note  for  price  df 
land  not  enforceable  against  land  or  her 569 

AWARD. 

See  ArbUratiom 

BANKS  AND  BANKING. 

1.  Possession  is  with  owner  of  special  deposit  of  shares  of 
stock  in  bank  safe,  when 189 

2.  Cashier  of,  guilty  of  larceny  by  taking  and  pledging  a 
special  deposit  of  shares  of  stock  for  the  bank's  or  his  own 
benefit 189 

3.  Corporation  changing  from  insurance  to  banking  forfeits 

its  charter  exemption  from  taxation 204 

4.  Surplus  and  undivided  profits  of,  assessable _ .  222,  223 

5.  Directors  liable  for  deposits,  when 407 

6.  Depositors  not  personally  liable  for  attorney's  fees  for 
winding  up  insolvent  bank 514 

7.  Creditor  of  insolvent  bank  not  entitled  to  priority 579 

8.  Collection  in  its  own  check  equivalent  to  casl^  collection  .  579 

BENEVOLENT  SOCIETIES. 

1.  Laws  of  constitute  part  of  their  contracts  with  members,  157 

2.  Anti-suicide  law  operates  against  existing  members,  when,  157 

3.  New  constitution  of,  supersedes  an  older  one *._.  157 

4.  Board  of  control  has  no  power  to  pass  an  anti-suicide  law,  157 

5.  Supreme  Lodge  cannot  delegate  power  to  pass  an  anti- 
suicide  law 158 

BILL  IN  EQUITY. 

See  Chancery  Pleading  and  Practice;  Divorce. 

BILL  OF  EXCEPTIONS. 

Required  to  preserve  evidence  in  chancery  cause  tried  by 
jury _ 455 
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BILL  OF  REVIEW. 

1.  Demurrer  to,  not  waived  bj  granting  leave  to  file 349 

3.  Does  not  lie  to  set  aside  sale  in  bar  of  redemption  though 
trust-deed  foreclosed  did  not  provide  for  such  sale 349 

3.  For  newly  discovered  evidence,  what  averments  are  nec- 
essary    349 

BILLS  AND  NOTES. 

1 .  Indorser  before  delivery  liable  as  oo-maker 53 

2.  Not  given  in  consideration  of  compounding  felony,  when,     5S 

3.  Usurious  upon  face  illegal  and  void 497 

4.  Indorsee  of  usurious  note,  when  he  can  and  when  he  can- 
not maintain  suit  upon  the  original  consideration 497 

5.  Of  married  woman  for  price  of  land,  enforceable  against 
land,  but  not  against  her > 568 

6.  Of  married  woman  for  price  of  land  providing  for  attor- 
ney fee  not  enforceable  as  to  fee 569 

7.  Governed  as  to  usury  by  place  of  delivery  and  payment. .  585 

8.  Not  void  when  shown  to  be  usurious  only  by  proof  of  the 
laws  of  another  State * _ 585 

9.  Joint  indorsers  are  jointly  and  severally  liable,  and  notice 

to  one  binds  him 619 

BOARDING  HOUSE  KEEPERS. 
Act  for  protection  of,  is  constitutional  and  valid 546-549 

BONDS. 

1 .  Void,  for  want  of  consideration ;  examples. .. 275 

2.  Of  County  Trustee,  liability  thereon  defined r 317 

3.  Filing  of  prosecution  bond  not  essential  to  commencement 

of  suit  in  equity _ 322 

4.  Dismissal  on  motion  is  remedy  for  failure  to  give  cost 
bond -  322 

BOUNDARY. 
What  description  sufEicient  in  deed  to  define 467 

BUILDING  CONTRACT. 
See  ArlAtratUm, 

BURDEN  OF  PROOF. 
See  Evidence. 
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CAPITAL  STOCK. 

See  CarporatUms, 

CARRIBR. 

See  Common  Carrier. 

CHANCELLOR. 
See  Judge. 

CHANCERY  APPEALS,  COURT  OP. 
See  Court  of  Chancery  Appeals. 

CHANCERY  COURT. 

See  Court  of  Chancery  Appeals. 

1.  Will  not  aid  a  party,  when 108 

2.  Subjects  nonresident^s  property  to  nonresident's  claim, 
when 172,  173 

3.  When  it  will  and  when  it  will  not  entertain  creditor's  bill 

to  wind  up  an  Insolvent  corporation 634,  696 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Requisites  of  bill  to  charge  a  married  woman's  separate 
estate i _ 8 

2.  Requisites  of  bill  to  rescind  exchangee  of  lands  for  shares 

of  stock 300 

3.  Alternative  prayer  for  damag^esin  rescission,  case  proper.  300 

4.  Insufficient  explanation  of    failure  to  tender   identical 
shares  of  stock  in  rescission  case 300 

5.  Amendments  antagonistic  to  original  pleading  not  allowed 
without  full  explanation 301 

6.  Judge  may  state  account  without  reference  to  clerk 317 

7.  Concurrent  finding  of  fact  by  Master  and  Chancellor  has 
weight  of  verdict 290 

8.  Filing  of  bill  is  commencement  of  suit,  though  bond  is  not 
given  and  process  does  not  issue  at  once 322 

9.  Motion  to  dismiss  for  want  of  prosecution  bond  waived  if 
submitted  with  demurrer ^.  322 

10.  Final  decree  follows  on  overruling  demurrer,  when  __322,  323 

1 1.  Reasons  for  decision  not  required  to  be  given 349 

12.  Decree,  when  there  is  jury  trial  demanded,  has  weight 

of  verdict 373 


744  INDEX. 


CHANCERY  PLEADING  AND  PRACTICE— ContiiiMcd— 

13.  Submission-  of  formal  issues  for  jury  trial  not  required, 
when 373 

14.  Relief  granted  defendant,  without  pleadings  to  justify  it, 

is  coram  nonjudlce _..  383 

15.  Jury's  verdict  has  same  weight  as  at  law 455 

16.  Bill  of  exceptions  necessary  to  preserve  evidence  where 
there  is  jury  trial 455 

17.  Dismissal  of  bill  by  complainant  in  part  not  allowed  at 
hearing,  when 480 

1 8.  Reference  as  to  attorney  fees  allowed,  when 514 

19.  Plea  to  jurisdiction  not  waived  by  filing  answer,  when  . .  514 

20.  Decree  not  final  for  purposes  of  appeal,  when 632 

21.  General  creditors'  bill  maintainable,  when 634,  635 

22.  General  creditors'  bill  does  not  lie,  when 696 

CHANCERY  SALE. 

See  Judicial  Sale. 

CHARGE  OF"  COURT. 

1.  Failure  to  give  technical  abstract  definition  of  negligence 
not  error,  when _ '. 1 

2.  Using  *' conduct  "as  synonymous  with  **  negligence"  not 
error,  when 1 

3.  As  to  damages  sufficiently  specific  where  there  are  no  re- 
quests for  additional  instructions 2 

4.  Proper  to  charge  hypothetically  as  to  negligence 18 

5.  As  to  what  constitutes  negligence  in  custodian  of  infant, 
correct - 18 

6.  Defective,  but  not  erroneous,  when 18 

7.  As  to  forfeiture  of  insurance  policy  by  failure  to  pay  pre- 
miums  38 

8.  As  to  waiver  of  forfeiture  and  conditions  in  insurance 
policy _ 38,  39 

9.  Conflicting  instructions  not  cause  for  reversal,  when 39 

10.  Erroneous  as  to  wrongful    and    indistinguishable  com- 
mingling of  goods 262 

11.  Objection  that  verdict  is  contrary  to  charge,  effect 310 

12.  That  jury  are  judges  of  the  applicability'of  the  law,  er- 
roneous   _ 413 

13.  Correct  but  inapplicable  charge,  reversible,  when 419 

14.  As  to  infant's  contributory  negligence,  what  is  proper  . . .  458 
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CHARTER. 

See  Corporatityns. 

CHECK. 

See  Banks  a7ul  Banking. 

CHILDREN. 

See  Insurance.  Life;  Parent  and  Child^ 

CIRCUIT  COURT. 
See  AppeaL 

CLASS  LEGISLATION. 
See  Insurance,  Fire. 

CLERKS. 

See  Accounts. 

CODE  CONSTRUED. 

Abatement— Plea  in,  waiver  of.      §  5136   (M.  &  V.);    {  4393 
(T.&S.) 514 

Action— For  killing  infant  child.      {J  3130-3134  (M.   <fe  V.); 
2J  2291-2  (T.  ifr  S.) : 521 

Actions— Joinder  of.     J  3606  (M.  &  V.):  J  2896  (T.  «fe  S.) 393 

Action— Commenced  when.     J{  5055,  5130  (M.  <fe  V.);  H  4312, 
4387  (T.  &S.) 322 

Administrator,  Public — Successor's  rights.  .  J|  545,   546,   548 
(M.  &  v.);   ii  468,  a,  jb,  c  (T.  &  S.) 93 

Adoption.     See  Descent  and  Distribviion. 

Appeal— Prayed,  but  not  granted.     J  3876  (M.  &  V.);  §  3259 
(T.  &S.) _ 391 

Attachment — Between  nonresidents.    §  5040  (M.  &  V.);  J  4297 
(T.  &.S.)  - 172 

Attachment— Concealment.    J  4192  (M.  &  V.);  {  3455  (T  &  S.).  702 

Bills  and  notes— Joint  indorser's  liability.     U  3484,  3486  (M. 
&  v.);  U  2787,  2789  (T.  &  S.) 619 

Computing  Time— Manner  of.     §  46  (M.  &  V.);  J  48  (T.  &  S.).  322 

Corporations — Winding  up  insolvent.     H  4168,  5037-8  (M.  <fc 
v.);  U  3431,  4294-5  (T.  &  S.) 634 

County  Jail.     See  Malicious  Mischief. 

County  Trustee— Motion  against,     i  801  (M.  &  V.) 317 

Depositions— Waiver  of  exceptions  to.   §{  4626,  4627  (M.  ife  V.); 
U  3868,  3869  (T.  &  S.) 345 
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CODE  CONSTRUED— Continued— 

Descent  and  Distribution — Adopted  illegitimates.  i|  3273, 
4390  (M.  &  v.);  | J  2423,  3645  (T.  &  8.) 605 

Divorce.     Bee  Dmoct. 

Do wer— Barred  by  divorce,     i  3330  (M.  &  V. ) ;  {  3473  (T.  &  S. ) .     61 

Execution— Nonreturn.     {  4868  (M.  &  V.);  {  4093  (T.  &  S.)...  434 

Fences— Mischievous  stock.  H  2249-2257  (M.  &  V.);  {{  1682- 
1686  (T.  &  S.) _ 339 

Fraudulent  Conveyance — Setting  aside.  H  5031,  5036  (M.  <& 
v.);  {{4288,  4293  (T.  &  S.) 397 

Gaming— Six  wheel.  {{5688,  5689  (M.  &  V.);  {{4870,  4871 
(T.  AS.) 474 

Husband  and  Wife— Protection  of  wife  s  land.  {  3338  (M.  <& 
v.);  {2481  (T.  &  S.) 115 

Husband  and  Wife— Witnesses.  {4563  (M.  &  V.);  {3813 
T.  &S.) 72 

Incest— Uncle  and  niece.  {{  5646,  5647  (M.  &  V.);  {{  4836, 
4837  (T.  &8.) 152 

Indictment.     See  Larceny. 

Insurance,  Life— {{  3135,  3335  (M.  &  V.);  {{  2294,  2478  (T.  &  S.)  505 

Joint  Liability.     See  Bills  and  Notes, 

Judgment— Correction  of.  {{  3588,  3589  (M.  &  V.);  {{  2877, 
2878  (T.  &S.) 53 

Jurisdiction.     See  Appeal. 

Juror — Examinations  and  qualifications.  {{  4778,  4782  (M. 
&  v.);  {{4003,  4007  (T.  &  S.) 200 

Jury  Trial— In  Chancery  Court.  {{  3872-3,  5215,  5218-19  (M. 
&  v.);  {{3155-6,  4464,  4468-9  (T.  &  S.) 373 

Larceny— Indictment.     {  5444  (M.  &  V.);  {  4678  (T.  &  S.)l_--   189 

Libel— Publication.     {  5552  (M.  &  V.);  {  4762  (T.  &  S.) 679 

Life  Insurance.     See  Insurance,  Life. 

Limitations,  Statute  of — Adverse  possession,  connecting  pos- 
sessions, color  of  title.  {{3459,  3460  (M.  &  V.);  {{2763-4 
(T.  &  S.) 613 

Limitations,  Statute  of — New  suit  saves  bar,  when.  {  3449 
(M.  &  v.);  {2755  (T.  &  S.) 612 

Limitations,  Statute  of — Three  years.  { 3470  (M.  &  V.); 
{2773  (T.  &S.) _ 396 

Malicious  Mischief— Breaking  jail.  {  5403  (M.  &  V.),  {  4652 
(T.  &S.) 1 _ 471 

Partition— Sale  for.     {  4024  (M.  &  V.);  {  3293  (T.  &  S.) 290 
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CODE  CONSTRUED— ConttTiKed— 

Railroads— Precautions,  i  1398  (M.  &  V.);  {  1166  (T.  &  S.),  413,  410 

Schools,  Public— Teacher,     i  1192  (M.  &  V.) 532 

Supreme  Ck>urt.     See  Appeal, 

Stock,  Mischievous — Owner's  liability.     See  Fences, 

Witness.     See  Htishand  and  Wife, 

COLLATERAL  ATTACK. 
See  Divorce, 

COLOR  OF  TITLE. 

See  Adverse  Possession;  LimltatUms^  Statute  of. 

COMMENCEMENT. 
See  Actions. 

COMMERCIAL  AGENCY. 
See  Libel  and  Slander, 

COMMINGLING  OF  GOODS. 

» 

"EJrroneous  charge  of  Court  a«to 262 

COMMON  CARRIER. 

Liability  for  injury  to  persons  visiting  stations  or  landings 
on  business _.       2 

COMPOUNDING  FELONY. 

See  Contracts;  Pi-indpal  and  Agent. 

COMPUTATION. 
See  Time, 

CONCEALMENT. 

See  Attacti/tnent. 

CONDITIONS. 

See  Insurance. 

CONDUCT. 

See  Negligence 

CONSIDERATION. 
See  B&tids, 
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CONSPIRACY.  • 

Not  essential  to  render  creditor  and  sheriff  jointly  liable  for 
malicious  prosecution  of  debtor 124 

CONSTITUTIONAL  LAW. 

See  BeneiypleiU  Sffcietl&t;  SUUiUes. 

In  Orneral. 

1.  Of  benevolent  societies  construed  and  declared 157 

2.  Charter  exemptions  from  taxation  constitute  iuTiolable 
con  tracts 22 1 

3.  Statute  valid  annulling'  three-quarter  loss  clause  in 
policies  of  insurance 24.5 

4.  Constitutionality  of  statute  not  determined  unless  the 
question  necessarily  arises 383 

.5.  Doubtful  constructions  resolved  in  favor  of  validity  of 
statutes 548 

6.  All  presumptions  indulged  in  favor  of  constitutionality 

of  statute 548 

7.  Requirements  mandatory  as  to  title  and  subject  of  stat- 
utes  _ 546 

8.  Title  and  body  of  the  innkeepers  act  conform  to  and 
illustrate  the  constitutional  provision  as  to  title  and 
subject  of  acts 546-548 

9.  Cienerality  of  title  of  statute  not  objectionable, 
when 546,  .>47 

10.  Singleness  of  title — ^rule  stated 547 

1 1.  Repealing  statutes — ^rules  as  to  declared  .  - 547.  548 

12.  Repeals  by  implication  not  included  in  constitutional 
provision 54  8 

1 3.  Express  repealing  clause  has  no  force 548 

14.  Innkeepers"  Act  does  not  authorize  imprisonment  for 
debt _. 548 

15.  Innkeepers^  Act  does  not  infringe  right  of  trial  by  jury.  549 

16.  Statutes  requiring  and  regulating  demand  for  jury  trial 
valid 707 

17.  Legislature  has  power  to  define  and  prescribe  what  shall 
constitute  satisfactory  evidence  of  payment  of  poll  tax.  723 

Constitution  of  1870. 

Art.  I.,  is.     Not  violated  by  the  statute  making  the  three- 
quarter  loss  clause  in  policies  of  insurance  void 245,  246 
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CONSTITUTIONAL  LAW— Constitution  of  ISlO—Cmitinued^ 

Art.  I.,  5 J  6,  8,  9.     Not  violated  by  statute  for  protection 
of  innkeepers 1 549 

Art.  I. ,  J  18.     Not  violated  by  innkeepers*  Act 548 

Art.  II.,  J  17.  Not  violated  by  innkeepers'  Act. 546,  549 

Art.  II.,  J  28.     Withdrew  unaccepted  charter  exemptions 
from  taxation 203 

Art.  IV. ,  §  1.  Poll  tax  requirement  construed _ 723 

Art.  VI.,  {  2.  Status  of  Court  of  Chancery  Appeals  defined,  599 

Art.  XI. ,  i  8.  Withdrawal  of  unaccepted  exemption 203 

Art.  XI.,  i  8.  Exemption  attaches  to  increase  of  stock 222 

Constitution  op  1834. 

Art.  I. ,  §  20.     Authority  to  grant  charter  exemptions  from 
taxation _ , _ 221 

Constitution  of  United  States. 

Art.  I.,  i  10.    Charter  exemptions  are  inviolable  contracts.  221 

XIV.  Amendment  does  not  invalidate  statute  making  void 
the  three-quarters  loss  clause  in  policies  of  insurance 245 

CONSTRUCTION. 

See  Deeds;  Statutes;  Taxaticyti. 

CONTRACTS. 

See  BllU  and  Notes:  Bonds. 

1.  Compounding  felony,  what  is  not 53 

•2.  Laws  of  benevolent  societies  are  part  of  its  contracts  with 
members 157 

3.  Charter    contracts    of    exemption    from    taxation    con- 

strued  203-4,  212,  221 

4.  Examples  of  nudumpactmn 275 

5.  For  sawing  logs  construed 374 

6.  Of  bank  directors  to  pay  deposits 407 

7.  Note  usurious  on  its  face  void _ 497 

8.  Building  contracts  containing  arbitration  clause  construed  538 

9.  Of  joint  indorsers  is  joint  and  several 619 

10.  Unregistered,  changing  trust-deed,  is  void  as  to  grantor's 
judgment  creditors 673 


CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 
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CORPORATIONS. 

See  CredUorn  BUI;  Iiwolvent  Debtor;  Municipal  CorpcfratUms; 
TaxatUyn. 

In  General. 

1.  (ras  company  has  power  to  execute  mortgage 136 

2.  Statutes  regulating  admission  of  foreign  corporations 
considered 247 

3.  Insufficient  tender  of  shares  of  stock  in  suit  for  rescis- 
sion  300 

4.  Suit  for  conversion  of  corporate  shares  barred  in  three 
years 396 

5.  Trust-deed  to  secure  notes  of  directors  valid,  when 480 

6.  Whether  deed  of  trust  ordered  at  special  meeting,  in 
absence  of  director  not  notified,  is  valid 480,  481 

7.  Collection  by  insolvent  bank;  rights  of  creditor 579 

8.  Ta^cation  of  corporations.     See  Toaxitioti  oyuI  Exemptions. 

9.  As  to  insolvent  corporations.     See  Ingolvent  CorpomtUm. 

10.  As  to  director's  liability.     See  Directors. 

11.  As  to  bonds  and  bondholders.    See  Bonds  and  Bondholders. 

12.  As  to  stock  and  stockholders.     See  Stock  and  Stockholders. 

13.  As  to  receivers  of.     See  Receivers. 

14.  Charter  not  void  for  failing  to  fix  capital  stock. 232 

Bonds  and  Bondholders. 

1.  (las  company  has  power  to  execute  mortgage  to  secure 
issue  of  bonds 136 

2.  Bonds  pledged,  instead  of  sold,  not  thereby  made  ultra 
vires _ 136 

3.  Bondholders  purchasing  and  holding  for  themselves  and 
others  held  to  have  acted  in  good  faith 137 

4.  Pledge  of  bonds  for  notes  payable  to  directors  valid, 
when 136 

5.  Surplus  and  undivided  profits  of  bank  not  exempt  from 
taxation  as  capital  stock 222,  223 

Directors. 

1.  Rule  stated  as  to  directors*  common  law  liability  ..   136,  137 

2.  Bank  directors  personally  liable  to  depositors,  when 407 

3.  Trust-deed  to  secure  notes  to  directors  valid,  when 480 

4.  Validity  of  trust-deed  ordered  at  special  meeting,  when 
one  director  is  absent  and  not  notified,  considered.  480,  481 
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CORPORATIONS— Directors— -Cmitinued— 

5.  Directors^  liability  for  indebtedness,  created  with  their 
assent,  in  excess  of  capital  stock  paid  in,  declared... 63 5,  636 

6.  What  constitutes  * '  capital  stock  paid  in  "  under  direct- 
ors' liability  clause - 635 

7.  What  constitutes  '' indebtedness'' under  directors'  lia- 
bility clause -- 635 

8.  What  constitutes   '^ assent"  under  directors'   liability 
clause  _ 635 

9.  Directors  must  assent  as  board i.  635 

10.  Minutes  not  sole  evidence  of  board's  action 635 

11.  Directors'  liability  is  a  general  fund  to  be  enforced  by 
creditor's  bill -_ 635 

1 3.  Statutes  creating  personal  liability  of,  strictly  construed ,  636 

13.  Not  liable  to  creditors  for  dividends  declared,  when 636 

14.  How  director's  liability   for    improper  declaration   of 
dividends  determined 636 

Insolvent  Corporation. 

1.  Attachment  of  property  of  foreign  corporation  after  ap- 
plication for  receiver  allowed,  when 172 

2.  Collection  by  insolvent  bank — creditor's  rights.  _ 579 

3.  Mortgage  of,  creating  preferences,  void 634 

4.  Creditor's  bill  lies  to  wind  up,  when 634 

5.  What  constitutes  overt  act  of  insolvency 635,  696 

6.  When  asjsets  become  fixed  trust  fund  for  pro  rata  dis- 
tribution  634,  696 

7.  As  to  receivers  of  insolvent  corporations.     See  Receivers. 

Mortgages  and  Deeds  of  Trust. 

1.  Gas  company  has  inherent  power  to  execute 136 

2.  Have  priority  over  operating  expenses  of  gas  company.  136 

3.  To  secure  directors  valid,  when 480 

4.  Of  insolvent  corporation  creating  preferences,  void 635 

Receiver. 

1.  Of  foreign  corporation   appointed    in    another    State, 
efEect _ _ 172 

2.  Rights  and  duties  as  regards  company's  lea.se 630 

Stock  and  Stockholders. 

1.  Taxing  capital  stock  and  shares  of  stock  is  not  double 
taxation 221 
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CORPORATIONS— Stock  and  Stockholders— row tfii wed— 

3.  Charter  provision  that  exempts  capital  stock,  not  shares 
ofHtock _ 222 

3.  Charter  not  void  for  failing  to  fix  capital  stock. 222 

4.  F]xemption  attaches  to  authorized  increase  of  capital 
stock  made  since  1870 __.  222 

5.  Surplus  and  undivided  profits  not  capital  stock 2:*3,  635 

6.  Rig'hts  of  stockholder  as  appointee  under  company's  in- 
surance policy _ 280 

7.  Insufficient  tender  of  stock  on  rescission 300 

8.  Suit  for  conversion  of  stock  barred  in  three  years 396 

Taxation  and  Exemi»tion. 

1.  Charter  exemptions  subject  to  collateral  attack 203 

2.  Delay  for  twenty-four  years,  and  until  after  1870,  to  ac- 
cept charter  destroys  exemption  contained  there '.n 203 

3.  Cnexcepted  charter  exemptions  were   withdrawn   by 
Constitution  of  1870 203 

4.  Leg'islative  recognition  by  change  of  name  and  situ^  of 
corporation  does  not  restore  forfeited  exemption 203 

5.  Exemption  forfeited  by  change  of  b^nsiness 203 

6.  Grant  or  sale  of  rights,  privileges,  etc.,  does  not  pass 
exemption  from  taxation _ _ 212 

7.  State  not  estopped   by  suing  corporation  to  deny  its 
claim  to  exemption 212 

8.  Power  existed  under  Constitution  of  1834  to  grant  ex- 
emptions   221 

9.  Taxing  capital  stock  and  shares  of  stock  is  not  double 
taxation 22 1 

10.  Charter  exemptions  are  strictly  construed 221 

11.  Charter  provision  that  exempts  capital  stock,  not  shares 

of  stock . 222 

12.  Exemption  attaches  to  increase  of  capital  stock _.  222 

13.  Surplus  and  undivided  profits  are  not  exempt  as  capital 
stock - 222,  223 

14.  Surplus  and  undivided  profits  assessable,  how.. 223 

COSTS. 

See  BondJi;  Fraudulent  Conveyances. 

COUNTY  JAIL. 

Breaking  cage  attached  to,  by  prisoner  in  effort  to  escape,  is 
a  misdemeanor 471 
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COUNTY  TRUSTEE. 

1.  Sufficient  notice  of  motion  against- 1 317 

2.  Motfbn  aguinst  stands  for  trial  at  citation  term 317 

3.  Accounts  of,  may  be  stated  by  Judge  without  a  reference .  317 

4.  Liability  upon  bond  defined  _  _ > _ 317 

COURT  OF  CHANCERY  APPEALS. 

1.  Should  apply  to  concurrent  finding's  of  Master  and  Chan- 
cellor the  rule  as  to  verdicts  at  law _._  290 

2.  Should  not  pass  upon  constitutionality  of  statute  unless 

it  is  absolutely  necessary 383 

3.  The  findings  of,  need  not  be  signed  by  full  Court  when  de- 
cree thereon  is  by  full  bench _ 598 

4.  Finding  of  bona  Jides  in  vendee  under  a  fraudulent  con- 
veyance held  valid _.  598 

5.  Deducing  debtor's  fraudulent  intent  from  other  facts  is  a 
finding  of  fact...' 702 

6.  Construction  of  a  written  contract  is  a  question  of  law 373 

7.  Interest  allowed  upon  affirmance  of  its  decree  from  its  date,  327 

COVEHTURE. 

See  Married  Woman. 

CREDITOR'S  BILL. 

1.  Attorney's  fees  for  filing,  by  whom  paid 514 

2.  Reference  as  to  aJ,torney's  fees  for  filing  bill,  proper,  \'{hen,  514 

3.  When  and  when  not  maintainable  to  wind  up  a  corpora- 
tion  634,  696 

4.  Proper  to  enforce  directors'  liability 635 

CRIMINAL  EVIDENCE. 
See  Evidence. 

CRIMINAL  LAW. 

See  Gaming:  Illegal  Voting;  Jnceat;  Larceny;  Libel;  Ma- 
licious Mischief ;  Murder;  Self-defense. 

1.  Ignorance  or  mistake  of  law  does  not  excuse  crime 474 

2.  All  participants  are  principals  in  misdemeanors 475 

3.  Relations  of  principal  and  agent  and  employer  and  em- 
ploye are  not  perm ! tted  to  excuse  crime _ 474 

48—11  p 
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CRIMINAL  PLEADING  AND  PRACTICE. 
See  Indictment. 

CROI'S. 

See  Aninutl«;  Mortgafjes  nnd  Deeds  of  Tritst. 

DAMAGES. 

See  S€(iligenc€. 

1 .  Sufficient  charge  upon  in  personal  injury  case _. 2 

2.  Rules  as  to  averment  and  proof  of,  in  libel  case 678,  680 

DEATH. 

See  Infant. 

DEBTOR  AND  CREDITOR. 

See  Bittika  and  Baiikhig;   Corporations;  Principal  and 
Agent;  Principal  and  Surety. 

DECLARATION. 

1.  Upon  guaranteed  fire  policy,  form  of 296 

2.  Counts  for  slander  and  malicious  prosecution  are  properly 
joined 393 

3.  Amendment  of,  properly  allowed,  when 678 

4.  Essentials  of  declaration  in  libel  case 678,  680 

DECLARATIONS. 
tSee  Evidence. 

DECREE. 

See  Jitdifjuent. 

1.  Of  affirmance  not  corrected  for  reasons  not  previously 
urged - _ > -.     53 

2.  Foreign  for  divorce,  not  void  on  collateral  attack,  when. .     60 

3.  Confirming  sale  operates  only  to  extent  of  decree  for  sale.  212 

4.  Final,  proper  on  overruling  demurrer,  when 322,  323 

5.  Interest  allowed  upon  affirmance  of  decree  of  Court  of 
Chancery  Appeals  from  its  date 327 

6.  Has  weight  of  verdict  when  Court  tries  as  a  jury 373 

7.  Final,  rendered  without  remand,  when __  373 

8.  Not  justified  by  pleadings,  is  amirii  nmi  jivdlce 383 

9.  l^sed  on  finding  signed  by  a  majority  only  of  Court  of 
Chancery  Appeals  valid. _ 598 

10.  Must  be  final  to  sustain  res  adJiullcaUL 624 

1 1.  Not  final  for  purposes  of  appeal,  when 63? 
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DEED. 

See  Fraudulent  Conveyance;  Mortgages  and  Deeds  of  Trust. 

1.  Delivery  of»  by  husband  to  wife  cannot  be  proved  by  their 
direct  testimony 73 

2.  Delivery  of,  by  husband  and  wife  sufficiently  proved, 
when _ 73 

3.  Registration  of,  though  delayed,  is  effectual  from  its  date, 
when 73 

4.  Upon  unsuccessful  attack  of,  complainant  must  pay  costs.     73 

5.  Creating  an  estate  by  the  entirety 115 

6.  Probate  of,  by  witnesses,  before  a  Notary,  void 350 

7.  Probate  of,  not  essential  to  validity  between  the  parties..  350 

8.  Obtained  by  adulterous  wife  from  husband,  void 364 

9.  Description  in,  held  sufficient  as  color  of  title  .i 467 

DEEDS  OF  TRUST. 

See  Mortgages  and  Deeds  of  Trust. 

DEFAMATION. 

See  Libel  and  Slander. 

DELAY. 

See  Corporations;  Deeds, 

DELIVERY. 

See  Deeds. 

DEMAND. 

See  Jury  Trial. 

DEMURRER. 

1.  Overrules  motion  to  dismiss,  when 322 

2.  Dismissal  of  bill  of  review  on,  allowed,  though  bill  is  filed 

by  leave  of  Court 349 

3.  Whether  language  declared  on  is  libelous  per  se  deter- 
mined upon  _ _ 678 

DEPOSITIONS. 

Exceptions  to,  waived,  unless  called  up  and  disposed  before 
hearing,  when 345 

DEPOSITS. 

See  Baiiks  and  Banking. 
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DESCENT  AND  DISTRIBUTION. 

1.  Adoptive  father's  next  of  kin  do  not  inherit  from  an 
adopted  illegitimate  child 605 

2.  Mother  inherits  from  her  illegitimate  child 605 

3.  Descent  cast  is  color  of  title  within  Act  of  1819 613 

DESCRIPTION. 
See  Deeds, 

DIRECTORS. 

See  Corporations, 

DISABILITY. 

See  Lirnttations^  Statutes  of. 

DISCRETION. 

1 .  Recalling  witness  to  correct  his  evidence,  matter  of. 2 

2.  Granting  leave  to  file  bill  of  review  for  new  matter  lies 

in  Court's  discretion 349 

DISMISSAL. 

See  Chancery  Pleading  and  Practice;   Limitations^   SUtt- 
utes  of. 

DIVIDENDS. 

See  Corporations. 

DIVORCE. 

1.  Foreign  decree  for,  cannot  be  attacked  for  insufficiency 

of  evidence. 60 

2.  Foreign  decree  for,  not  invalid  because  bill  was  not  signed 

or  sworn  to 60 

3.  Foreign  decree  for,  not  invalid  because  of  former  aban- 
doned suit  for  _ _ 60 

4.  Foreign  decree  for,  not  void  for  complainant's  failure  to 
disclose  former  abandoned  suit  for ._ 60 

5.  Foreign  decree  for,  had  upon  publication,  bars  dower 61 

6.  A  mensa  et  Uwro  does  not  bar  wife's  homestead  right 396 

DOWER. 

Barred  by  foreign  decree'  for  divorce  obtained  upon  publica- 
tion      61 
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EASEMENT. 

1.  Abandonment  of,  shown  by  acts  of  dominant  owner 108 

2.  Estoppel  to  claim,  in  a  street 108 

EJECTMENT. 

See  Adverse  Possession;  Boundary;  LimUatlons,  Statutes  of. 

ELECTION. 
Between  causes  of  action  not  enforceable,  when 393 

ELECTIONS. 

Voting"  in,  without  giving  to  the  judges  of  election  the  re- 
quired statutory  proof  of  payment  of  poll  tax  is  a  misde- 
meanor, and  renders  ballot  void 723 

EMPLOYER  AND  EMPLOYE. 
Relation  of,  not  recognized  to  excuse  crime 474 

ESTATES. 

See  Husband  and  Wife, 

ESTOPPEL. 

See  Res  Adjudicata. 

1.  Of  partners,  by  their  laches,  to  dispute  a  copartner's 
appropriation  of  firm  assets  to  his  individual  debt 97 

2.  Of  party  to  claim  an  easement 108 

3.  State  not  estopped  to  deny  charter  exemption  by  suing 
corporation  as  such _ _ 212 

4.  Granting   leave  to  file  bill  of    review  does  not  estop 
Court  to  dismiss  it  on  demurrer 349 

5.  Wife  not  estopped  to  claim  homestead  by  husband's 
fraudulent  deed  to  her 396 

EVIDENCE. 

1.  Witness  may  be  recalled  to  correct  his  evidence 2 

2.  Assignment  of  error  upon  insufficiency  of,  bad 2 

3.  Foreign  decree  not  invalidated  by  absence  of,  in  record..     60 

4.  Husband  and  wife  incompetent  to  prove  agreement  be- 
tween themselves 72 

5.  Of  husband  and  wife  not  sufficient  to  prove  resulting  trust 

in  her  favor _ 72 

^^  » 

6.  Facts  that  do  not  prove  a  resulting  trust 72 
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E  VI DENXE— CoTif  tntwjtl— 

7.  Sufficiency  of,  to  prove  delivery  of  deed  by  husband  to  wife,     73 

8.  Wife  competent  to  prove  possession  of  deed  from  husband 

to  show  delivery _ 73 

9.  Declarations  of  husband  and  wife  as  to  latter *s  possession 

of  deed  competent,  when ,_ ._     73 

10.  Corroboration  of  accomplice  essential _ 152 

11.  *' Johnson**  and  **  Johnston '' are  Ideffi  «o«n?i« 189 

1 2.  Sufficient  to  sustain  conviction  for  larceny _ 189 

13.  Upon  rejection  of  witness*  answer,  the  record  must  show 
what  it  would  have  been,  and  that  it  was  competent  and 
material 190,  271,  311 

14.  Declarations  of  party  in  possession  are  part  of  res  gestce. .  262 

15.  Insufficient  to  support  verdict,  when _.  271 

16.  Sufficient  to  support  verdict  for  killing  stock  by  railroad 
train,  when _ 311 

1 7.  Exceptions  to  depositions  waived,  when 345 

18.  Must  be  set  out  specifically  in  bill  of  review  for  new  mat- 
ter  349 

19.  General  exceptions  to  copy  of  record,  bad -.  357 

20.  Jury's  use  of  diag^ms  not  put  in  evidence,  error 388 

2 1.  Cannot  aid  insufficient  return  of  execution 424,  425 

22.  Supports  verdict  for  murder  in  second  degree 448 

23.  Legislature  may  prescribe  rules  of - 549 

24.  Proof  of  final  judgment  essential  to  show  res  adJudicaUi .  634 

25.  Of  payment  of  poll  tax,  how  shown 723 

26.  Legislature  has  power  to  define  ** satisfactory  evidence*' 

of  payment  of  poll  tax 723 

BuBDRN  OF  Proof. 

1.  Upon  plaintiff  to  disprove  contributory  negligence 18 

2.  Upon  party  attacking  tax  title  to  prove  its  invalidity  ..  480 

3.  Upon  party  asserting  disability  to  prove  it _ 592 

4.  Dismissal  of  part  of  suit  to  change  burden  of  proof  not 
allowed,  when _ 480 

EXCEPTIONS. 

See  Evidence;  Depositions. 

EXECUTION. 

1.  Awarded  by  Supreme  Court  upon  judgment  reviving  a 
*  judgment  upon  scL  fa,  without  remanding ., 357 
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EXECUTION— Co7itinuC(Z— 

2.  Officer's  mistake  or  ignorance  of  law  will  not  excuse  non- 
return of 424 

3.  Sufficiency  of  return  of,  determined  from  its  face 424 

4.  Essentials  of  a  sufficient  return 424 

5.  Examples  of  insufficient  returns.! 425 

6.  That  debtor  claimed  defenses  no  excuse  for  nonreturn  or 
insufficient  return 425 

EXEMPTIONS. 

See  Municipal  CorporatUms;  Taxattfyti. 

FEES. 

See  Attorneys;  Qamishment 

FELONY. 

See  Bills  and  Notes. 

FENCES. 

1.  Liability  of  railroads  for  stock  killed  on  unfenced  track 

by  trains -  311 

2.  Keeping  lawful,  not  a  condition  to  recovery  of  damages 
inflicted  by  mischievous  stock.. 339 

FICTION. 

See  Amendment. 

FINDINGS. 

See  Court  of  Cliancery  Appeals. 

FIRE  INSURANCE. 

See  Insurance,  Fire. 

FORECLOSURE. 

See  Mortgages  and  Deeds  of  TruM. 

FORFEITURE. 

See  Insurance. 

FORMER  SUIT  PENDING. 
See  Abatement^  Plea  in. 
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FRAUD. 

1.  Forcrign  decree  for  diroree  Dot  frmodiileiit.  when ^O 

2.  Fraadalent  ecmeealment  of  emofie  of  action,  its  Hfeet 39C 

Z.  Fraud  in  transfer  of  chn«e«  in  aetioD  inferred,  when.  4^4.  4X» 

FBALDLLEXT  COXVBYAXCE. 

1.  Party  attacking  OBAQOcessfnllj  mnbt  paj  costs 73 

^.  Of  hUfck  of  irood*.  when  and  when  not  fraodnlent . . .  331.  434 

3.  Void  aa  to  ftUx-k  of  goods,  aLso  Toid  as  to  realty  included  .331 

4.  Obtained  bj  adolterons  wife  from  hnsband  is 364 

5.  Of  hn^band  to  wife  does  not  defeat  her  homestead,  when.  396 

0.  Three  jean»  ban»  frandulent  conversion  of  shares  of  stock.  396 

7.  Sarettes  barred,  though  canse  of  action  was  oon<xaled  fraok 
them,  when 397 

**.  Transfer  of  chof»es  in  action  Toid,  when 434.  435 

9.  Tm^t-dised  of  corporations  to  secure  its  directors    not 
frandulent,  when 480 

10.  Finding  of  vendee's  good  faith  sustained 599 

11.  Mortgages  by  insolvent  corporations.     See  OirpoTolions. 

GAMING. 

1.  Rnnninga ''six  wheel '"is -  474 

2.  License  drK*»  not  protect  running  of  *'six  wheel'* 474 

3.  Employe  guilty  who  operates  •*six  wheel*"  for  another  __  474 

4.  Ignorance,  mistake  of  law,  and  good  faith  do  not  protect 
violatr>rs  of  law _ _. 474 

T).  All  are  principals  in  gaming 475 

(;arnisiiment. 

Of  fees  or  wages  of  officers  and  employes  of  municipal  corpo- 
rations, when  and  when  not  allowed 492 

GAS  COMPANY. 

1.  Has  power  to  mortgage  its  property 136 

2.  Mortgagee  of,  has  priority  over  operating  expenses 136 

GENERAL  CREDITORS'  BILL. 


• 


See  CrcdtU/rs'  Bill. 
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GENERAL  ISSUE. 

1.  AdmiBsible  to  prove  under,  that  insured  burned  his  own 
property,  to  defeat  recovery  on  policy -  296 

2.  Nonobservance  of  iron  safe  clause  admissible  under.' 296 

3.  Overrules  plea  of  former  suit  pending 624 

GROWINQ  CROPS. 

See  Lease.  ' 

HIRING. 

See  Aatioiis. 

HOMESTEAD. 

1.  Wife's  not  cut  off  by  a  divorce  a  mensa  et  tfwro 396 

2.  Wife's  not  defeated  by  husband's  fraudulent  conveyance 

to  her 396 

HOMICIDE. 

See  Murder;  Self-defense. 

HOTEL  KEEPERS. 

Statute  for  protection  of,  constitutional  and  valid .  _ 546-549 

HUSBAND  AND  WIFE. 

See  Married  Womaji;  Separate  Estate. 

1.  Incompetent  to  prove  any  transaction  between  them- 
selves, examples 72 

2.  Their  uncorroborated  evidence  insufficient  to  establish 

a  resulting  trust  in  favor  of  wife _ _.     72 

3.  Wife  competent  to  prove  possession  of  deed  from  hus- 
band to  raise  inference  of  its  delivery 73 

4.  Sufficient  proof  of  delivery  of  deed  by  husband  to  wife.     73 

5.  Statements  of,  as  to  wife's  possession  of  deed  competent.     73 

6.  Estate  by  entireties  exists,  when 115 

7.  Rights  of  purchaser  of  estate  by  the  entireties  for  hus- 
band's debt 115 

8.  Husband's  deed  to  adulterous  wife  void,  when..._ 364 

9.  Husband's  life  insurance  goes  to  widow  and  children..  505 

IDEM  SONANS. 
See  Name. 
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IGNORANCE. 
Of  law  excuses  no  one 424,  474 

ILLEGAL  CONTRACTS. 

See  CoiiiractH. 

ILLEGAL  VOTING. 

Misdemeanor  to  vote  without  giving  to  judges  of  Election 
the  evidence  required  by  statute  of  payment  of  poll  tax 
for  preceding  year 723 

ILLEGITIMATES. 

See  Adoption;  Parent  and  Child. 

IMMATERIAL  ERROR. 
See  Supreme  Court. 

IMPRISONMENT  FOR   DEBT. 
See  Constitutional  Law. 

INCEST. 

1.  Carnal  knowledge  of  daughter  of  half  sister  is 152 

2.  The  uncorroborated  evidence  of  the  woman,  if  an  accom- 
plice, will  not  suffice  ^or  conviction 152 

3.  When  the  woman  is  treated  as  an  accomplice 152 

INDICTMENT. 

1.  Sufficient  for  larceny,  when 189 

2.  Sufficient  for  illegal  voting,  when 723 

INDORSEMENT. 

See  Bills  and  Notes. 

INFANT. 

1.  Contributory  negligence  by  infant  s  custodian  must  be 
disproved,  when 18 

2.  What  constitutes  negligence  in  custodian  of  infant 18 

3.  Negligence  not  imputable  to  a  three-year-old  infant 18 

4.  Parents'  negligence  will  not  defeat  infant's  suit 19 

5.  Employment  of,  in  mine  contrary  to  statute,  constitutes 
negligence  per  se,  but  not  gross  negligence 458 

6.  When  and    when    not    affected    by   contributory   negli- 
gence  _ 18,  19,  458 

7.  Parent  cannot  sue  for  wrongful  killing  of,  without  ad- 
ministration   _ - 521 
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INHERITANCE. 

See  Descent  and  Distribution, 

INNKEEPER. 

Act  for  protection  of,  is  constitutional  and  valid 546-549 

INNOCENT  PURCHASER. 
See  Judicial  Sale. 

INSOLVENT  DEBTOR. 

1.  Preferences  or  priorities  cannot  be  acquired  by  or  g^ven 

to  creditors  of  a  corporation,  when 579,  634,  696 

2.  When  a  corporation  is,  and  when  it  is  not,  insolvent  in  a 
legal  sense _ 634,  696 

3.  What  constitutes,  and  what  does  not  constitute,  an  overt 
act  of  insolvency  by  a  corporation 634,  696 

INSURANCE,  FIRE. 

1.  Insured's  default  in  payment  of  premium  forfeits  policy  .     38 

2.  Insurer's  acts  that  do  not  constitute  waiver  of  default  in 
payment  of  premium 38 

3.  Condition  in  policy  against  waiver,  except  by  a  particular 
officer,  may  be  itself  waived  by  parol 38 

4.  Knowledge  of  general  manager  not  imputable  to  com- 
pany, when _ 53 

5.  Changing  business  of  corporation  from  insurance  to  bank- 
ing forfeits  charter  exemption  from  taxation 203,  204 

6.  Statute  declaring  three-quarter  loss  clause  void  is  not 
retrospective 245 

7.  Statute  making  three-quarter  loss  clause  void  is  <jonstitu- 
tional 245,  246 

8.  Accepting   policy   containing  void    stipulation  does  not 
make  the  void  clause  binding  on  policy  holder 246 

9.  Action  maintainable  by  the  appointee  named  in  policy  in 
his  own  name,  when _ _ 280 

10.  An  appointee  is  not  required  to  have  an  insurable  inter- 
est in  the  property  insured 280 

11.  An  appointee  is  but  an  assignee  of  the  policy 280 

12.  Clause  as  to  appointee's  interest  construed 280 

13.  Form  of  declaration  in  suit  upon  guaranteed  policy 296 

14.  Defense  that  insured  burned  property  admissible  under 
the  general  issue 296 

15.  Nonobservance  of  iron  safe  clause  may  be  shown  under 
general  issue _ 296 
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INSURANCE,  LIFE. 

See  Benevolent  Societies. 

1.  Deceased's  life  insurance  g'oes  to  his  widow  and  children, 
even  if  policy  was  taken  out  before  marriage >   505 

2.  Policy  payable  to  **the  legal  representatives  of  the  as- 
sured '"  goes  to  his  widow  and  children  to  the  exclusion  of 

his  creditors 505 

3.  Administrator  may  collect  policy,  but  its  proceeds  go  to 
widow  and  children ^ 505 

INTENT. 

See  Court  of  Chancery  ApjienU. 

INTEREST. 

Allowed  from  date  of  decree  of  Court  of  Chancery  Appeals  • 
upon  its  affirmance  by  Supreme  Court 327 

JAIL. 

See  County  Jail. 

JOINT  LIABILITY. 

See  Bills  and  Notes. 

JUDGE. 

1.  May  allow  recall  of  witness  to  correct  his  evidence 2 

2.  May  state  account  without  reference  to  clerk 317 

3.  Not  required  to  give  reasons  for  his  decision 349 

4.  Must  approve  or  disapprove  verdict,  or  it  is  error _  388 

.').  May  direct  separate  trials,  but  not  election,  of  several 
causes  of  action  joined  in  one  suit - 393 

JUDGMENT. 

See  Decree. 

1.  Effect  and  validity  of  foreign,  for  divorce 60,  61 

2.  When  in  question  entire  record  may  be  looked  to 221 

3.  In  suit  for  taxes  not  res  adJivdUxita  for  another  year 222 

4.  When  bar  of  ten  years  attaches;  computation  of  time 322 

5.  Revivor  of,  by  «ei.  fa.  barred  by  ten  years  statute 357 

6.  Judgment  rendered  without  remanding  upon  revivor  by 
scL  fa 357 

7.  Proper  judgment  upon  revivor  by  sd  fa 357 


/ 


INDEX.  765 


JUDGMENT— Conti/nied— 

8.  Nisi  essential  in  recovery  by  scL  fa.  of  penalty  against  de- 
faulting witness *,_ 361 

9.  When  and  when  not  subject  to  garnishment 492 

10.  Married  woman  not  subject  to,  on  her  note,  when 568 

11.  Must  be  final  to  sustain  res  acljudicata 624 

JUDGMENT  CREDITOR. 

See  Mortgages  aiid  Deeds  of  Trust. 

JUDICIAL  SALES. 

1.  Purchaser  at,  protected  as  an  innocent  purchaser  against 
matters  aliunde  record,  when 87 

2.  Purchaser  at,  of  estate  by  the  entireties  for  husband's 
debt,  what  he  gets > 115 

3.  Purchaser  at.  of  charter  rights  and  privileges  of  an  in- 
solvent corporation  does  not  take  its  charter  exemption 
from  taxation _ 212 

4.  Decree  of  confirmation  restricted  to  scope  of  decree  of 
sale _ 212 

5.  Not  set  aside  on  bill  of  review,  when 349 

6.  Purchaser  at,  of  lease  not  liable  for  subsequent  install- 
ments of  rental 636 

JURY  TRIAL. 

1.  Verdict  of,  set  aside  as  excessive 2 

2.  Examination  of  juror  as  to  qualifications  must  be  made  on 
his  oath  if  demanded 200 

3.  In  Chancery  Court,  verdict  has  same  weight  as  at  law.  _  373,  455 

4.  Submission  of  formal  issues  not  required  in  Chancery 
Court,  when _ _ 373 

5.  Use  of  diagrams  by,  not  put  in  evidence,  error.  _ 388 

6.  Jurors  are  not  judges  of  the  applicability  of  the  law 413 

7.  Not  violated  by  innkeepers' Act 549 

8.  Statutes  requiring  and  regulating  demand  for,  are  consti- 
tutional   707 

9.  Ineffectual  demand  for _ _.  707 

JUSTICE  OF  THE  PEACE. 

Appeals  from,  stand  for  trial  at  first  term 357 
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JCRISBICTION. 

Not  conferred  by  appeal  prayed  but  not  g'ranted 391 

KNIGHTS  OF  PYTHIAS. 

See  Benevf)lent  Societies. 

LAND  LAW. 

See  Adverse  Possession;  Boundiiry;   LimUatUmSi  Statutes 
of;  Partition. 

LANDLORD  AND  TENANT. 
i^ee  Leftse. 

LARCENY. 

1 .  Secretly  taking  and  pledging  another's  property  is  larceny,  1 89 

2.  Averment  that  ''Johnston's''  property  was  stolen,  is  sus- 
tained by  proof  of   '-Johnson" -  189 

3.  Taking  from  locked  drawer  in  bank  safe  is  sufficient 189 

4.  Cashier  taking  special  deposit  is  guilty  of  larceny 189 

5.  Indictment  in  common  law  form  sufficient,  under  J  5444 
(M.  &  V.)  Code 189 

6.  Paying  for  stolen  property  no  defense 190 

LAWS. 

See  BetwDoletU  Societies. 
Ignorance  of,  does  not  excuse 424,  474 

LEASE. 

1.  Purchaser  of,  at  judicial  sale,  not  liable  for  subsequent 
rental  installments,  when 636 

2.  Rents  accruing  on,  have  no  priority  over  other  debts  of 

an  insolvent  corporation 636 

3.  Not  adopted  by  receiver  of  insolvent  corporation,  when.  636 

LEGAL  REPRESENTATIVES. 
See  Tnsuranae,  Life. 

LEGISLATURE. 

See  Benemdent  Societies :  Constttutional  Law, 
1.   Legislative  power  cannot  be  delegated 157 
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LEGISLATURE— ContinuctZ— 

2.  Legislative  recognition  of  the  existence  of  a  corporation 
does  not  revive  its  forfeited  charter  exemption  from 
taxation _ 203 

3.  May  prescribe  rules  of  evidence,  example 549 

4.  Has  power  to  prescribe  the  evidence  to  be  adduced  of 
payment  of  poll  tax 723 

LEVY. 

See  EocecutUm. 

LIBEL  AND   SLANDER. 

1.  Joinder  of  counts  for  slander  and  malicious  prosecution 
proper 393 

2.  Amendment  of  declaration  in  libel  case  properly  allowed, 
when  __ 678 

3.  Words  are  libelous  per  «c  when 678 

4.  Whether  words  are  libelous  per  se  is  a  question  of  law, 
that  may  be  determined  on  demurrer 678 

5.  When  words  are  not   libelous  per  8c 678 

6.  Declaration  held  bad  on  demurrer 678 

7.  Publication  by  collection  agency  held  not  libelous  per  «e,  678 

8.  Insufficient  averment  of  special  damages 679 

9.  Rules  as  to  averment  and  proof  of  special  damages 679 

10.  Publication,  sufficient  in  criminal,  but  insufficient  in 
civil  case 679,  680 

IJ.  What  is  not  a  publication .-679,  680 

LICENSE. 

See  Oaming. 

LIEN. 

See  MecJuinlOf-  Lieii;  Vendor  and  Vendee. 

LIFE  INSURANCE. 

See  Inanrancc,  Life. 

LIMITATIONS,  STATUTES  OF. 
See  Adverne  Pos8ef*»lon. 

1.  In  computing  time,  first  day  excluded  and  last  day  in- 
cluded, example _.   322 

2.  Suit  in  equity  commenced  by  filing  bill  so  as  to  arrest 
statutes  of 322 
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LIMITATIONS,  STATUTES  OF— Con«rtM€d— 

3.  Ten  years  bars  revivor  of  judgment  by  act.  fa. 357 

4.  Three  years  bars  suit  for  conversion  of  corporate  stocks. .  396 

5.  Ueg'ins  to  run  from  date  of  deed  against  surety  of  the 
fraudulent  grantor _ 396 

6.  Fraudulent  concealment  does  not  arrest  running  of,  when .  397 

7.  Sureties  are  creditors  within  statute  of  limitations,  when.  397 

8.  Possession  of  part  operates  as  possession  of  whole  tract, 
when _ 467 


9.  Description  sufficient  to  constitute  a  deed  a  good  color  of 
title : 467 

10.  Seven  years*  adverse  possession  of  land  that  bars,  its  na- 
ture and  qualities  defined _.  526 

11.  What  is  not  sufficient  possession  of  land  under  Act  of  1819.  526 

12.  Disability  to  obviate  bar,  how  pleaded _ 592 

13.  Burden  to  prove  disability  upon  party  asserting  it 592 

14.  When  new  suit,  brought  within  one  year  after  dismissal 
of  another  suit,  prevents  bar,  and  when  it  does  not  pre- 
vent bar. 612 

15.  Amendment  does  not  relate  so  as  to  prevent  bar,  when._.  612 

16.  Descent  cast  is  assurance  of  title 613 

17.  Connecting  possessions  of  ancestor  and  heir , 613 

LIVE  STOCK. 

See  Animals. 

MALICIOUS  MISCHIEF. 

Prisoner  breaking  cage  attached  to  county  jail,  in  effort  to 
escape,  is  a  misdemeanor 471 

MALICIOUS  PROSECUTION. 

1.  Joinder  of,  with  slander  proper _ 393 

2.  Conspiracy  not  essential  to  render  creditor  and  Sheriff 
jointly  liable  in _ 124 

MARRIAGE  AND  DIVORCE. 

See  Divorce;  Husband  and  Wife;  Married  Wmnan. 

MARRIED  WOMAN. 

1 .  Power  to  charge  her  separate  estate  exists,  when 8 

2.  Example  of  an  implied  restraint  upon  her  power  to  charg^e 
her  separate  estate 8 
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MARRIED  WOMAN— Conttn Med— 

3.  Requisites  of  bill  seeking  to  charge  her  separate  estate..       8 

4.  Her  liability  upon  her  notes  and  contract  for  purchase  of 
land  defined _ 87 

5.  What  contract  essential  to  bind  her  separate  estate 568 

6.  Vendor *s  lien  enforced  against  land  purchased  by  her 568 

7.  Not  liable,  if  she  plead  coverture,  for  judgment  upon  her 
note  given  for  price  of  land 568 

8.  Example  of  separate  estate  created  by  implication 569 

9.  May  convert  her  separate  estate  into  general  estate 569 

10.  Her  note  for  land,  providing  for  payment  of  attorney's 
fees,  not  enforceable  as  to  the  fees — 569 

MASTER  AND  SERVANT. 

See  Oaming;  Negliijence, 

Employment  of  infant  in  coal  mine  in  violation  of  statute 
constitutes  siich  negligence  as  renders  the  employer  liable 
for  injuries  sustained  by  infant  while  thus  engaged 458 

MECHANICS'  LIEN. 

1.  Inferior  to  older  vendor's  express  lien 444 

3.  Party  subrogated  to  old^  vendor's  express  lien  entitled  to 
priority  over - 444 

MILLDAM. 

See  NaviunbJe  Streams, 

MINES  AND   MINING. 

See  Master  and  Servant 

MISDEMEANOR. 

See  Oaming;  Illegal  Voting;  Malieimis  Mischief. 

All  participants  are  principals 474 

MISNOMER. 

See  Name. 

MISTAKE. 

Of  law  will  not  excuse - 424,  474 

49—11  p 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Gas  company  has  power  to  execute 130 

2.  Of  gas  company  has  priority  over  operating  expenses 136 

3.  Of  stock  of  goods,  when  and  when  not  fraudulent 331,  434 

4.  Fraudulent  as  to  goods,  void  as  to  realty 331 

5.  Distinguished  from  pledge -_: 3ttl» 

5.  Of  grain  rents  before  severance  of  crop,  must  be  reg- 
istered   389 

7.  By  corporation  to  secure  its  directors,  valid,  when 480 

8.  Mortgagee  out  of  possession  may  purchase  at  tax  sale 480 

9.  Of  Cfrporations  held  fraudulent  and  void 634 

10.  Of  corporation,  authority  to  make  discussed 480,  481 

11.  Appeal  does  not  lie  from  decree  to  foreclose,  when 632 

13.  Substitution  of  property  void  as  against  grantor's  judg- 
ment creditors - --  673 

MUNICIPAL  CORPORATIONS. 

1.  Are  exempt  from  garnishment,  without  their  consent,  for 
fees  and  wages  of  officers  and  employes 492 

2.  The  officers  and  employes  may  invoke  this  exemption  for 
their  o^n  protection,  when » 492 

3.  After  officer  has  been  discharged,  and  has  recovered  judg- 
ment for  his  salary,  garnishment  will  lie  if  the  corpora- 
tion does  not  object 492 

MURDER. 

1.  Facts  that  support  verdict  for  murder  in  second  degree 448 

2.  Self-defense  cannot  be  invoked  by  one  in  fault,  when 448 

3.  Self-defense  can  be  invoked  by  one  in  fault,  when 711,-  712 

4.  What  constitutes  ** aggression,"  or  being  **in  fault,'' or 
"provoking  difficulty,''  within  the  meaning  of  the  law  of 
self-defense v_-.711,  712 

NAME. 

*  Mohnston  '*  and  *  *  J  ohuson  "  are  idetn  sonaiis 189 

NAVIGABLE  STREAMS. 

Floating  logs  over  milldam 383 

NEGLIGENCE. 

1.  Charge  of  Court  sufficiently  defines  and  explains,  when.       1 

2.  Of  common  carrier  injuring  persons  visiting  stations 
and  landings 2 
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NEG  LIG  E  NCE— Cwif  tTiuedr— 

% 

■   3.  Absence  of  contributory  negligence^  must  be  shown  by 

plaintiff,  when 18 

4.  Manner  of  charging  upon,  approved 18 

5.  Wh  at  constitutes,  in  custodian  of  child 18 

6.  Defective  charge  as  to,  innocuous,  when 18 

7.  Not  imputable  to  a  three-year-old  child _  18 

8.  Of  parent  or  custodian  of  child  defeats  suit  for  its  injury 
brought  for  the  parents'  benefit 19 

9.  Parent's,  does  not  defeat  child's  action  for  injury 19 

10.  Negligent  commingling  of  goods,  rule  stated  ._ 263 

11.  Railroad's  liability  for  killing  stock  on  unfenced  track. .  311 

12.  Must  be  negatived  in  bill  of  review  for  new  matter 349 

13.  Contributory,  of  dogs  and  their  owner  defeats  suit  for 
their  injury  by  railroad 413 

14.  Common   law  rules  of,   applicable  to  railroad   switch 
yards 419 

15.  Of  officer,  as  to  return  of  execution 424,  425 

16.  Inferred  from  unlawful  employment  of  infant  in  coal 
mines 458 

17.  Gross  negligence  not  inferred  from  such  employment..  458 

18.  Infant's  contributory  negligence  available  in  defense  of 
his  suit,  when 458 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TRIAL. 
Granted,  When. 

1.  For  excessive  verdict  in  personal  injury  case 2 

2.  For  refusal  to  permit  examination  on  oath  as  to  juror's 
qualifications 200 

3.  For  want  of  evidence  to  support  verdict 3,  271 

4.  For  Court's  failure  to  approve  or  disapprove  verdict 388 

5.  For  improper  use  of  diagrams  by  jury 388 

Not  Granted,  When. 

1.  For  alleged  errors  in  Court's  charge _ 1,  2,  39,  189 

2.  For  discretionary  action 3 

3.  For  rulings  on  evidence 190,  271,  311,  357 

4.  Upon  the  facts 189,  311 
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NEXT  OF  KIN. 

See  Ademption;  Insurance^  Life. 

NONRESIDENT. 

See  AUachiMnt;  Divorce. 

NONSUIT. 

See  Actions;  LirnUatUy^is,  Statutes  of. 

NOTARY  PUBLIC. 
Not  authorized  to  take  probate  of  deed  by  witnesses 350 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

1. '  Of  motion  against  County  Trustee  and  sureties,  sufficient, 
when ._ 1 _ 317 

2.  To  one  only  of  two  joint  indorsers  binds  him 619 

NUDUM   PACTUM. 

See  Bonds;  Contracts. 

OATH. 

See  Divorce;  Jury  Trial. 

OFFICIAL  BONDS. 

See  Bonds;  County  Trustee. 

OPINION  OF  COURT. 

1.  When  in  question,  entire  record  may  be  looked  to...  221,  222 

2.  Of  Court  of  Chancery  Appeals  not  required  to  be  signed 

by  full  Court 598 

3.  Need  not  state  grounds  of  decision,  when 349 

PARENT  AND  CHILD. 

See  Adoption;  Infant. 

1.  Parent's  negligence  defeats  suit  brought  for  his  child's 
death  for  his  own  sole  benefit - , 19 

2.  Effectandvalidity  of  decree  of  adoption  of  an  illegitimate.  605 

3.  The  mother,  not  the  adoptive  father's  next  of  kin,  inherits 
land  descended  to  the  adopted  child  from  the  father 605 

4.  Successive  possessions  of,  can  be  connected  to  make  out 
bar  of  statuteof  limitations 613 
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PAROL  AGREEMENT. 

See  InnuTwixjce^  Mre;  MortgcvgeB  and  Deeds  of  Ti^ust 

PARTITION. 
Sale  for,  ordered,  when 290 

PARTNERSHIP. 

1.  Partner's  authority  to  apply  firm  dues  to  payment  of  his 
own  debt  exists,  when - 97 

2.  Partner's  interest  in  assets  of  dissolved  firm  is  not  an  ali- 
quot part  of  each  claim 97 

3.  Assignee  of  firm  demand,  stands  in  shoes  of  the  assignor.     98 

PAYMENT.  4 

1.  Of  one's  debt  not  a  consideration  for  another's  promise  _.  275 

2.  Place  of ,  governs  as  to  usury - 585 

3.  Of  poll  tax,  proof  of,  required  of  voter 723 

PENALTY. 

See  Wit/iiess, 

PLEADING  AND  PRACTICE. 

See  Abatement^  Plea  in;  Amendment;  Answer;  Appeal; 
Court  of  Chancery  Appeals;  Chancery  Pleading  and 
Practice;  DeclaratUyii;  Demurrer;  General  Issue;  Judges; 
Res  Adjudlcata;  Revivor;  Supreme  Court;  Witness, 

PLEDGE. 

1.  Distinguished  from  mortgage 369 

2.  Of  its  bonds  by  corporation  not  ultra  vires  -.. 136 

3.  Taking  and  pledging  another's  property  is  larceny 189 

POLL  TAX. 
Proof  of  payment  of,  a  condition  precedent  to  voting 723 

POSSESSION. 

See  Adverse  Possession;  Limitations,  Statutes  of, 

1.  Of  a  special  deposit  locked  in  drawer  of  bank  safe 189 

2.  Declarations  of  possession  part  of  res  gestae 262 

« 

POWERS. 

See  Benevolent  Societies;  Legislature, 
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PRESUMPTION. 

1.  Prevails  that  jury  s  verdict  is  correct,  in  absence  of  bill 

of  exceptions 455 

2.  Does  not  obtain  that  usury  laws  of  other  States  are  same 

as  our  own _ _ 585 

PRINCIPAL  AND  AGENT. 

1.  Agent's  knowledge  not  imputable  to*  principal,  when 53 

2.  Agent's  creditors  cannot  subject  his  goods  wrongfully 
commingled  with  the  principal's,  when _.  262 

3 .  Relation  of,  not  recognized  to  excuse  crime 474 

PRINCIPAL  AND  SURETY. 

1.  Lability  of,  on  County  Trustee's  bond _.  317 

2.  Sureties  are  creditors  of  a  defaulting  principal,  when 397 

PRIORITY. 

1.  Of  mortgage  over  operating  expenses  of  gas  company 136 

2.  Of  attachment  over  foreign  insolvent  proceedings 173 

3.  Of  vendor's  over  mechanics' lien _ 444 

4.  Not  allowed  creditors  of  corporations,  when .579,  634 

PRISONER. 

See  Ccninty  Jail. 

PROBATE. 

See  Deeds. 

PROCESS. 

See  Notice. 
Issuance  of,  not  commencement  of  suit  in  equity 322 

PUBLIC  ADMINISTRATOR. 
See  AdminUttrator. 

PUBLIC  SCHOOLS. 

1.  Teacher  of,  removable  only  for  statutory  causes  and  after 
due  trial 532 

2.  Powers  of  directors  to  close  schools  defined 532 

PUBLICATION. 

See  Dti'orce;  Libel. 
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PURCHASER. 

See  JudlcUU  S(ile;  Lease, 

QUANTUM  MERUIT. 
See  ActUni. 

QUESTIONS  OF  FACT. 

See  Court  of  Chancery  Appeals. 

QUESTIONS  OF  LAW. 

See  Court  of  Chanceiy  Appeals;  lAbel. 

RAILROADS. 

See  Common  Carriers. 

» 

1.  Liability  for  killing  stock  by  collision  in  open  country  on 
unfenced  track,  absolute. 311 

2.  Evidence  that  supports  verdict  for  killing  stock  on  un- 
fenced track _ - 311 

3.  Statutory  precautions  apply  to  prevent  collision  with  dogs.  413 

4.  Dogs  running  on  track  are  trespassers 413 

5.  Not  liable  for  killing  dogs  by  collision,  when 413 

6.  Statutory  precautions  to  prevent  accidents  not  applicable 

to  switch  yard 419 

7.  Splitting  causes  of  action  for  injury  to  person  and  to 
property  discussed __  624 

RECEIVER. 

1.  Foreign,  cannot  sue  in  Courts  of  this  State,  when 172 

^.  Attachment  of  corporation's  property  after  appointment 
of,  in  another  State  sustained 172,  173 

3.  Of  insolvent  corporation  does  not  adopt  lease,  when 636 

4.  Of  insolvent  corporation  not  liable  for  vents  as  operating 
expenses,  when 636,  637 

REDEMPTION  OF  LAND. 

Foreclosure  sale  in  bar  of,  though  not  authorized  by  deed, 
not  set  aside  by  bill  of  review,  when ^ 349 


REFERENCE. 

See  Judge. 
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REGISTRATION. 

1.  Though  delayed,  good  from  its  date 73 

2.  Probate  for,  before  Notary  by  witnesses  void 350 

3.  Required  of  assignment  of  grain  rents  in  unsevered  crop.  369 

4.  Of  agreement  to  substitute  property  in  mortgage 673 

RELIEF. 
Alternative  prayer  for,  proper  in  rescission  case,  when 300 

RENTS  AND  PROFITS. 

1.  Assignment  of  grain  rent  in  unsevered  crop  must  be  reg- 
istered    369 

2.  Purchaser  of  lease  at  judicial  sale  not  liable  for  rents, 
when _ 636 

3.  Not  payable  by  receiver  of  insolvent  corporation  as  a 
prior  charge,  when _ _  636 

4.  Are  not  payable  as  operating  expenses  out  of  assets  of 
insolvent  corporation 636 

REPEAL. 

See  SUttutes. 

RES  ADJUDICATA. 

1.  Decree  dismissing  divorce  bill  before  hearing  is  not _     60 

2.  Judgment  in  suit  for  taxes  is  not,  as  to  other  years 222 

3.  To  sustain,  there  must  be  averment  and  proof  of  final 
judgment 624 

RESCISSION. 

1.  Of  exchange  of  lands  for  shares  of  stock  not  allowed  with- 
out tender  of  same  shares  or  full  explanation  of  failure  to 

do  so 300 

2.  Insufficient    explanation  of  failure   to  tender    identical 
shares  of  stock  -_• 300 

3.  Alternative  prayer  for  damages  allowable 300 

RES  GEST.iC. 

See  Evidence, 

RESULTING  TRUST. 

1.  Uncorroborated  evidence  of  husband  and  wife  will  not 
support,  when 72 

2.  Facts  held  insufficient  to  raise 72 
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RETROSPECTIVE  LAW. 
See  Insxurance,  Fire, 

KETURN.  • 

See  Eiecutioru 

REVIEW. 

See  Bill  of  Review. 

REVIVOR. 

1.  Ten  years  bars  revivor  of  judgment  by  set  fa 357 

2.  Proper  judgment  upon  reviv .  r  of  judgment 357 

3.  Cause  jiot  remanded  upon  revivor  of  judgment 357 

ROADS. 

See  Easements. 

SALES  OF  LAND. 

See  Judicial  Sales;  PartUUm;  Tax  Titles. 

SCHOOLS. 

See  Public  Schools. 

SCHOOL  DIRECTORS. 
See  Public  Schools. 

SCHOOL-TEACHER. 

See  Public  Schools. 

SCIRE  FACIAS. 

1.  Ten  years  bars  revivor  of  judgment  by _ 357 

2.  Practice  upon  revivor  of  judgment  by _._  357 

3.  Judgment  nisi  essential  to  enforcement  of  penalty  against 
defaulting  witness  by 361 

SELF-DEFENSE. 

1.  Right  of.  defeated  by  party's  fault 448 

2.  Right  of,  exists,  notwithstanding  party's  fault 711,  712 

SEPARATE  ESTATE. 

1.  Power  to  charge,  exists  unless  restrained  by  implication  .       8 
'  2.  Example  of  an  implied  restriction  upon  power  to  charge.       8 

3.  Not  chargeable  when  held  by  trustee  for  married  woman.       8 
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8BPARATE  ESTATE— Ccmtf?iw€d— 

4.  Form  and  essentials  of  bill  seeking  to  charge 8,  9 

5.  Charged  only  by  express  contract  to  that  effect 568 

6.  Created  either  by  express  or  implied  agreement;  example 

of  its  creation  by  implied  agreement _ 568,  569 

7.  May  be  converted  into  general  estate  by  married  woman^s 
act 569 

SHERIFF. 

1.  Liable  jointly  with  creditor  for  false  imprisonment  of 
debtor 124 

2.  Liability  for  failure  to  make  proper  return  of   execu- 
tion  424,  425 

SLANDER. 

See  Libel  and  Slander. 

STATE. 

Not  estopped  by  suing  corporation  to  deny  its  claim  to  chap- 
ter exemption  from  taxation 212 

STATUTES. 

See  Benevolent  Societies. 

1.  Of  another  State,  without  effect  in  this  State 172,  173 

2.  Conferring  charter  rights,  privileges,  etc.,  construed.. 212,  213 

3.  Regulating  liability  on  insurance  policy  by  making  three- 
quarter  loss  clause  void,  constitutional 245,  247 

4.  Not   class  legislation,  though  containing  an   exception, 
when 246 

5.  Not  retrospective,  when 246 

6.  Construed  so  as  to  avoid  conflict  with  Constitution,  if  pos- 
sible  246 

7.  As  to  admission  of  foreign  corporations  valid 246 

8.  Unconstitutional  in  part,  not  void  in  toto<,  when.-.j 247 

9.  Constitutionality  not  passed  upon  unless  it  is  absolutely 
necessarv - - - 383 

10.  Forbidding  employment  of  infants  in  mines  construed. --  458 

11.  Intention  of,  prevails,  and  strict  letter  yields 505 

12.  Liberally  construed  in    favor  of    widow  and   children, 
when , 505 

13.  Innkeepers'  Act  held  constitutional 546,  547 
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STATUTES— Conthiuett— 

14.  Constitutional  provisions  as  to  title  and  subject  of  statutes 
construed  and  applied  to  innkeepers'  Act 546,  547 

15.  Innkeepers'  Act  does  not  impose  i^iprisonment  for  debt. .  548 

16.  Innkeepers'  Act  does  not  violate  right  of  trial  by  jury,.  _.  549 

17..  Rules  as  to  repealing    Acts  illustrated  by  innkeepers' 

Act _ 547,  548 

18.  Construed  with  reference  to  all  its  provisions 549 

19.  *'  Caption  "  and  * '  title  "  of,  are  synonymous ,_# 547 

20.  Usury  statutes  of  another  State  must  be  proved  as  facts..  585 

21.  Creating  directors' liability  must  be  strictly  construed...  636 

23.  Requiring  and  regulating  demand  for  jury  trial  constitu- 
tional  707 

STATUTE  OF  LIMITATIONS. 
See  Limitations^  SUitutes  of. 

STEAMBOATS. 

See  Corninon  Carrier. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations. 

STREETS. 

See  Easement. 

STREET  RAILROADS. 
See  Neglfijence. 

SUBROGATION. 
To  vendor's  lien  permitted,  when 444 

SUBSTITUTION. 

See  Mort{fages  and  Deeds  of  Trust 

SUB'FRAGE. 

See  Poll  Tajc. 

SUICIDE. 

See  Benevolent  Societies. 

SUITS. 

See  Actions. 
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SUPREME  COURT. 
In  General. 

1.  Assignment  of  errors  upon  facts,  insufficient  in  form 2 

2.  Will  not  consider  questions  made  for  firat  time  after  af- 
firmance of  decree 53 

3.  Proper  practice  as  to  excluded  answers  of  witness 190 

4.  Opinion  of   in  question,  entire  record  may  be  looked 

to _ - 221,  222 

5.  Auows  interest  from  date  of  decree  of  Court  of  Chancery 
Appeals  in  case  of  affirmance 327 

6.  Awards  execution  upon  revivor  of  judg-ment  by  scL  fa. 
without  remanding _ _.  357 

7.  Renders  final  decree  on  reversal  without  remanding, 
when 373 

8.  Passes  upon  construction  of  written  contract  as  a  ques- 
tion of  law 373 

9.  Acquires    no    jurisdiction   by   appeal  prayed   but  not 
granted _ __  391 

10.  Appeal  does  not  lie  from  decree  that  is  not  final,  ex- 
ample    632 

Will  Reverse. 

1.  For  excessiveness  of  verdict 2 

2.  Upon  the  facts  of  a  criminal  case 152 

3.  For  refusal  to  permit  juror  to  be  examined  on  oath  as 

to  his  qualifications _ 200 

4.  For  erroneous  charge  as  to  commingling  goods 262 

5.  For  insufficiency  of  evidence  to  support  verdict 271,  413 

6.  For  Court's  failure  to  approve  or  disapprove  verdict 388 

7.  For  jury's  use  of  diagrams  not  put  in  evidence 388 

8.  For  error  in  requiring  election 373 

9.  For  charging  that  jury  are  judges  of  applicability  of 
the  law - 413 

10.  For  correct  but  misleading  charge 419 

11.  Libel  case  upon  insufficiency  of  declaration 678,  680 

12.  For  improper  grant  of  jury  trial 707 

Will  not  Reverse. 

1.  Upon  Court's  charge,  when 1,  2,  18,  38,  39,  189,  413,448 

2.  Upon  discretionary  action  of  lower  Court 2 

3.  For  immaterial  error 39 
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SUPREME  COURT— Will  not  Reverse— Ca?iti?iM€d— 

4.  Ckjnvlction  for  larceny,  when 189,  190 

5.  For  exclusion  of  answers,  the  import  of  which  is  not  in- 
dicated   271,  311 

6.  Upon  pleading  and  evidence  in  suit  upon  fire  policy 296 

7.  Upon  the  facts 311,  448^  4ft5 

8.  Upon  general  exceptions  to  evidence ^ 357 

9.  Decree  of  Court  of  Chancery  Appeals  because  their  re- 
port is  not  signed  by  all  the  judges 598 

SURETIES. 

See  Fraudulent  Coiweyance;  Principal  and  Surety. 

TAKING. 

See  Larceny.    • 

TAXATION. 

1.  Charter  exemptions  from,  are  subject  to  collateral  attack.  203 

2.  Offers  of  exemption  from,  not  accepted  previously,  were 
withdrawn  by  Constitution  of  1870 203 

3.  Charter  exemption  from,  not  accepted  for  twenty-four 
years,  and  until  after  1870,  is  forfeited 203 

4.  Charter  exemption  from,  forfeited  by  change  of  the  corpo- 
rate business _' 203 

5.  Legislative  recognition  after  1870  does  not  revive  for- 
feited exemption  - 203 

6.  State  not  estopped  to  dispute  exemption  by  suing  the  cor- 
poration   _ 212 

7.  Public  sale  of  the  charter  rights  and  privileges  of  an  in- 
solvent corporation  does  not  pass  its  immunity  from  taxa- 
tion to  the  purchaser 212 

8.  Decree  confirming  sale  of  rights  and  privileges  is  re- 
stricted to  scope  of  decree  of  sale 212 

9.  Grant  of  rights  and  privileges  does  not  include  exemption 
from  taxation _ _ 212 

10.  **  Powers,  rights,   reservations,  restrictions,  and   liabili- 
ties"  do  not  include  an  exemption  212 

11.  Legislature  had   power,  under   Constitution   of  1834,   to 
grant  charter  exemptions  from  taxation 221 

12.  Not  double  taxation  to  assess  both  capital  stock  and 
shares  of  stock  to  their  respective  owners 221 

13.  Construction  of  charter  exemptions  is  strict 221 
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T  A  X  ATION  — Co?i«n  M€(i— 

14.  Judgment  in  suit  for  taxes  is  not  res  adjudicata  on  taxes 

of  a  different  year 232 

15.  Charter  exemption  construed  as  exempting  capital  stock, 
not  shares  of  stock 222 

16^  Exemption   attaches    to    authorized  increase  of    capital 
stock,  when _.  222 

17.  Surplus  ancl  undivided  profits  of  bank  not  exempt  as  cap- 
ital stock 222,  223 

18.  Surplus  and  undivided  profits  of  bank  may  be  assessed 
under  the  general  laws  for  assessment  of  property 223 

TAX  SALE. 
Mortgagee  may  purchase  at,  when 480 

TAX  TITLE. 

1.  Dismissal  of  bill  attacking,  not  allowed  at  hearing,  when,  480 

2.  Burden  of  proof  to  show  invalidity  of,  upon  assailadt 480 

TELEGRAPH  COMPANY. 
Insufiicient  proof  of  failure  to  deliver  message 271 

TENDER. 
Of  shares  of  stock  held  insufficient  in  rescission  case 300 

TIME. 
Method  of  computation  of 323 

TRESPASS. 

1.  By  notoriously  mischievous  stock;   owner's  liability  de- 
fined  339 

2.  By  dogs  running  on  railroad  track 413 

TRIAL. 

See  Jury  Trtai. 

TRrST-DEED. 

See  M(/rtga{fe8  and  Deeds  of  Trust. 

TRUST. 

See  County  Trustee. 

For  married  woman,  must  concur  in  her  contract  to  bind 
her  separate  estate 8 

TRUSTS. 

See  Coi'porations;  Resulting  Trusts. 
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ULTRA  VIREkS. 

See  Corjxyratlons, 

USURY. 

1.  mdorsee  who  advances  the  loan  can  maintain  suit  upon 
original  consideration  of  usurious  note,  but  a  mere  in- 
dorsee catanot _ - _.  497 

2.  Note  void  which  is  usurious  on  its  face 497 

3.  Payee  can  maintain  suit  upon  original  consideratipn  of 
usurious  note 497 

4.  Governed  by  laws  of  place  of  delivery  and  performance 

of  contract 497 

5.  Usury  statutes  of  another  state  not  presumed  Fame  as 
ours,  but  must  be  proved 585 

6.  Note,  usurious  by  laws  of  another  state,  where  it  is  pay- 
able, not  usurious  and  void  on  its  face  here,  but  only  usu- 
rious on  proof  of  laws  of  that  state 585 

VENDOR  AND  VENDEE. 

1.  Married  woman's  liability  on  note  given  for  purchase 
price  of  land  defined 87 

2.  Rights  of  purchaser  at  a  judicial  sale 87 

3.  Vendor's  lien  enforceable  on  married  woman's  purchase  of 
land,  though  her  note  is  voidable 87 

4.  Subrogation  to  vendor's  lien  allowed,  when _ 444 

5.  Vendor's  lien  enforced  against  land  purchased  by  feme 
covert 568 

VENDOR'S  LIEN. 

See  VeiuU/r  and  Vendee. 

VERDICT. 

1.  For  $4, 250  excessive  for  personal  injuries,  when 2 

2.  An  accomplice's  evidence  will  not  support,  without  cor- 
roboration    152 

3.  Against  railroad  for  killing  stock  on  unfenced  track  sup- 
ported by  the  evidence,  when_^ 311 

4.  Contrary  to  charge  is  same  as  contrary  to  evidence 311 

5.  Concurrent  findings  of  Chancellor  and  Master  has  weight 

of _ 290 

6.  Chancellor's  decree,  delivered  when  s  tting  as  jury,  has 
weight  of  jury's  verdict 373 

7.  Judge  must  approve  or  disapprove 388 
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VERDICT— a/iitlMiiCfi— 

8.  For  murder  in  second  degree  Hustained  by  the  £acts 448 

9.  Has  same  weight  in  equity  cause  as  at  law 455 

10.  Presumed  correct  in  absence  of  bill  of  exceptions _  _  455 

VOTE. 

See  El€CtU)ns.  • 

WAOES. 

See  OarnUhment 

WAIVER. 

1.  Of  conditions  of  policy  of  insurance j .38,  39 

2.  Of  invalidity  of  clause  in  policy  by  its  acceptance;  none..  246 

3.  Of  motion  to  dismiss  submitted  with  demurrer 322 

4.  Of  exceptions  to  depositions  unless  called  up  and  disposed 

of  before  trial _ 345 

5.  Appearance  and  defense  do  not  waive  absence  of  judg- 
ment nbil  in  hcU  fa,  proceeding __.  361 

6.  Of  jury  after  demand  and  trial  by  Court,  judgment  has 
weight  of  verdict 373 

7.  Of  formal  issues  for  jury  trial  in  chancery  cause 373 

8.  By  municipal  corporation  of  its  exemption  from  garnish- 
ment  ._ 492 

9.  Of  plea  to  jurisdiction  not  affected  by  filing  answer,  when,  514 
10.  Of  plea  of  former  suit  pending,  by  pleading  not  guilty. . .  624 

WIDOW. 

1.  Entitled  to  homestead,  though  she  had  been  divorced  a 
mensnetthoro 396 

2.  Entitled  to  insurance  on  husband's  life 505 


WIFE. 

See  HualHind  and  Wife. 

WITNESS. 

1.  Recalling  of,  to  correct  his  evidence  allowable 2 

2.  Husband  and  wife  incompetent,  when - .  72,  73 

3.  Woman  is  accomplice  in  incest,  when 152 

4.  Accomplice  must  be  corroborated 152 

5.  Exclusion  of  answers  not  erroneous,  when 311,  271,  273 

6.  Probate  of  deed  by  witnesses  before  Notary  void 350 

7.  Recovery  of  penalty  against,  by  scL  fa.,  judgment  nisi  es- 
sential   361 

8738    ^^3k. 
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